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ARGUMENT

“The common understanding is that
in construing these(conmercial) policies
we are not to take broad views but generally
are to stop our inquiries with the cause
nearest to the loss. This is a settled
rule of construction and if it is understood,
does not deserve nuch criticism since
theoretically, at least, the parties can
shape their contract as they like.”

J. Hol nes, Queen Insurance Co. v. Jobe & Rutgers Fire

| nsurance Co., 263 U. S. 487,492 44 S.C. 175 68 L. Ed. 402

(1924)
In considering the causation inquiry in the context of
i nsurance cases, the Second Circuit Court of Appeals in Pan

Amrerican Wirld Airways Inc. v. Aetna Casualty & Surety Co.,

505 F. 2d 989, 1006- 1007 (1974) stated”:

These cases establish a nechanical
test of proximte causation for insurance
cases, a test that |ooks only to the
“causes nearest to the loss” Queen
| nsurance Co. v.d obe & Rutgers Fire
| nsurance Co.,supra at 492, 44 S.Ct.175
This rule is adunbrated by the maxi m
contra proferentum if the insurer
desires to have nore renote causes
determ ne the scope of exclusion he
may draft | anguage to effectuate that desire.




The operative portions of this insurance policy which
bear on the issue under review, edited for ease of analysis

ar e:

The (insuring conpany) will pay those
suns that the insured becones legally
obligated to pay as danages because of
bodily injury caused by an (occurrence
defined as accident defined as) event
t hat takes place w thout ones foresight
or expectation (1) or an occurrence by
chance or not expected (2) to which this
i nsurance applies...

Therefore each “occurrence” neans an event which takes
pl ace
w t hout ones foresight or expectation or by chance.

The negligence of the insured is not an event which
occurs w thout ones foresight. The insurance policy was
purchased to protect the insured fromclains arising out of
hi s negl i gence.

Under “cause anal ysis” the negligence of the insured cannot be
consi dered the occurrence as defined in the policy because it
is an event that takes place w thout ones foresight or

expect ati on.

(1) the termaccident is not defined in the policy

(2) Ballantine's Law Dictionary, Third Edition, Lawers Coop



1969

The occurrences are the unexpected events that take pl ace
wi t hout foresight or expectation as a result of the
f oreseeabl e negligence of the insured. Therefore; depending on
the circunstances, the insurance covers single or nultiple
occurrences which arise fromthe insureds’ act or acts of
negl i gence.

This notion, that the occurrence is the event by which
the negligence manifests itself in bodily injury, was

recogni zed in Travelers Insurance Co. v. C J. Gayfer's & Co.,

366 So.2d 1199, 1202 (Fla.1st DCA 1979). It is the

mani festations of the breach of duty that are separate
occurrences for purposes of coverage. The majority of
courts considering this issue speak to the cause of the
damage, the negligence, as opposed to the effect, the
injuries. These courts overlook the fact that in every case
t he negligence makes possible but is separate fromthe

i mredi ate cause of the bodily injury.

The “cause theory” is not a hel pful anal ytical tool



until there is a breakdown between the negligence and the
subsequent causes of injuries.

From the standpoint of the policy definition, negligence
coul d not be an unforseen event. The negligence does not
measure the nunber of occurrences in a particular case. The
accidental events are those which result fromthe negligence

and cause

bodily injury.

Am cus submts that the proper inquiry is not between the
so-cal l ed “cause theory” and “effect theory” but rather
whet her
the negligence, as opposed to the events causing bodily injury
resulting fromthe negligence, constitute an occurrence for
t he purpose of determ ne the nunber of occurrences in a
particul ar case.

In Hone I ndemity Conpany v. City of Mbile v. Gty of

Mobile, 749 F. 2d 659, 662-663 (11th Gr. 1984), a case
di stingui shable on its facts, the Eleventh Crcuit adopted the
reasoning of the its predecessor Court, the Fifth Grcuit, in

the case of Pincoffs Co., v. St. Paul Fire and Mari ne

| nsurance Co., 447 F2d 204 (5th Cr. 1971) which determ ned

that as between the negligent act of contam nating seed and

t he subsequent acts of distributing the seed, the latter were



the causes resulting fromthe negligence with each sale

causing injury.

It was the sale that created the
exposure to “a condition which resulted
in property damage neither expected nor
i ntended fromthe standpoint of the insured’
...And for each of the eight sal es nade by
Pincoff there was a new exposure and anot her
occurrence

4
At bar, it was the gunshots that created the exposure to
a

condition which, fromthe standpoint of the insured resulted
in

bodily injury neither expected nor intended, each such gunshot
constituting a new exposure and anot her occurrence.

The identical result was reached in Anerican Red Cross V.

Travelers Indemity Co., 816 F. Supp. 755, 761 n.8

(D.D.C. 1993) in which the insurer argued that the insured’ s
general negligent practice in handling H V-contam nated bl ood
was the underlying cause of nunerous bl ood clains and
therefore constituted one occurrence.

The Court declined to resort to that |evel of generality
in applying the cause test and held that each act of
di stributing the contam nated bl ood constituted an

“occurrence” since the negligence could not result in injury



until a particular unit of contam nated bl ood was provided to

an entity which would adm nister a transfusion.

CONCLUSI ON

Regar dl ess of how denom nated, the appropriate inquiry to
determ ne the nunber of occurrences under these policy
definitions is to discover the imedi ate cause of bodily
injury that was nade possi ble by the negligence of the
i nsur ed.

O herwi se, unless there is nore than one act of
negl i gence, there will always be one occurrence based on one
negligent act. If the insured’ s negligence resulted in nore
than one injury, the injured parties should not be limted to
t he coverage afforded under one occurrence, when, in fact,
the insured s negligence caused nore than one occurrence.

Finally, if the insurer desired to limt the definition



of occurrence to the negligence of its insured, it could have
anended its policy to do so.

For these reasons, this Court should find that there were
mul ti pl e occurrences for purposes of determ ning the anmount of

I nsurance cover age.
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