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STATEMENT OF JURISDICTION

The Florida Supreme Court’ s jurisdiction arises upon certification from the
United States Court of Appealsfor the Eleventh Circuit under Rules9.030(a)(3) and

9.150, Fla. R. App. P.

STATEMENT OF THE CERTIFIED ISSUE

DID THE INJURIES SUSTAINED BY BRIAN
ARMSTRONG AND D’'JUAN HARRIS RESULT
FROM A SINGLE OCCURRENCE OR MULTIPLE
OCCURRENCES UNDER THE TERMS OF THE
INSURANCE POLICY ISSUED TO KOIKOS BY
DEFENDANTS?

viii



STATEMENT OF THE CASE

Appellant Koikos is the owner-proprietor of the Spartan Restaurant in
Tallahassee, Florida. He rented the restaurant to members of a college fraternity for
aprivate party. AppellantsBrian Armstrong and D’ Juan Harrisattended the party, and
wereserioudly injured when anintruder fired gunshotsinto therestaurant. Armstrong
and Harrisfiled separate actions in state court, aleging that Koikos was responsible
for their injuriesbecause K oikosfailed to provide adequate security. (R1-1, Complaint
Ex. B and C).

Appellees, Travelersinsurance Company and Charter Oak Firelnsurance Company
(collectively the Insurers) provide general liability coverage under apolicy issued to
Koikos. (R1-1, Complaint Ex. A). They acknowledged policy coverage for the
Armstrong and Harrissuits, but limited coverageto $500,000 pursuant tothepolicy’s
single occurrence limitation.

Appdlantscontend that theintruder’ sseparate gunshots, which separately injured
Armstrong and Harris and were the immediate cause of their injuries, should be
separate” accidents’ under the policy, subject only to the policy’ saggregate coverage
limit of $1 million.

Thelnsurerscontendthat Koikos' alleged negligent security wasasingle harmful
condition and thereforeasingle occurrence under thepolicy. (R1-1 Complaint Ex. D;

R1-20, Charter Oak’ sAnswer {16 and Second Defense). In other words, inlimiting
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coverage to a single occurrence, the Insurers looked to the reason that Koikos
allegedly incurredliability for theinjuries(i.e., thealleged negligent security) rather the
immediate cause of theinjurieswhich resultedin potential liability to Koikos(i.e. the
intruder’s shootings that Koikos allegedly should have reasonably foreseen and
prevented).

Koikos brought this declaratory action in state court to determine coverage
under theliability insurancepolicy. Thelnsurersremoved the caseto the United States
District Court. (R1-1). The District Court granted Armstrong and Harris permission
to intervene in this coverage action on the side of Koikos. (R1-28, 29).

The partiesfiled cross motions for summary judgment. (Defendants' Motion
R1-39; Intervenors MotionsR1-40, R2-41; Plaintiff’ sMotion R2-42). Pleadingsand
testimony in theunderlying tort claimsand rel ated caseswere submitted in support of
these motions without objection. (R1-40, R2-41).

The District Court entered its order holding that the events constitute asingle
“occurrence” under the policy and granting summary judgment limiting coverage as
requested by the Insurers. (Order, R2-61; Final Judgment, R2-62).

K oikos appeal ed to the Eleventh Circuit, which certified theissueto thisCourt.

STATEMENT OF THE FACTS




Onthenight of April 25,1997, Koikosrented therestaurant to AlphaK appaPsi
fraternity of Florida A&M University for agraduation party. (R2-61-2).

Intheearly morning hoursof April 26, twointruderstried to enter the party but
wereturned away withwordsexchanged. Sometimelater, thetwo intrudersreturned
and renewed theargument. (R2-61-2). Oneof theguests, LeslieMiller, struck one of
the intruders and knocked him down. (R1-40 D. Bell Test. 123; Lowery Test. 146;
Miller Test. 158). The other intruder, Charles Bell, pulled out a handgun and began
firing. (R2-61-2).

Bell fired shotsinto the restaurant, paused to assist his companion to hisfeet,
then fired additional shotsintotherestaurant asbothintrudersexited therestaurant. A
nearby off-duty police officer reported four or five gunshot noises, then another two
shots. (R1-40 Batson Test. 65-66, 75). The police crime scene technician later
recovered six projectilesand six .45 caliber ammunition casingsfrom the scene. (R1-
40 Korngay Test. 329).

Five guests at the party suffered gunshot injuries (R1-40 Transcript):

Brian Armstrong was shot in the temple (1d. Skaarhaug Test. 79-81).

D’ Juan Harris was shot in the back (Id. Batson Test. 73).

Ledlie Miller was shot in the midsection and leg (Id. Miller Test. 162).

Tracy Holton was shot in the leg (1d. Holton Test. 178).

Olutokunbo Akiode was shot in the hand and hip (1d. Akiode Test. 314).

Thereisno evidence that any single shot injured more than onevictim. Itisa

reasonabl e inference that each of the victims was injured by a separate shot.
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Brian Armstrong sued Koikos alleging that Koikos was responsible for his
gunshot injuries inflicted by the assailant because Koikos failed to employ trained
security guardswho could have prevented the assailant from entering the premisesor
controlled and removed the assailant. (R1-1 Complaint Ex. B 19, R2-41 Ex. B 19).

D’ Juan Harrisalso sued alleging that K oikoswasliablefor hisgunshot injuries
inflicted by the assailant, because Koikos provided negligent security and failed to
warn patrons of possible dangers. (R1-1 Complaint Ex. C, Ys4, 6 and 9; R2-41 EXx.
Cfs4,6and9).

Thesecomplaintsclearly allegethat thedirect or immediate cause of theinjuries
was the separate gunshots fired by the intruder Charles Bell. The complaints also
allege that Koikos was responsible for the resulting injuries because he negligently
failed to protect or warn each victim against aforeseeableattack. (R2-41, Armstrong
Complaint Jjs 5-10; Harris Complaint s 9-10, 15).

Theother three shooting victims, Miller, Holton and Akiode, have not brought

any action against Koikos as of this date.

Koikos generd liability policy provided that Travelerswould provide Business

Owners Coverage through its affiliate, Charter Oak Fire Insurance Company, as set



forth in the Common Policy Declarations. (R2-41, Ex. F., FormIL T31512 94 at 2,
FormIL TO 2504 90 at 1).
The applicable “ Coverage Part” provided that:

a [ Theinsuring company] will pay those sumsthat the
insured becomeslegally obligated to pay asdamages
because of “bodily injury” or “property damage” to
which this insurance applies....

b. This insurance applies to “bodily injury” and
“property damage” only if:

(1) The “bodily injury” ... is caused by an
“occurrence’ that takesplaceinthe* coverage
territory.” (e.s.)

(R2-41, Ex. F, Form CG 00 01 10 93 at 1).

The policy defines “occurrence” as “an accident, including continuous or

repeated exposureto substantially the samegeneral harmful conditions.” (R2-41, Ex.
F., Form CG 00 01 10 93 at 11). (e.s.) The term “accident” is not defined by the
policy.

The limits of insurance were set out in the Business Owners Coverage Part
Declarations. The Each Occurrence Limit in the Declarations was $500,000 and the
Genera Aggregate Limitinthe Declarationswas$1,000,000. (R2-41, Ex. F., FormMP
TO010595at 1). Thepolicy provided in Section |11, Limits of Insurance, that the
Each Occurrence Limit amount is the most that would be paid because of all bodily

injury arising out of any one occurrence; and further the limits shown on the

5



Declarationswerethe most theinsuring company would pay regardlessof the number
of claims made or persons making claims. (R2-41, Ex. F, Form CG 00 01 10 93 at
6-7).

OnAugus 12, 1998, thelnsurersnatified K oikasthrough counsd thet they congdered
all claims to be a single occurrence, and that they would apply the $500,000 per
occurrence limit to all clams. (R1-1, Complaint Ex. D).

Thepartiesfiled crossmotionsfor summary judgment to determineKoikos coverage
If thevictimsprevailed or settled. All partiesagreed there were no disputed issues of
materia fact. Federa Didtrict Judge William Stafford granted afina summary judgment
infavor of thelnsurers. (R2-61). Koikosand the Intervenors Armstrong and Harris
appealed to the Eleventh Circuit, which certified the following issue to this Court:

DID THE INJURIES SUSTAINED BY BRIAN
ARMSTRONGAND D’JUAN HARRISRESULT FROM
A SINGLE OCCURRENCE OR MULTIPLE
OCCURRENCES UNDER THE TERMS OF THE

INSURANCE POLICY ISSUED TO KOIKOS BY
DEFENDANTS?



STANDARD OF REVIEW

Thecertified questioninvolvestheinterpretation of aninsurance contract
whichisapureissueof law. No deferenceisduethe summary judgment ruling of the
federal district court. Infederal courtstheinterpretation of aninsurance contractisa

legal issue subject to de novo review. LaFarge Corp. v. Travelers Indem. Co., 118

F.3d 1511, 1514, (11th Cir. 1997).

Floridacourtsapply the samestandard. Steuart Petroleum Co. v. Certain

Underwritersat LIoyds, 696 So. 2d 376, 379 (Fla. 1st DCA 1997), rev. dism., 701 So.

2d 867 (Fla. 1997) (appellate court is on equal footing with the trial court).



SUMMARY OF THE ARGUMENT

There are many situations where an Insured may be liable for injuries
caused by another’ sintentional or criminal acts. Among these situationsare negligent
hiring, retention, supervision, training, or failuretowarn or provide security. Thiscase
will establishwhether aliability Insurer canlimititspolicy obligationin such casesby
claiming that the harm done by separate acts to separate persons is one accident or

occurrence.!

Koikos believes that the number of “occurrences’ for purposes of the
singleoccurrencelimitationinthiscaseisdetermined by thedirect or immediate cause
of theinjuriesfor which heisresponsible, specifically theintruder’ sseparate gunshots
Injuring separate victims. While there may be only one on-going negligent failure or
Inactivity whereby the Insured may becomeresponsiblefor another’ sphysical act, that
does not mean there was only one accident causing theinjuries. Just asthe accidental
shooting of two separate persons by the Insured would be two covered accidents, an
intruder’ s shooting of two separate persons on the Insured’ s property for which the

Insured isliable is likewise two covered accidents.

1 The terms occurrence and accident will be used interchangeably in the brief asthe
policy definition of “ occurrence” isan*accident.” Anaccident causinginjury may be
onethat occurs quickly, such as acar wreck, or one that occurs slowly over aperiod
of time, such as continuous or repeated exposure to a chemical.
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Thenumber of accidents should not be determined by the singularity of
the reason or theory by which the Insured incurs liability, but rather by the direct or
Immediate cause of the injuries or the accidents for which the Insured is potentially
liable. This position is consistent with the standard policy language in this case,

Florida case law, and other reasoned authorities.

Thepolicy inthiscaseprovidescoverageif bodily injury iscaused by an
accident. Injury caused by athird person for which the Insured isliableisacovered
accident. Accordingly, theintruder’s shooting of two individuals with two separate
gunshots are separate accidents covered by the policy. The intruder commits two
crimeswhen he or she shoots different victims, and thereis no reason why these two

separate torts should be treated any differently for liability insurance coverage.

American Indemnity Co. v. McQuaig, 435 So. 2d 414 (Fla. 5th DCA

1983), squarely holds that multiple gunshots, injuring multiple victims, constitute
multiple occurrences under a liability policy. The Court held each gunshot was a
“proximate, uninterrupted and continuous cause which resulted intheinjuries.” The
Insurance law maxim causa proxima non remota spectatur (the immediate not the

remote cause is considered), likewise, is consistent with McQuaig.
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Thelnsurersarguethat the policy definition of “occurrence” isnarrowed by the
language that an “accident” includes continuous exposure to the same harmful
conditions. However, thislanguage broadens, rather than limits, coverageto include
dow or continuous accidents such as exposure to chemical toxins, as well as more
traditional accidents that occur rapidly. This language does not apply to this case
dealing with “fast-happening” accidents, and should not beinvokedto limit coverage
asif only gradual harm wereinvolved. Moreover, thefailureto prevent harm caused
by an outside force is not the same as a “harmful condition” that itself directly
produces harm over time. At the very least, the policy language is ambiguous and

must be construed in favor of Koikos by finding multiple “occurrences’ in this case.
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ARGUMENT AND CITATIONSOF AUTHORITY

THE INJURIES SUSTAINED BY ARMSTRONG AND
HARRIS RESULTED FROM THE INTRUDER’'S
SEPARATE GUNSHOTS WHICH ARE SEPARATE
“OCCURRENCES’ UNDER THE TERMS OF THE
INSURANCE POLICY AND FLORIDA LIABILITY

INSURANCE LAW.

A. The policy terms substantiate that each accident causing

injury to a person is a covered occurrence.

Thepolicy statesthat theinsurance appliesif “bodily injury ... iscaused by an

occurrence.”

“Bodily injury” is defined to mean injury sustained by a person.

“Occurrence”’ isdefined to mean:

12



an accident, including continuous or repeated exposure to

substantially the same general harmful conditions. (e.s.)

Construing these provisions together, it is apparent that an “occurrence’ is

determined with reference to an accident causing bodily injury to a person.

In the circumstances of thiscaseinvolving injury by gunshot, an occurrenceis
theaccident or unexpected happening causing bodily injury to eachintervenor, not the
inactivity of theinsured making him potentially liablefor their injuries. The bodily
injury to each intervenor was clearly caused by the separate gunshots of the intruder.
Coverage exists because Koikos is alleged to be responsible for these accidents

(unexpected events from Koikos' viewpoint).

Thepolicy statesthat the Each Occurrence Limit shown onthe Declarationsis
the most the insurer will pay “because of al bodily injury... arising out of any one
occurrence.” This provision reinforces that a covered accident isthat which causes
bodily injury to aperson. Whilethe Limitsof Insurance section limitsthe indemnity
amount regardless of the number of claims made or the number of persons making
claims, that does not change the policy coverage for each accident that causes bodily

injury. For example, if one accident injured two persons, that would be a single
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occurrence. But this provision does not change multiple accidentsinjuring separate

persons into a single occurrence.

If the Court were to adopt the Insurers’ position in this case, the effect would
be that injuries caused by athird person for which the Insured is responsible would
always be subject to the single occurrence limitation. The Insurers would always
contend that the I nsured wasonly negligent oncein continually failing to do something,
despitethefact the separate actsfor whichthe Insuredisallegedly responsible caused
injury to different persons. This test would unfairly restrict coverage for serious

injuries like those in this case.

B. A gunshotisan accident causing injury that is

a covered occurrence under the policy.

The policy definition of “occurrence” means an “accident.” The word
“accident” encompasses “ accidental events or injuries or damages neither expected
nor intended from the standpoint of theinsured,” and should be construed liberally in

favor of theinsured. State Farm Fire & Casualty Co. v. CTC Dev. Corp., 720 So. 2d

1072, 1075-76 (Fla. 1998). When an unexpected injury results from the insured’s

intentional act, an accident occurs for purposes of liability insurance. 1d.
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Hence, if the insured shoots or strikes another unintentionally or by mistake,
there is an accident causing bodily injury that is a covered occurrence. See, eq.,

Harvey v. St. Paul Western Ins. Cos., 166 So. 2d 822 (Fla. 3rd DCA 1964)(shooting

while attempting to disarm person in fight); Grange M utual Casualty Co. v. Thomas,

301 So. 2d 158 (Fla. 2nd DCA 1974)(bystander unintentionally shot during family

quarrel); Spengler v. State Farm Fire and Casualty Co., 568 So. 2d 1293 (Fla. 1st

DCA 1990), rev. denied, 577 So. 2d 1328 (Fla. 1991)(insured intended to shoot a

supposed burglar but actually shot his girlfriend instead). See also American

Indemnity Co. v. McQuaig, 435 So. 2d 414 (Fla. 5th DCA 1983)(insured’ s shooting

of police officer while insane).

C. Gunshot injury inflicted by an intruder for which

theinsured isliable is a covered accident.

Liability coverage also exists when the insured is unexpectedly liable for
physical harminflicted on another by an employee, independent contractor or stranger
who acts intentionally. The Insurersin this case did not deny coverage, but rather

claimed that coverage was limited to the single occurrence limit.
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When theinsured’ sinactivity, such aslack of supervision, training, or security,
makes the insured liable for foreseeable criminal or intentional acts of athird party,
thereis still an accident causing harm. Thereisa covered occurrence for which the

insured is aleged to be liable.

In Sunshine Birds & Supplies, Inc. v. U.S. Fidelity & Guaranty Co., 696 So.

2d 907,911 (Fla. 3rd DCA 1997), the Court found occurrenceliability coveragewhen
the insured did not have actual knowledge of its employee’s proclivity to abuse
children on the business premises, but with the exercise of care could havelearned of
thesameand taken remedia stepsto prevent victimization of twominor children.? The
Court observed in footnote 7 that such allegations state classic negligence against
insureds in Florida, citing numerous authorities where a limited duty isimposed to

prevent foreseeable intentional or criminal acts of third parties.

Likewise, Nationwide Mut. Fire Ins. Co. v. Pipher, 140 F.3d 222 (3rd Cir.

1997), found that the alleged negligence of an apartment owner in not securing the
premises and in hiring the assailant who murdered a tenant was a covered accident.

TheCourt cited numerousauthoritieswhere bodily injury caused by anintentional act

?TheCourtin SunshineBirdsfound theinsurer had aduty to defend the separate suits
brought by each minor, but did not reach theoccurrence limitation issue here because
no such issue was raised by the insurer. See H. E. Butt Grocery Co. v. National
Union Firelns. Co. of Pittsburgh, P.A., 150 F.3d526 (5th Cir. 1998)(holding that the
sexual assault against each separate minor was a separate occurrence).
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of athird party was an accident and therefore acovered occurrence. Specifically, the

Court stated:

“(Ntiswell established that the test of whether theinjury or
damage s caused by an accident must be determined from
the per spective of the insured and not from the viewpoint
of the person who committed the injurious act. From (the
Insured owner’s) standpoint, (the victim’s) assault and
death wasunexpected, entirely fortuitous, and therefore, an

accident.***

Therule seemsto be well-settled in other jurisdictions that
*** (@lthoughathird party may haveintentionally injured or
killed the plaintiff, the death or injury may still be an
accident under the terms of the policy. (citations

omitted).(emphasisin original).

Id. at 225-26.
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Itisprecisaly thiscircumstancethat givesriseto theissue posed here. Because
thereisliability coveragefor injuriesintentionally inflicted by third persons, thisCourt
must now decidewhether multiple occurrencesare determinedinthe same manner as
If theinsured acted physically to cause the injuries. Koikos submits that the number
of accidents remains the same from the insured’'s perspective in either case.
Regardless of whether the insured accidentally shoots two people thinking they are
intruders, or whether the insured is responsible for two shootings by an intruder
because of inadequate security, the policy provides coverage for each accident. The

coverage isthe samein either case.

D. Each gunshot causing injury to a separate

person is a covered accident.

Two or moregunshotsinjuring two different personsare multipleaccidentsfor

purposes of liability insurance. To determine whether actsthat give riseto multiple
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injuries constitute one “occurrence” or multiple “occurrences,” Florida appellate
courts have looked to the “cause” of the injuries. In the most analogous case,

American Indemnity Co. v. McQuaig, 435 So. 2d 414 (Fla. 5th DCA 1983), the Court

applied this “cause theory” to find that multiple gunshots constitute multiple

occurrences.

In McQuaig, theinsured suffered amental breakdown to the point of insanity.
Two police officers, Pope and McQuaig, tried to get him to surrender, but heresisted
by firing three shotgun blasts within a short time. The first shot injured Pope; the
second shot injured both Pope and M cQuai g; and thethird shot injured McQuaig. The
insurer contended that theinsured’ sinsanity, i.e., the condition that made theinsurer
responsible, was a single “occurrence” that caused al of the officers' injuries. The

two officers contended that each blast was a separate “ occurrence” causing injury.

Whiletheinsured sinsanity caused liability asit caused himtofirethe shotgun
blasts, the blasts directly caused the officers’ injuries. The Court had to choose
whether to focusits*® cause’ anaysis on the remote and indirect cause (theinsured’s
insanity), or on the direct and immediate cause (the insured’ s separate acts of firing

multiple shotgun blasts).

The Court based itsruling onthe ordinary meaning of theterm*occurrence” as

“oneproximate, uninterrupted and continuing causewhichresultedinall of theinjuries
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anddamages.” Id. at 415. The Court specifically held thisruling was consistent with

casesrelied on by theinsurer such as Southern International Corp. v. Poly-Urethane

Industries, Inc., 353 So. 2d 646 (Fla. 3rd DCA 1977), inwhich other courtshad ruled

that multipleinjuriesweredirectly caused by asingleact, omission or condition. The

Court stated:

. In each of these cases, however there was a single

for ce, that once set in motion caused multipleinjuries.

Analogousto thiswould beif asingle shot had injured both
McQuaig and Pope. This was not the case. A shot was
fired and Pope was injured. There was atime interval of
approximately two minutes before another shot was fired

which inflicted most of McQuaig'sinjuries.

1d. Becausethedirect and proximate causein McQuaig wastheindividual shots, the
Court distinguished the cases on which theinsurer relied and dismissed theinsurer’s

argument based on the insanity condition. The Court held:

American Indemnity’s argument that Croskey’s [the

insured’ s] insanity wasthesinglecauseof all theinjuriesis

20



likewise without merit. While it is true that but for his
insanity, Croskey’s act would have been intentional and
hence excluded under the terms of the policy, it does not
follow that his insanity was the proximate cause of

McQuaig'sinjuries. American Indemnity did not incur

any liability because of Croskey’s insanity but rather

liability attached when Croskey fired the shots which

resulted in injury to thetwo deputies. While Croskey’s

Insanity may have beenafactor, itisclear that the proximate
cause of Pope's injuries was the shotgun blasts which

struck him. Under the causetheory, therewasnot “one

proximate, uninter rupted, and continuouscausewhich

resulted in theinjuriesand damages’ but rather three

separ ate causes.®

*Had Croskey shot Pope, then left, and hours or days later
shot McQuaig, therewould belittle argument that thiswas
morethan oneoccurrence. Theonly differenceisthat here,

the time interval was relatively short. (e.s).
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McQuaig, 435 So. 2d at 415-16.

In this case, under the reasoning of M cQuaig, each timetheintruder pulled the
trigger and shot adifferent victimtherewasaseparate“ occurrence.” A diagram helps

in comparing McQuaig with the present case:

M cQuaig
Remote Cause Direct Cause
Insured’sinsanity =  Insured’s Separate shots 2  Separateinjuries
Koikos
Remote Cause Direct Cause
Insured’salleged =  Intruder's 2>  Separate
negligent security separate gunshots injuries
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It makes no difference that here an intruder rather than the insured fired the
gunshotsthat caused theinjuries. Thesingle* proximate, uninterrupted cause” of the
Injuries remains the gunshots. Indeed, this action presents amuch stronger case for
multiple occurrences than McQuaig did, because the intruder, a more independent
Intervening cause, interrupted, interacted with patrons, and fired the shotswhichwere

the direct causes of the injuries.

Thereisnomateria distinction betweentheinsured’ sgunshotsand anintruder’s
gunshots as the proximate uninterrupted causes of injuries. There is no reason why,
If theinsured restaurant owner had gone berserk and injured two patronswith separate
shots, there would be multiple occurrences; but if an intruder did the same thing, it
constitutes only a single occurrence.

The Insurers may contend that the various gunshots were fired within a short
timeand thisfact makesthem asingle*® occurrence.” McQuaig expressy regjected this
argument. 435 So.2d at 415. Each gunshot was a separate willful act and caused a

separate injury, and thus a separate “ occurrence.” See aso Liberty Mut. Ins. Co. v.

Rawls, 404 F.2d 880 (5th Cir. Fla. 1968) (insured motorist’s first and second
collisions, only seconds apart, were two separate “occurrences’ since the motorist
had regained control and could have avoided the second collision). Here, theintruder

maintained control of the handgun and each shot was voluntary and could have been
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avoided. The courts should not invent some time interval to distinguish single and
multiple occurrences. For exampl e, would aten second interval be enough for separate
accidents? A minute? Ten minutes? An hour? If the insurer wants to provide for
such restrictivetimeinterval limitations, it must writethem into itspolicy. See State

Farm Fireand Casualty Co.v. CTC Dev. Corp., 720 So. 2d at 1072, 1075 (Fla. 1998).

Moreover, the intentional shooting of each victim is a separately punishable
offense, asdiscussed inVerav. Beto, 422 F.2d 1052, 1054 (5th Cir. 1970)(citations

omitted):

He intended to shoot Humberto and did so. He intended
to shoot Benny and did so. These were intentionally
separate and distinct assaults upon two human beings.
They constitute separate offenses. A similar or even a
common motive could not blend them into one... If a
single shot struck two people a different result might
obtain... Any other rulewould allow an assailant, once he
shot down his first victim, to keep on shooting with

impunity at anything that moved.
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See also State v. Brandt, 460 So. 2d 444, 446 (Fla. 5th DCA 1984)(finding two

separate crimes where batteries on two victims occurred at the same location in the

same time period), rev. denied, 467 So. 2d 999 (Fla. 1985).

When the Insured is alleged liable for separate crimina acts of athird party,
there are separate occurrences (unexpected events or accidents) from the Insured’s

perspective. The single occurrence limitation would not apply.

Under the Insurers’ approach, theinsured’ sinadequate security would be the
singlecauseof injury and henceasingle“occurrence.” Thiscompletely overlooksthat
the injuries were caused by the shootings. If the covered accident isjust alack of
action as the Insurers contend, then it has no temporal boundaries. Thus, even
different intruders shooting different victims on different days could all be one

“occurrence.” This absurdity isthe logical extension of the Insurers approach.

E. Other Florida cases are consistent with McQuaig._

The Eleventh Circuit’'s certification order stated that McQuaig might be

Inconsi stent with other Floridaappel late decisions, citing Southern International Corp.

v. Poly-Urethane Industries, Inc., 353 So. 2d 647 (Fla. 3rd DCA 1977). That case

involved theinsured’ simproper application of roof sealant at acondominium complex

causing direct damageto varioustenants' property. McQuaig observed that in Poly-
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Urethane Industries the defective sealant was“ asingleforce, that once set in motion

caused variousinjuries.” McQuaig, 435 So. 2d at 415. In other words, the Insured
installed adefective product which itself caused harm over time. There wasno other
cause producing the harm for which the insured was liable. Here, each intervening
gunshot was the “single force that once set in motion caused various injuries’ for

which Koikos was allegedly liable.

Moreover, in Phillipsv. Ostrer, 481 So. 2d 1241, 1247 (Fla. 3rd DCA 1985),

rev. denied, 492 So. 2d 1334 (Fla. 1986), the same Court that decided Poly-Urethane

Industries expresdly followed McQuaig, saying:

Floridaappliesthe "cause theory" to determine which acts
areoccurrencestriggering aninsurance company'sliability.

American Indemnity Co. v. McQuaig, 435 So.2d 414 (Fla.

5th DCA 1983). The act which causes the damage

constitutes the occurrence. M cQuaig.

Accordingly, Florida courts recognize that the * act which causes the damage” isthe
covered accident. The Insured's negligent inactivity, which may make Insured

responsible for the accident, is not the accident or “act which causes the damage.”
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Further, in Travelers Insurance Co. v. C. J. Gayfer's & Co., 366 So. 2d 1199,

1202 (Fla. 1st DCA 1979), the Court held apolicy definition of “ occurrence” doesnot
changethecommon meaning of “occurrence,” whichis*theeventinwhich negligence
manifestsitself in property damage or bodily injury.” Theissue in Gayfer’ s was not
how many occurrences but when an occurrence takes place (i.e. whether it took place
within the policy period). However, the meaning of occurrence does not vary
depending on theissue presented in acase, but must have one consistent meaning for

all issues under the policy.

Applyingthe Gayfer’ sreasoning here, thelnsured’ snegligent inactivity (failure
to prevent athird person from causing injuries) isdifferent from the “ event in which
negligencemanifestsitself ininjury” (the gunshots), which establishes “occurrence’

for all purposes under the policy.

McQuaig is the most anal ogous decision, and other Florida District Courts of
Appeal and the former Fifth Circuit in Rawls, similarly define “occurrence” as an

accident or event that directly and proximately causesinjury, consistent withMcQuaig.

F. The immediate cause of an injury determines

whether there are multiple occurrences when the
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Insured is responsible for another’ s intentional

or criminal acts.

Under general principlesof insurancelaw, courtslook to theimmediate physical

causerather than moreremotecauses. InPan American World Airways, Inc. v. Aetna

Casualty & Surety Co., 505 F.2d 989, 1006-07 (2d Cir. 1974), the Court stated:

Remote causes of losses are not relevant to the
characterization of aninsuranceloss. Inthe context of this
commercial litigation, the causation inquiry stops at the
efficient physical cause of the loss; it does not trace events
back to their metaphysical beginnings. ...Thus, in Queen

Insurance Co. v. Globe & Rutgers Fire Insurance Co., 263

U.S. 487, 492, 44 S. Ct. 175, 68 L. Ed. 402 (1924), Mr.

Justice Holmes wrote;

“The common understanding is that in
construing these policies we are not to take
broad views but generally are to stop our

28



inquiries with the cause nearest to the |oss.

Thisis asettled rule of construction, and if it
IS understood, does not deserve much
criticism, sincetheoretically at |east the parties

can shape their contract asthey like.” (e.s.)

Id. at 1006. The Pan American Court continued:

These cases establish a mechanical test of proximate
causation for insurance cases, atest that |ooks only to the

“causes nearest to the loss.” Queen Insurance Co. V.

Globe & Rutgers Fire Insurance Co., supra at 492, 44

S. Ct. 175. Thisruleisadumbrated by the maxim contra
proferentum: if the insurer desires to have more remote
causes determine the scope of exclusion, he may draft

languageto effectuate that desire. 1d., Feeney & Meyersv.

Empire State Insurance Co., 228 F.2d 770, 771 (10th Cir.

1955).
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505 F.2d at 1007. Accord, Bender Shipbuilding & Repair Co.v. Brasileiro, 874 F.2d

1551, 1559 (11th Cir. 1989) (citing the causa proxima maxim).

By recent comprehensiveopinion, theFifth Circuit Court of Appeals, applying
Texas law, determined that the immediate cause of the injury determined multiple
occurrences when the insured was aleged to be liable for the physical acts of athird
party under theories of negligent security, supervision, hiring and retention. InH. E.

Butt Grocery Co. v. Nationa Union Firelns. Co., 150 F.3d 526, reh en banc den., 159

F.3d 1358 (5th Cir. 1998), the grocery was sued when itsempl oyee mol ested children
at the store on different days. The insurer claimed multiple occurrences in order to
benefit fromthegrocery’ s$1 million* per occurrence” self-insured retentionlimit. The
Court concluded that it should look to the immediate cause of each child sinjuries,
1.e., the separate sexual acts of abuse, and not to the indirect cause, the store's
employment practice. Each sexual assault incident wasaseparate“ occurrence” under
the policy. The Court noted that * negligent supervision alone, whether on-going or

not, would not trigger any obligation onthe part of theinsurers.” 150 F.3d at 530-35.

Thisdecision citesnumerous casesfrom other jurisdictionsthat reach the same
conclusion that an employee’ s molestation of different children constitute separate

occurrenceswithin themeaning of theemployer’ sliability policy. Id. at 532-34. Judge
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Benavides, in a separate concurring opinion, recognized that courts apply different
“cause theories’ in determining the number of “occurrences.” He distinguished
between the“immediate cause’ test adopted by the panel mgjority, which focuseson
the immediate or direct cause of the injury, and the “liability-triggering event” test,
which focuseson what event givesriseto theinsured' sliability. Id. at 535. However,
Judge Benavidesconcurred that the Court reached theright result even under thislatter
test because the employee’ s molestation of each child were the separate events that

gaveriseto liability. 1d. at 536.

Using JudgeBenavides' terminology, M cQuaig adoptsthe“immediate cause”
test for Florida (causa promixarule). However, as Judge Benavides notes, it may be
simpler to visualize theintruder’ sshootings asliability triggering events (accidents),
producing the sameresult inthiscase. Such approach iscomparableto the“event by
which the negligence manifestsitself” test suggested in Gayfers, 366 So. 2d at 1202.
Thus, the intruder’ s gunshots were the events by which Koikos' negligent security
would havemanifested itself ininjuriestotheintervenors. Injuriescausedto different

persons by separate gunshots are multiple occurrences under all of these approaches.
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G. The casescited by the federal trial judge

do not support the Insurers’ position.

The federal district court relied on Maurice Pincoffs Co. v. St. Paul Fire &

Marine Ins. Co., 447 F.2d 204 (5th Cir. 1971) (applying Texas law), and Home

Indemnity Co. v. Mobile, 749 F.2d 659 (11th Cir. 1984) (applying Alabamalaw), but

these decisions do not support aruling for the Insurers here.

M aurice Pincoffsinvolved multiple claimsfor sales of contaminated birdseed.

Theinsured had imported the birdseed from the manufacturer in Argentina, and sold
it to dealers who resold it to customers. The diagram of causation was as follows:
Manufacturer’s & Insured’'s purchase & Dealers purchases = Consumption
contamination and sales and resales and death of
birds

The Court held that the claims against the insured were based on its sales of a
defective product to dealers, and thus each dealer sale resulted in separate
“occurrences’ under the liability policy. This is not inconsistent with Koikos
position. Applying the same reasoning here, each guest’ s admission to the insecure

premises would be comparable to a sale of a defective product to that patron, and

hence a separate “ occurrence.”
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However, even if Maurice Pincoffs could be read to support the Insurers

position, Texas courts have now construed the McQuaig rule, as shown by more

recent rulings. See H. E. Butt Grocery, 150 F.3d at 530-31. In particular, see State

Farm Lloydsv. Williams, 960 SW.2d 781, 784-85 and n.5 (Tex. Ct. App. 1997)(a

multiple gunshot case, holding that each gunshot isaseparate occurrence,” and citing

both Maurice Pincoffs and McQuaig for support).

HomeIndemnity involved multiple claimsfor private property flood damagethat

resulted from city drainage system overflow following three rainfall incidents. The

Eleventh Circuit quoted the controlling Alabamadecision, United StatesFirelnsurance

Co. v. Safeco Insurance Co., 444 So.2d 844 (Ala. 1983), asfollows:

The court first set out the applicable standard - “[a]s long
as the injuries stem from one proximate cause there is a
single occurrence.” 444 So.2d at 846. Thus, a single
occurrencemay resultinmultipleinjuriesto multiple parties
over aperiod of time; but if one cause is interrupted and
replaced by another intervening cause, the chain of
causation is broken and more than one occurrence has
taken place. |d. at 846-47. Based on the facts of the case,
the court then determined that two separate occurrences
had taken place, because the additional damagewas caused
by a “separate, intervening cause” (the negligence of the
roofing crew) rather than the prior condition of the roof.
Id. at 847.

Home Indemnity, 749 F.2d at 662.

Theinsurer argued that each rainfall incident wasaseparate“ occurrence” within

the meaning of its policy, and admitted coverage for three “occurrences.” The City
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and theflood victims argued that each flood victim'’ sproperty damage was aseparate
“occurrence.” 1d. at 661. Either argument supports Koikos' position in this case.
However, the Eleventh Circuit, in an unusual ruling, rejected both parties

positions, and held that the City’ sdefectivedrainage system wasthesingle proximate
causeof all thefloodinginjuries. The Court deemed the separaterainfall eventsto be
“Actsof God” and not separate intervening causesthat brokethe chain of causation.
Id. 663. In other words, the City itself was the only tortfeasor, not vicariously or
derivatively liablefor failureto prevent another activetortfeasor’ sintentional harm.

Once this unusual circumstance is understood, Home Indemnity is

distinguished, and the underlying Alabama rule announced by the State’ s Supreme
Court supportsKoikos' position. Koikos' alleged negligent security wasinterrupted
and replaced by the intruder’ s gunshots as the proximate cause, and consequently
more than one occurrence took place.

H.  Other policy language broadening accident coverage to

include injury caused by gradual exposure to harmful
conditions is inapplicable to this case.

Coverage existsin this case because there were fast-happening accidents, i.e.
third party gunshots causing injuriesfor which the Insured may beliable. Coverage
doesnot exist becausethe lnsured commission of aslow tort, i.e. exposing theinjured

party to a harmful condition over time.
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While an accident under the policy can include “continuous or repeated
exposure to substantially the same general harmful conditions,” such accident
contemplatessituationsinwhich theinsureditself rel easesaharmful product or force.
A “harmful condition” meansthe conditionthat causestheharmor injury. Thisisnot
the same asthe insured’ s status or inactivity that renders the insured responsible for
compensating an injury caused by another person’ sintentional or criminal acts.® See

H. E. Butt Grocery, 150 F.3d 526 (finding multipleoccurrenceswherethelnsured was

responsible for sexual abuse of various persons because of negligent security and
supervision, even where the “exposure to conditions’ policy language, quoted at p.

529, was more definitive than here).

Thehistory of thispolicy language substantiatesthat it wasintended to broaden
coverageinfavor of insureds, not to limit coverage astheinsurersattempt to do here.

Asexplained in Broadwell Realty Service, Inc. v. Fidelity & Casualty Co., 528 A.2d

76, 84 (N. J. Super. Ct. 1987), cited with approval in Dimmitt Chevrolet v.

Southeastern Fidelity, 636 So.2d 700, 703 (Fla. 1993)(citations omitted):

s A restaurant owner’ sinactionisnot a“harmful” condition, i.e., isnot “full of harm,”
but rather, is a passive omission that does not cause any injury unless the intruder
intervenes. Thefailureto prevent harm from intervening isdifferent from aharmful
condition whereby the insured causes harm.
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In the 1966 revision, the insurance industry switched
universally to “ occurrence-based coverage...” Thischange
was"inresponseto consumer demandsfor broader liability
protection and in acquiescenceto thejudicial trend toward
a more expansive reading of the term accident...” This
definition was designed to “make it clear that occurrence
embraces not only the usual accident, but also exposure to
conditions which may continue for an unmeasured period

of time...” (e.s)

Thus this language broadened the coverage in favor of the insured, and did not

eliminate the coverage that extends from use of the term “accident” alone.

Sincethe present caseinvolved thetraditional, fast-happening “ accident,” policy
coveragewasnot dependent onthe added languagefor “ repeated exposureto harmful
conditions.” Thislanguageis unrelated to coverage in this case, and cannot serve to
limit coverage. The Insurers cannot extend coverage to fast-happening accidentsin
this case, and then invoke the single occurrence limit asif coverage were based on a

gradual tort.

36



[ Ambiguity as to the applicability of the definition of

“occurrence” must be resolved in favor of greater coverage.

Any ambiguity isresolved in the insured’s favor. E.g., see CTC Dev. Corp.,

720 So0.2d at 1075-76 (finding ambiguity in the term “accident,” which is used to
define” occurrence” intheinstant policy); seealso 30A Fla. Jur. 2d | nsurance § 1692.
If “occurrence” coveragein this case can mean accident or unexpected happening or
event that causesbodily injury, so that each separate shooting causing bodily injury to
different persons is a separate “occurrence,” then the Court should adopt that

construction. “(W)here policy language is subject to differing

interpretations, the term should be construed liberally in favor of the insured and

strictly against the insurer.” CTC Dev. Corp., 720 So.2d at 1076.

Decisionsaround thecountry vary intheir interpretation of the policy definition

of “occurrence.” Judge Benavides in H. E. Butt Grocery noted that the term

“occurrence” has been held ambiguous and difficult to apply:
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| would conclude that the panel in the Catholic Church
case[26 F.3d 1359] did infact believethat the definition of
occurrencewas subject to morethan oneinterpretation. The
court noted that the meaning of the phrases “a continuous
or repeated exposure to conditions’ and “ substantially the
same general conditions’ is “malleable” and that the

meaning of "occurrence” can be perplexing in application.

150 F.3d at 1364; seedso S. F. v. West American Ins. Co., 463 S.E.2d 450, 451-52

(Va 1995) (holding that the term “occurrence” is ambiguous and susceptible to
numerous interpretations, and that each incident of molestation by the insured's
employee is a separate “occurrence’ even if al are traceable to one negligent hiring

action).

The lack of uniformity as to the application of the policy language in these

circumstances suggests that it is ambiguous, see Security Ins. Co. v. Investor

Diversified, Ltd., 407 So. 2d 314, 316 (Fla. 4th DCA 1981); Annot., 4 A.L.R. 4th
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1253 (1981), andisanother reasonto construethepolicy infavor of providing greater

coverage for the Insured.*

CONCLUSION

The Court should answer the certified question by ruling that the gunshot

injuries to Harris and Armstrong were separate accidents and therefore separate

occurrences under the insurance policy in this case.

+|f the Insurers had wanted to exclude or limit the occurrence-based coverage
where the insured restaurant owner is liable to a patron for assault or battery by
another patron or intruder, then the Insurer could have explicitly modified the
definition of “occurrence” to do so. See and compare Council v. Paradigm Ins.
Co., 2001 U.S. Dist. Lexis 2842 (M.D. Fla. Mar. 7, 2001), in which the court gave
effect to amodified definition of “occurrence” excluding coverage for assault or
battery of any person. Lacking such an explicit exclusion or limitation, the instant
policy must fully cover each battery as an occurrence. The Insurers cannot reduce
their coverage exposure in half by misapplying the policy definition of occurrence
asif it explicitly limited coverage with respect to assault or battery.
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