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INTRODUCTION

This is a petition for review of a decision of the Third District Court of
Appeal based on certified conflict with the decision of another district in a case
involving a homeowners' insurance claim. The insureds claimed that cracks in
certaintilesand walls of their home were caused by blasting in aneighboring area.
Theinsurer denied coverage based on itsdetermination that the cracksresulted from
wear and tear, settlement or cracking of thefoundation, or defectsinworkmanship
—all excluded from coverage under the policy. Theinsureds sued, and the insurer
invoked the policy's appraisal clause, providing for appraisal of "the amount of
loss." Thetrial court compelled appraisal, but the Third District reversed, holding
that, because the insurer denied the entire claim, the issue of what caused the loss
was acoverage defensefor the court, not an "amount of 10ss" issue appropriate for
appraisal. Thecourt later certified conflict with the decision of the Second District
in Nationwide Mutual Insurance Co. v. Johnson, 774 So. 2d 779 (Fla. 2d DCA
2000).

In Sate Farm Fireand Casualty Co. v. Licea, 685 So. 2d 1285 (Fla. 1996),
this Court held that appraisal " necessarily includes determinations asto the cost of
repair or replacement and whether or not therequirement for arepair or replacement
was caused by acovered peril or acause not covered such asnormal wear and tear,
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dry rot, or various other designated, excluded causes." Theissuein thiscaseis
whether a determination that the entire |oss resulted from a cause not covered isa
matter for the appraisers, asLicea seemsto suggest and asthe Second District has
held, or a question for the court, as the Third District held.
STATEMENT OF THE FACTS
Mariano and Rene Gonzalez made a claim against State Farm under their

homeowner’ sinsurance policy, asserting that blasting activitiesin the area of their
residencein Miramar, Floridacaused cracksinthetilesand wallsof their home. R.
3, para. 4; R. 38, para. 2. Inresponsetothisclaim, State Farm advised theinsureds
in aletter dated December 8, 1997 that it was denying coverage because it had
determined through itsown investigation that thedamagewasdueto wear and tear,
settlement or cracking of the foundation, walls, floors, roofs or ceilings, or defects
in design, workmanship, construction, or materials. R. 40. State Farm cited an
engineer’ s report for its conclusions.

As per the engineer’ s report, the cracking to your resi-

dence is consistent with routine activity in buildings of

that type and construction, and has not been caused by

blasting vibrations.

Thefloor tile cracking is areflection of cracking in the

foundation slab below. The foundation slab crackingis

dueto minor differential settlement caused by instability

in the supporting soils. The exterior stucco cracking
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shows that the home has been experiencing minor
settlement, whichisnot unusual for thistype of construc-
tion. The absence of damageto elevated components of
the building that will be more vulnerable to ground
vibrations indicate that no damaging vibrations have
affected this property.

R. 41. State Farm also advised the insureds that the appraisal provision of the
policy applied and quoted that provision, whichisfound in paragraph 6 of Section
| — Conditions (page 12 of the policy):

Appraisal. If youand wefail to agree on the amount of
loss, either one can demand that the amount of the loss
beset by appraisal. If either makesawritten demand for
appraisal, each shall select a competent, independent
appraiser. Each shall notify the other of the appraiser’s
identity within 20 days of receipt of the written demand.
Thetwo appraisersshall then select acompetent, impar-
tial umpire. If the two appraisers are unable to agree
upon an umpire within 15 days, you or we can ask a
judge of acourt of recordinthe statewheretheresidence
premisesis located to select an umpire. The appraisers
shall then set the amount of the loss. If the appraisers
submit awritten report of an agreement to us, theamount
agreed upon shall be the amount of the loss. If the
appraisersfail to agreewithinareasonabletime, they shall
submit their differencestotheumpire. Written agreement
signed by any two of these three shall set the amount of
the loss. Each appraiser shall be paid by the party
selecting that appraiser. Other expenses of the appraisal
and the compensation of theumpireshall bepaid equally
by you and us.

R. 41, 19.



Theinsureds filed suit against State Farm in April, 1998, alleging that the
damage was caused by acovered loss (blasting activities) and that State Farm had
breached the homeowners policy by failing to pay benefits due under the policy.
R. 1-2. State Farm alleged as affirmative defenses that the insureds failed to give
timely notice of the loss, that the loss was not caused by a covered peril or was
excluded by certain policy conditions,* and that appraisal was required under the
policy. R. 32-34. State Farm included initsanswer amotion to compel appraisal,
aleging that State Farm did not pay the claim based on its belief that the damage
was not caused by a covered peril. State Farm asserted that this issue was
appropriate for appraisal under the holding of State Farm Fire and Casualty
Company v. Licea, 685 So. 2d 1285 (Fla. 1996), that appraisal under a property
insurance policy “necessarily includes determinations as to the cost of repair or
replacement and whether or not the requirement for arepair or replacement was
caused by acovered peril or acause not covered such asnormal wear and tear, dry

rot, or various other designated, excluded causes.” R. 34-35.

! State Farm specifically referred to paragraphs 1.c. (the pressure of water on a
foundation), 2.b. (earth movement) and 3.b. (defects in planning, design,
workmanship and materials) of Section | - Losses Not Insured. R. 16-18, 33-34.
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The insureds filed the affidavit of Mariano Gonzalez in opposition to the
motion to compel appraisal. Mr. Gonzalez attached State Farm's letter of
December 8, 1997 and averred that he was never notified prior to filing suit of any
desire on the part of State Farm to submit the claim to appraisal. R. 38-42. The
court granted State Farm’ s motion to compel appraisal in an order dated June 26,
1998. See App. A to Appellants’ initial brief below.

The insureds moved for reconsideration of this order, arguing that the
appraisers could not determine the cause of the loss since that was a challenge to
coverage — an exclusively judicial question. R. 43-45. Mariano Gonzalez filed
another affidavit, to which he attached theinspection report provided to State Farm
finding that the crackswere not caused by blasting vibrationsbut rather by cracking
in the foundation caused by settlement. R. 43-56. The court denied this motion,
noting that the appraisers “should give an opinion as to causation and damages.”
R. 57.

State Farm’ sappraiser and the umpire agreed to an award of “ $0.00.” R. 60.
On State Farm’ s motion to confirm this award, Mariano Gonzal ez argued that the
award reflected the conclusion of the apprai sersthat the damage was not caused by
blasting activities but rather by a non-covered cause, and that this issue was a

judicial question rather than a matter for arbitration. See App. C to Appellants
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initial brief below. The court, citing Licea, decided that the issue was proper for
appraisal and confirmedtheaward. Seeid., R. 61. Final judgment wasaccordingly
entered in favor of State Farm. R. 63.

On appeal, the Third District reversed. Gonzalez v. Sate Farm Fire and
Casualty Co., No. 3D00-185, 25 Fla. L. Weekly D2614 (Fla. 3d DCA Nov. 8,
2000). Thecourt construed Licea’ sdirectionthat the apprai sersdeterminewhether
aloss under ahomeowner’ s policy “was caused by a covered peril or a cause not
covered” to mean that the cause of thelossisamatter for the appraisers only when
theinsurer admitsthat some part of thelossiscovered, relying ontheLicea court’s
previous statement that “ wherethereisademand for an appraisal under the policy,
the only ‘defenses’ which remain for the insurer to assert are that there is no
coverage under the policy for thelossasawhole....” TheThird District relied
upon Opar v. Allstate Insurance Company, 751 So. 2d 758 (Fla. 1¥ DCA 2000),
which held that, despite Licea, the cause of aloss is a coverage question for the
court rather than an issue for the appraisers.

State Farm moved for certification of conflict with the decision of the Second
District in Florida Select Insurance Company v. Keelean, 727 So. 2d 1131 (Fla
2 DCA 1999), wheretheinsurer declined to pay theentire claim based onitsbelief

that the damage had been caused by normal wear and tear, not vandalismasclaimed
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by the insured. Applying Licea, the court held that the cause of the loss was an
issue for the appraisers. State Farm filed a supplemental motion for certification
based on the Second District’s subsequent decision in Nationwide Mutual
Insurance Co. v. Johnson, 774 So. 2d 779 (Fla. 2d DCA 2000), where the court
interpreted Licea to mean that “ causation is an issue for appraisal” evenin acase
wheretheinsurer denied coveragefor thelossasawhol e ontheground that theloss
was caused by earth movement (an excluded cause) rather than by asinkhole. The
Third District denied the motion to certify conflict with Keelean, but granted the

supplemental motion and certified conflict with Nationwide.



SUMMARY OF THE ARGUMENT

In order to preservemutuality of obligationinappraisal clauses, thisCourtin
Licea separated apprai sableissuesfrom coverage questions. Indoing so, the court
clearly stated that the cause of aloss was an issue for the appraisers. Opar and
Gonzalez, however, refuse to alow appraisersto determine the cause of aloss, at
least in cases where the insurer asserts that no part of the loss was caused by a
covered peril. These decisions share a common misconception — they equate a
“coverage defense” with “no coverage.”

“Coveragedefenses’ have been defined by the caselaw toincludeonly those
issues that would preclude the applicability of the policy based on circumstances
other than those giving rise to the loss. Coverage defenses involve matters
extraneous to the factual merit of the claim, such as violation by the insured of
conditions subsequent (such as fraud, failure to cooperate, notice, and proof of
loss) or other matters not connected with the actual loss (such as lack of an
insurableinterest, whether thelossoccurred during the policy period, or whether the
claimant was an insured). “Coverage questions’ involve interpretation of the
Insurance contract by the court.

A disclaimer of liability based on a complete lack of coverage for the loss
sustained isnot a*“ coverage defense.” Thereisno justification for distinguishing
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appraisable issues from coverage questions based solely on whether the insurer
denies part of the claim or the whole claim, and it will cause absurd results. The
distinction should rather be based on the subject matter of theissuerather thanthe
context in which the claim arises.

The proper test is whether the issue is within the appropriate “sphere of
inquiry” of the appraisersasopposed to that of the courts. This* sphereof inquiry”
may be defined based upon a pragmatic distinction between the functions of
appraisers and courts. The cause of aloss is an issue properly allocated to the
appraisers (as Licea dictates) because it involves only the facts of the loss (which
can be gathered from the expert appraiser’ sexamination of the damaged structure)
asopposed to circumstances arising out of the contractual rel ationship between the
parties. Requiringjudicial resolution of thefactual question of what caused theloss
would thwart the parties’ agreement to resolve the “amount of loss” issue through

the expeditious, out of court appraisal process.



ARGUMENT
| SSUE
THE CAUSE OF A LOSS IS A FACTUAL ISSUE TO BE
DETERMINED BY APPRAISERS UNDER A POLICY

CLAUSE PROVIDING FORAPPRAISAL OF THE“AMOUNT
OF LOSS”

Theissue in Sate Farm Fire and Casualty Company v. Licea, 685 So. 2d
1285 (Fla. 1996), waswhether aprovisioninahomeownerspolicy that requiredthe
partiesto submit adispute over the“amount of loss’ to appraisal wasvoid for want
of mutuality of obligation. The insureds argued that another clause in the policy
providing that theinsurer’ srequest for appraisal “shall not waive” any of itsrights
meant that the insurer would not be bound by the appraisal, although the insureds
would be. 1d. at 1286. The court solved this problem by separating the types of
issuesraised by aclaimfor property damageinto two subsets: “ coverage defenses’
and “amount of loss’ issues. Since both the insurer and the insured are equally
bound by the “amount of loss’ determined by the appraisers, the fact that the
insurer might not have to pay the award based on a “ coverage defense” does not
destroy mutuality as to the discrete issue submitted to the appraisers. The court
adopted the interpretation proffered by Judge Cope in his dissent in American

Reliance Insurance Co. v. Village Homes at Country Walk, 632 So. 2d 106 (Fla.

10



3d DCA 1994). Citing Roev. Amica Mutual Insurance Co., 533 So. 2d 279 (Fla.
1988), Judge Cope noted that parties may select certain issues and not others to
submit to arbitration, and will only be bound as to those issues submitted. Id. at
109. “The purpose of the ‘right to deny’ sentenceisto state, quite ssmply, that if
the insured requests an appraisal and the insurer proceeds with the appraisal
process, theinsurer has not thereby abandoned any coverage defenses which may
be availableto it.” 1d. at 108.

Having drawn aline between appraisable issues and “ coverage defenses,”
Licea provides guidance on which issues fall on which side of the line.

Thus, where there is a demand for an appraisal
under the policy, the only "defenses’ which remain for
the insurer to assert are that there is no coverage under
the policy for the loss as awhole or that there has been
aviolation of the usual policy conditions such as fraud,
lack of notice, and failureto cooperate. Weinterpret the
appraisal clause to require an assessment of the amount
of aloss. This necessarily includes determinations as to
the cost of repair or replacement and whether or not the
requirement for arepair or replacement was caused by
a covered peril or a cause not covered, such as normal
wear and tear, dry rot, or various other designated,
excluded causes.

Id. at 1288 (emphasis supplied).
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Despite this Court’s clear statement that the “amount of loss’ to be
determined by the apprai sersincludesadetermination of whether or not thelosswas
caused by acovered peril or acause not covered, the Third District inthiscase, and
the First District in Opar v. Allstate Insurance Company, 751 So. 2d 758 (Fla. 1¥
DCA 2000), refuseto allow appraisers to determine the cause of aloss, at least in
cases where the insurer asserts that no part of the loss was caused by a covered
peril.

These decisions share a common misconception — they equate a“coverage
defense” with“no coverage.” Sinceadetermination that thelosswas not caused by
acovered peril will resultinno coveragefor theinsured (inthe sensethat theinsured
will not be paid for theloss), the cause of loss must therefore (reason these courts)
be a“coverage defense” beyond the scope of appraisal. To the contrary, afactual
determination that may absolve the insurer of any duty to pay is not necessarily a
“coveragedefense.” Inherent inthe“amount of loss’ calculation isthe possibility
that the amount of loss will be $0 (if it was not caused by a covered peril).
Conversdly, a “coverage defense” may, in some situations, reduce rather than
eliminate the insurer’s duty to pay (as in the application of a deductible or a

limitation of the payment to the extent of the insured’ s insurable interest).
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Theproper analysis of the scope of appraisal was suggested intheearly case
of Hanover FireInsurance Company v. Lewis, 10 So. 297 (Fla. 1891), which was
cited in both Judge Cope’ sdissent in American Relianceand inLicea. Thetestis
whether the issueiswithin the appropriate “ sphere of inquiry” of the appraisersas
opposed to that of the courts, not whether the resolution of the issue may result in
no payment to the insured. This*sphere of inquiry” may be defined based upon
apragmatic distinction between the functions of appraisersand courts. Under this
anaysis, thecause of alossisanissue properly alocated to theappraisers(asLicea
dictates) becauseit involves only the facts of theloss (which can be gathered from
an expert’s examination of the damaged structure) as opposed to circumstances
arising out of the contractual relationship between the parties.

A. Standard of review.

Where the trial court does not decide any issue of fact or exercise judicia
discretion in ruling on a motion to compel arbitration, but rather construes the
contract and determinesthelegal effect of the provision for arbitration, itsdecision
isreviewed under the de novo standard. See Powertel, Inc. v. Bexley, 743 So. 2d
570, 573 (Fla. 1¥ DCA 1999).

Thereis, however, apresumptioninfavor of appraisal. “Publicpolicy favors
arbitration asan efficient meansof settling disputes, becauseit avoidsthedelaysand
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expenses of litigation. A court must compel arbitration where an arbitration
agreement and an arbitrable issue exist, and the right to arbitrate has not been
waived.” GaleGroup, Inc.v. Westinghouse Elec. Corp., 683 So. 2d 661, 663 (Fla.
5" DCA 1996) (citation omitted). In Florida, arbitration is a favored means of
dispute resolution and courts should indulge every reasonable presumption to
uphold proceedingsresultinginanaward. See Roev. Amica Mut. Ins. Co., 533 So.
2d 279, 281 (Fla. 1988). Some Florida courts have held that appraisal is akin to
arbitration, see Liberty Mutual Fire Insurance Company v. Hernandez, 735 So.
2d 587 (Fla. 3d DCA 1999), while others have held that it isaform of arbitration,
see Florida Farm Bureau Casualty Insurance Co. v. Sheaffer, 687 So. 2d
1331(Fla. 1¥ DCA 1997).

B. The cause of a loss is a matter within the
“sphere of inquiry” of the appraisers.

Licea’ s conclusion that the assessment of the amount of aloss “necessarily
includes’ a determination as to “whether or not the requirement for a repair or
replacement was caused by a covered peril or a cause not covered’ is supported
by caselaw and by apractical assessment of the differences between the functions

of appraisers and of courts.
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Theproper focusis, first of al, upon the nature of theissue rather than upon
the context of the claim. In Hanover Fire Insurance Co. v. Lewis, this court
distinguished coverage questions from appraisable issues as follows:

Both in the policy and in the subsequent submission to

the appraisersthe liability of the insurers was expressly

excepted and reserved from the consideration of said

arbitrators. The naked question submitted to them was:

What is the amount of the damage here? Whether the

insurerswerelegally liable, or obligated to pay that loss,

was not submitted to them, and did not enter into their

sphere of inquiry, nor into their award, and depended

upon the settlement of divers other independent circum-

stances and conditions growing out of the contract

between the parties.
10 So. at 303. Although Hanover did not involve a cause of loss issue, this
guotation suggests that the line between judicial and appraisable issues should be
drawn based upon whether the issue falls within the “sphere of inquiry” of the
appraisers, and not upon whether the insurer admits that some part of the lossis
covered.

Hanover also sketchesarough picture of that “ sphereof inquiry.” Thereare
fundamentally two sets of “circumstances and conditions’ involved in a property
insurance claim: those circumstances relating to the facts of the loss, and those

circumstancesrelating to therel ationship and duties of the parties as established by

the policy. According to Hanover, “amount of damage’ issues differ from
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coverage questions because coverage questions involve the resolution of “other
independent circumstancesand conditionsgrowing out of the contract between the
parties.” 10 So. at 303 (emphasisadded). The sphere of inquiry of the appraisers,
then, comprises mattersthat can be determined from examination of thefactsof the
loss, and that do not require an interpretation of the contract (alegal question) or
facts that are beyond the limited expertise of the appraisers.

This distinction recognizes pragmatic differences between the functions of
appraisers and courts. Asthe Second District noted in Preferred Insurance Co. v.
Richard Parks Trucking Co., 158 So. 2d 817 (Fla. 2d DCA 1963), the matters
referred to appraisersinvolveonly “* someministerial duty or somematter involving
only the ascertainment of facts, requiring neither hearing nor exercise of judicial
discretion.”” Id. at 820 (quoting 5 Am.Jur.2d, Arbitration and Award, 8 3).

Appraisersarerequired to be skilled inthe areaof appraisal, and are usually
contractors or other persons with experience in construction. In Hanover, for
instance, the appraisers were professional builders. Because of their expertise,
“‘appraisers are generally expected to act on their own skill and knowledge; they
may reach individual conclusionsand are required to meet only for the purpose of
ironing out differencesinthe conclusionsreached[.]’” Preferred Insurance Co. v.

Richard ParksTrucking Co., 158 So. 2d at 820 (quoting 5 Am.Jur.2d, Arbitration
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and Award, 8 3). By examination of theloss, and examination of thelossalone, an
expert builder or engineer can determine two things: the cost to repair the damage
and the cause of the loss.

Courts, onthe other hand, specializein applying thelaw to thefacts. Courts
do not usually find factsinisolation but rather only as needed to apply the relevant
legal principlestothedispute. Requiringjudicia resolution (by in most casesajury)
of the factual question of what caused the loss — a question that an appraiser can
determineat the sametimethe appraiser examinesthelossto determinethe cost of
repair or replacement —would thwart the parties' agreement to resolvethe amount
of loss” issuethrough the“ expeditious, out of court disposition of litigation, which
Is the very reason that arbitration is such a favored remedy.” Paradise Plaza
Condominium Ass' n, Inc. v. Reinsurance Corp. of New York, 685 So. 2d 937, 941
(Fla. 3d DCA 1996). See also 15 Couch on Insurance 3d, 8 209:8 (1999)
(“appraisal is designed to be consistent with the public policy of discouraging
litigation). Asthiscaseillustrates, what caused thedamageto astructureisasmuch
amatter within the expertise of professional builders or engineers as the amount
required to repair the loss, and may better be resolved by them rather than by

inexperienced lay people (ajudge or jury).
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Two other casesrecognizeand apply thisdistinction between thefactual merit
of a claim based upon the facts of the loss and “ other independent circumstances
and conditions growing out of the contract between the parties.” J.J.F. of Palm
Beach, Inc. v. Sate Farm Fire and Casualty Co., 634 So. 2d 1089 (Fla. 4" DCA
1994), holdsthat the cal culusemployed by an arbitrator to determinethe compensa-
ble period of interruption of abusinessis not a“coverage question” becauseit is
“ dependent on theresol ution of disputed i ssues of fact and the application of policy
language to those facty[.]” Id. at 1090. “Under the policy provision in this case,
whether the claimant is actually entitled under the facts of the caseto be paid on
aclaimand, if so, the precise amount to which theclaimant isentitled, isaquestion
reserved for the arbitrator.” Id. at 1091 (emphasis added). J.J.F. relied on acase
involving arbitration under an uninsured motorist policy, anareawhere courtshave
consistently held that whether the insured is entitled to payment based on thefacts
of the loss is a question for the arbitrators. See Stack v. Sate Farm Mut. Auto.
Ins. Co., 507 So. 2d 617 (Fla. 3d DCA 1987) (since insured’s right to recover
depended on factual question of whether fellow employee was grossly negligent,
Issue was hot a coverage question); Hartford Acc. and Indem. Co. v. Classie, 396
So. 2d 1204 (Fla. 3d DCA 1981) (“ Arbitrators may determine whether the facts of

the case disclose a‘right or basis for recovery under the coverage provided for in
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thepolicy’, thatis, thefactual merit of theclaim.”); Ebensv. Sate FarmMut. Auto.
Ins. Co., 278 So. 2d 674, 675 (Fla. 3d DCA 1973) (“issues of fact bearing on the
right of recovery, are subject to determination in the arbitration.”).

Most recently, the Second District in Nationwide Mutual Insurance Co. v.
Johnson, 774 So. 2d 779 (Fla. 2d DCA 2000), correctly applied Licea (asithadin
its earlier decision in Florida Select Insurance Co. v. Keelean, 727 So. 2d 1131
(Fla. 2d DCA 1999)) in acase where the insurer denied that any payment was due
on the claim because the loss was not caused by a covered peril, holding that the
cause of the loss (sinkhole or earth movement) “is an amount of lossissue for the
appraisal panel.” 1d. at 781. Echoing Hanover’s*“ sphere of inquiry” analysis, the
Second District reasoned that because the cause of alossis a*“factual determina-
tion” or a“factual issue,” itis“an inquiry for the appraisal panel.” Ibid.

Contrary to these cases, and toLicea, theFirst Districtin Opar and the Third
District in Gonzal ez hold that the cause of alossisnot amatter for appraisal. Opar
suggeststhat causation isby its nature acoverage question. Gonzalez reasons that
the cause of alossisacoverage question when theinsurer contendsthat no part of
thelossis compensable, but isamatter for the apprai sers when the insurer admits
that some part of thelossis compensable. These courts misconceive the meaning

of the term “coverage defense.”
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C. Thecauseof alossisnot a“coverage defense.”

In Opar v. Allstate Insurance Company, 751 So. 2d 758 (Fla. 1% DCA
2000), theinsurer denied coveragefor theentirelossontheground that thelosswas
caused by storm surge (not covered) rather than windstorm (covered). Theinsurer
refused to comply withtheinsureds demand for appraisal under aprovisionsimilar
to that in State Farm’s policy.? The tria court refused to compel appraisal,
reasoning that there could be no “amount of loss’ issueuntil it wasfirst decided that
theloss was “covered.” 1d. at 759. The First District reversed, holding that the
insurer must submit to appraisal of theamount of thelosseven before adetermina-
tion was maderegarding whether thelosswas caused by acovered peril. 1d. at 760.
But the court went on to reject the insureds argument that, under Licea, the
appraisers should address both the amount of the loss and its cause. Although
noting the clearly contrary language in Licea, the court reasoned:

Although thislanguage could arguably support the

Opars' position that the appraisals may determine the
cause of the damage, the Licea court also reiterated the

2 Opar shows that thisissue is not one of the insurance industry against the
consumer. Theappraisal clause benefitsinsureds becauseit provides acheap and
expeditious aternative to litigation, an arena where the financial resources of
insurance companies may be afactor. Inaddition, appraisal may providethe only
feasible alternative for resolving disputes over smaller claims, where the costs of
litigation would not be economically justified.
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long-established rule that "[a] challenge of coverage is
exclusively ajudicial question...." Moreover, we note
that agreements to arbitrate are only binding as to the
Issues submitted to arbitration. Here, the insurance
policy providesthat the only issue to be resolved by the
appraisal processistheamount of loss. If thetrial court
determines, whenthe caseisfully tried onitsmerits, that
the damage was caused by a covered peril, windstorm,
then Allstate will be bound immediately by the amount
ascertained by appraisal.
Id. at 761 (citations omitted).

According to Opar, the cause of alossisawaysacoverage question for the
court rather than an amount of loss issue for the appraisers. This conception
obviously makesLicea’ sstatement that coveragequestionsareexclusively judicial
irreconcilable with itsdirective that appraisers“ necessarily” consider the cause of
aloss. Opar glosses over this contradiction.

“Coveragequestions’ or “coveragedefenses’ have been defined by the case
law to include only thoseissues that would preclude the applicability of the policy
based on circumstances other than those giving riseto theloss, such aswhether the
claimant is an insured, see Midwest Mutual Ins. Co. v. Santiesteban, 287 So. 2d
665 (Fla. 1973), whether the policy is void due to the actions of the insured, see
Sate Farm Fire & Cas. Co. v. Wingate, 604 So. 2d 578 (Fla. 4" DCA 1992), or

whether the claim is within the general class of claims covered by the policy, see
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Florida Farm Bureau Casualty Insurance Co. v. Sheaffer, 687 So. 2d 1331 (Fla.
1¢ DCA 1997). Asthe court in J.J.F. of Palm Beach explains,
Where the amount owed on a claim, arguably

within the policy coverage, isdependent ontheresolution

of disputed issues of fact and the application of policy

language to those facts, as here, the extent of the claim

does not constitute a"coverage" question.

In other words, the coverage question reserved for the

court ismerely whether the claim is arguably within the

class of claims covered by the policy and, therefore, the

arbitration provision. Under the policy provisioninthis

case, whether the claimant isactually entitled under the

facts of the case to be paid on a claim and, if so, the

precise amount to which the claimant is entitled, is a

guestion reserved for the arbitrator.
634 So. 2d at 1090-91 (emphasis added). See also Sheaffer, 687 So. 2d at 1334
(citing J.J.F.’ sexplanation of the difference between coverage questionsand factual
issues with approval in concluding that a dispute over whether the insurer was
obligated to replace the entire roof rather than replace the damaged tileswith non-
conforming but functional tiles fell within the scope of the “amount of loss’
language of a similar appraisal clause).

In CIGNA Insurance Co. v. Didimoi Property Holdings, N.V., 110

F.Supp.2d 259 (D. Del. 2000), the court reached the same conclusion as did this
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Court in Licea —the cause of the lossis afactual issue for the appraisers and not
acoverage defense.

Didimoi and GECC also contend that aninterpreta-
tion of "amount of loss' and "loss' which includes
causation would render CIGNA'sreservation of rightsin
the appraisal clause meaningless. The Court disagrees
with Didimoi and GECC and believesthat Didimoi and
GECC's argument confuses two concepts. amount of
loss and coverage. The meaning of the term "coverage"
is "narrow and precise." 15 Couch on Insurance 88
212:12. Coverage is "the assumption of the risk of
occurrence of the event insured against before its occur-
rence." |d. Coverage issues include such questions as
who isinsured, what type of risk isinsured against, and
whether an insurance contract exists. Id.

Id. at 265.

Thus, contrary to Opar, an insurer’ srefusal to pay aclaim because thefacts
of thelossindicate that the lossisnot within thelist of lossesinsured by the policy
Isnot a“coverage question” within the exclusive purview of the courts. Rather,
coveragedefensesinvolve mattersextraneousto thefactual merit of theclaim, such
as violation by the insured of conditions subsequent (such as fraud, failure to
cooperate, notice, and proof of |0ss) or other matters not connected with the actual
loss (such as lack of an insurable interest, whether the loss occurred during the

policy period, or whether the claimant was an insured).
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D. Opar and Gonzalez wrongly equate a “ cover -
age defense” with “no coverage.”

Opar also reasons that “the insurance policy providesthat the only issue to
be resolved by the appraisal process is the amount of loss.” 751 So. 2d at 761.
Apparently, the court believed that there can beno “amount of loss’ issuewherethe
insurer denies that it owes anything. But other authorities and courts have
concludedthat, sincethe* amount” may be set at zero, the apprai sersmay determine
that there was no loss, i.e., that the loss was not caused by a covered peril. “The
phrase ‘loss or damage arising under the policy,” as used in an arbitration clause,
admits to the possibility that no damages will be found owing under the policy
[becauseno“insuredloss’ occurred].” 15 Couch onlInsurance3d, §212:9(1999).

In F&M Skirt Co., Inc. v. Rhode Island Ins. Co., 55 N.E.2d 461 (Mass.
1944), for instance, thepolicy providedfor appraisal if thepartiesfailedto agree”as
totheamount of loss.” Theappraisersdetermined that therewasno“loss’ because
the chemical changesin theinsured’ s dresseswere not caused by smoke from the
fire, but by someother cause. SeeFoxv. Employers Firelns. Co., 113N.E.2d 63,
66 (Mass. 1953) (describing facts of the case that do not appear in the published

opinion). Thecourt regjected theinsured' sargument that, sincethe“amount of 10ss”
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language implied that some loss had been sustained, the appraisers could not
determine that no covered loss occurred.

Obvioudly, the referees would not have the right under
suchareferenceto determinewhether aloss, if sustained,
was covered by the policy or whether the policy had ever
taken effect; in other words, to decide questions pertain-
ing to liability. But the right to determine the “ amount
of loss’ carries with it by necessary implication the
right to determine that none existed. It istrue that the
clauseinthe policy under consideration usesthe expres-
sion “In case of lossunder thispolicy and afailure of the
parties to agree asto the amount of loss. . .” in defining
the class of disputes that might be referred to referees.
But we think thismeansthat if theinsured claimsaloss
and theinsurer disputesit either inwhole or in part and
the basis of the dispute hasto do with the amount of loss
or thefact of lossand no question of liability isinvolved,
the case is a proper one for arbitration.

Id. at 462 (emphasisadded). Thisquotation makestwo important points. the cause
of alossis*“necessarily” an amount of lossissue becauseit involvesthefactsof the
loss rather than the extraneous circumstances that comprise “ coverage defenses’

(asargued above); and that causation remainsan “amount of |0ss” issueevenwhen
it is contended that no part of the loss was caused by a covered peril. See also
Fox v. Employers’ FireIns. Co., 113 N.E.2d at 66 (“In order to determine the
amount of loss or damage under a given policy, the referees must reach their own

conclusions as to what they think that loss or damageis.”); F.C.l. Realty Trust v.
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Aetna Casualty & Surety Co., 906 F.Supp. 30 (D. Mass. 1995) (deciding that
guestion of whether losswas caused by leak or by inadequate construction wasfor
appraisers under clause identical to that in this case).

Opar might also be construed as reasoning that the “amount of loss’ does
not by definition encompass the cause of aloss. This reasoning was rejected in
CIGNA Insurance Co. v. Didimoi Property Holdings, N.V., where the court
decided that themeaning of the phrase*amount of loss” inan appraisal clauseisnot
ambiguous and is susceptible to only one reasonabl e interpretation: “ Specificaly,
the Court concludesthat in the insurance context, an appraiser's assessment of the
‘amount of loss' necessarily includes a determination of the cause of the loss, as
well as the amount it would cost to repair that which was lost.” 1d. at 264.

The Court's conclusion in this regard is consistent with
the plain meaning of the terms "amount of loss' and
"loss’ in the insurance context. For example, Black's
Law Dictionary definestheterm"amount of loss" as"the
diminution, destruction, or defeat of the value of, or of
the charge upon, the insured subject to the assured, by
the direct consequence of the operation of the risk
insured against, according to its value in the policy, or
in contribution for loss, so far asits value is covered by
the insurance." Black's Law Dictionary, supra at 83
(emphasis added). Thus, the definition provided by
Black's expressly includes a causation € ement.
Although Webster's Dictionary doesnot definethe
phrase "amount of loss," Webster's definition of the
word "loss' is consistent with the definition of "amount
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of loss" in Black's. Inthe context of insurance, Webster's
Dictionary defines"loss' as "the amount of aninsured's
financial detriment by death or damagethat the insurer
becomes liable for." Webster's Collegiate Dictionary
706 (9th ed. 1988) (emphasis added). As a general
matter, without regard to specificlegal exceptionscreated
inapolicy, aninsurerisonly liablefor damage caused by
the risk insured against. Thus, in the Court's view, the
Webster's definition of "loss" for purposes of insurance
expressly contemplates causation
110 F.Supp.2d at 264-65.

LikeOpar, Gonzal ez distingui shes apprai sableissuesfrom coverage defenses
based on whether the insured stands to receive some payment on the claim. But
instead of relying on the “amount of loss’ language of the appraisal clause,
Gonzalezreliesupon this Court’ sstatement in Licea that “wherethereisademand
for an appraisal under the policy, the only ‘ defenses’ which remain for theinsurer
to assert arethat thereisno coverage under the policy for thelossasawholeor that
there has been a violation of the usual policy conditions such as fraud, lack of
notice, and failure to cooperate.” According to the Third District, the phrase “no
coverage under the policy for the loss as a whole” means that an issue is a
“coverage defense” when theinsurer saysthat “there is no coverage for the claim

whatsoever,” but the sameissueisfor the appraiserswhen “theinsurer admitsthat

thereisacovered loss’ but disputesthe amount claimed by theinsured. 25Fla. L.
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Weekly at D2615. Thus, whether a particular loss was caused by a covered peril
or notisanissuefor appraisal when theinsurer admitsthat some payment isdueto
the insured on the claim, but not where the insurer denies that anything is owed.

Gonzalez misinterprets Licea’'s “loss as a whole” language because it
separates it from its subject — the “defenses’ that remain for the insurer to assert.
TheLicea court placed quotation marksaround theword “ defenses’ becauseit was
referring back to its previous quotation from Judge Cope's dissent in American
Reliance Insurance Company v. Village Homes at Country Walk, in which he
stated that, when the insurer proceedswith appraisal, “‘ theinsurer hasnot thereby
abandoned any coverage defenses which may be available to it.”” 685 So. 2d at
1287 (emphasis added). The Licea court therefore meant that the denia of
coveragefor the“lossasawhol€e’ isajudicia question only whenitisbased ona
coverage defense.

Gonzalez strainsto reach thisinterpretation dueto afundamental misconcep-
tion that makesit logically impossible to give effect to Licea’ sdirective; the court
falls to recognize that a*“ coverage defense” does not arise every time an insurer
declinesto pay anything onaclaim, eventhough one could technically say that such

aclaim istherefore not “covered.”
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In the context of liability insurance policies, this Court hasheld that theterm
“coverage defense” asused in section 627.426, Florida Statutes, “ meansadefense
to coverage that otherwise exists.” AlU Ins. Co. v. Block Marina Inv., Inc., 544
So. 2d 998, 1000 (Fla. 1989). This Court held that adenial of coverage based on
theinsurer’ scontention that coveragefor thelosswasentirely excluded by apolicy
exclusion was not a“coverage defense.” “We do not construe the term to include
a disclaimer of liability based on a complete lack of coverage for the loss sus-
tained.” lbid. Asthe court in Country Manors Association v. Master Antenna
Systems, Inc., 534 So. 2d 1187, 1195 (Fla. 4" DCA 1988), stated: “ Aninsurer does
not assert a'coverage defense' wheretherewasno coverageinthefirst place.” The
court therefore held that whether theincident occurred during the policy period was
not acoverage defense, and that whether the policy wasvoid dueto misrepresenta-
tionsin the application was. See also Nationwide Mut. FirelIns. Co. v. Keen, 658
So.2d 1101 (Fla. 4" DCA 1995) (whether boat engine had horsepower required for
coveragewas not a“ coveragedefense’). Inthiscase, State Farm claimsthat there
iIsacomplete lack of coverage becausethelossfallswithin one of the “Losses Not
Insured” as defined in Section | of the policy. This defense, asin AlU, is one of

“no coverage’ rather than a*“ coverage defense.”
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AlU clearly refutestheideathat acomplete denial of aclamisequivalent to
a “coverage defense.” Coverage defenses do not in all cases entirely defeat the
insured’s claim, as in the case of the application of a deductible (treated as a
coverage question in Paradise Plaza), or the limitation of the payment to the
amount of the insured’ sinsurable interest. Nor, as Gonzalez notes, do “cause of
loss” issues necessarily implicate the entire claim — such an issue may arise asto
only part of the loss claimed.

Thus, there is no justification for distinguishing appraisable issues from
coverage questions based solely on whether the insurer denies part of the claim or
the whole claim. “Coverage defenses’ are, as explained above, distinguished by
their subject matter —matters not connected with the actual lossor thefactual merit
of the claim. Gonzalezthuserrsin distinguishing appraisableissuesfrom judicial
guestions based on the context in which the claim arises, rather than by looking at
thesubject matter of theissueitself. Asaresult, accordingtothe Third District, the
cause of alossisamatter for appraisal when the insurer agrees that it owes some
payment for the loss, but the same issue is amatter for the court when the insurer
deniesthat it owesanything. Thisdistinction makesno logical sense. Why should

the same issue be for the appraisers in one situation and for the court in another?
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Should not this question be resolved by the nature of the issue rather than its
context?

Thisdistinction will also yield inconsistent results. Take, for instance, the
factsof F.C.I. Realty Trust v. Aetna Casualty & Surety Co., 906 F.Supp. 30 (D.
Mass. 1995). Theinsured claimed that an external water |eak caused damagetothe
structure of a building by washing out the gravel underneath the interior concrete
floor slabs. Theinsurer denied that any damage to the structure was caused by the
leak, blaming the damage on non-covered causes such asinadequate construction,
improper soil compaction, and cyclical changes in temperature. Id. at 34.
However, the insurer agreed to cover the cost of excavating the underground pipe
and of returning the property toitscondition prior to the excavation. According to
Gonzalez, the cause of the damage to the structure would be apprai sable because
the insurer agreed to pay something. But if the loss were caused by an above-
ground pipe, and theinsurer therefore denied any payment, the Third District would
hold that the cause of the damage to the structure must be litigated. Although the
issuein either situationisidentical, theinsured would be entitled to appraisal inthe
first case, but would be required to litigate the second based solely on afortuitous

circumstance that has no bearing on the real dispute.
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Bizarre results would also arise under the “Losses Not Insured” section of
the policy. R. 16-17. That section lists several non-covered perils, but provides
insurance for any “resulting loss’ to the dwelling from these perils. In this case,
State Farm declined to pay because of itsbelief that the damage was dueto the non-
covered perils of wear and tear (para. 1.g.) or settlement or cracking of the
foundation, walls, floors, roofs or ceilings (para. 1.1.), among other excluded
causes. If similar cracks appeared in the walls of the home of the Gonzalezes
neighbors, but in addition rainwater entered through the cracks and caused interior
damage, State Farmwould pay for repairing theinterior damageasa*“resultingloss’
even though it maintained that the cracks were caused by non-covered perils.
Again, based onthisfortuitouscircumstance, the Third District would hold that the
Gonzalezes neighbors are entitled to appraise the cause of the cracks while the
Gonzalezes would have to hire an attorney and litigate the identical issue in court.

Thedistinction between apprai sable and judicial issues based upon whether
theinsurer agreesto pay some part of the claim or not thusiscontrary tologic, case
law, and common sense.

E. Conclusion.

Nationwide is rightly decided because it analyzes whether an issue is

appraisable based upon the subject matter of theissuerather than the context of the
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claim. It properly delineates the “sphere of inquiry” of the appraisers as those
determinations that emanate from the facts of the loss, as opposed to issues
growing out of the contractual relationship between theparties. Opar and Gonzal ez
are wrong because they misconceive the term “coverage defense” to include any
reason cited by the insurer in denying that any payment is due on aclaim, without
consideration of the subject matter of the issue. This misconception leads these
courts to either ignore (as in Opar) or to avoid by strained interpretation (as in
Gonzalez) this Court’ s clear statement in Licea that the assessment of the amount
of aloss* necessarily includes’ adetermination by the appraisersasto “whether or
not the requirement for arepair or replacement was caused by a covered peril or a

cause not covered.”
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CONCLUSION
Petitioner, State Farm Fire and Casualty Company, requests that this court
guash the decision of the Third District in this case and remand this matter with

instructions to affirm the judgment of the trial court.

William S. Berk, Esq. HARDEMAN & SUAREZ, P.A.
ADORNO & ZEDER, P.A. Co-Counsdl for Petitioner

2601 S. Bayshore Drive Two Datran Center, Suite 1209
Suite 1600 9130 South Dadeland Boulevard
Miami, FL 33133 Miami, Florida 33156

(305) 858-5555 Tel: 305-670-2013

Fax: 305-670-2097

By:

Richard A. Warren
Fla. Bar No.: 336041

34



CERTIFICATE OF SERVICE
| HEREBY CERTIFY that atrue and correct copy of the foregoing was

served by U.S. Mail on March 30, 2001 to: Mariano R. Gonzalez, P.A., Attorney
for Respondents, 15600 N.W. 67" Avenue, Suite 308, Miami Lakes, FL 33014; and
to Linda Spaulding White, Conrad & Scherer, Co-counsel for Respondents, P.O.
Box 14723, Fort Lauderdale, Florida 33301.

HARDEMAN & SUAREZ, P.A.

Co-counsel for Petitioner

Two Datran Center, Suite 1209

9130 South Dadeland Boulevard

Miami, Florida 33156

Tel: 305-670-2013
Fax: 305-670-2097

By:

Richard A. Warren
Fla. Bar No.: 336041

CERTIFICATE OF COMPLIANCE

Theundersigned certifiesthat thisbrief complieswith thefont (Times New
Roman 14 point) and spacing requirements of Fla. R. App. P. 9.210(a)(2).

Richard A. Warren

35



