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SYMBOLSAND DESIGNATIONS OF THE PARTIES

Appellee, theFloridaPublic Service Commission, will bereferredtointhisbrief
as “the Commission.”

Appellee, SeminoleElectric Cooperative, Inc., will bereferredtoas” Seminole.”

Appellant, Lee County Electric Cooperative, Inc., will be referred to as
“LCEC.

Referencestotherecord onappeal aredesignated (V. R. ). References
to LCEC'sinitial brief are designated (Brief at ). Referencesto the appendix to
this brief are designated (APP-1).

The order on appeal in this case, the order that dismissed LCEC’ s complaint,
Order No. PSC-01-0217-FOF-EC, issued January 23, 2001, shall bereferred to asthe
“Final Order.” (APP-1)

All references to the Florida Statutes refer to Florida Statutes (2000), unless
otherwise noted.

There are regulatory terms and names that the industry commonly refersto by
acronyms. Whenthisisthetypical practice, thefollowing acronyms have been used:
FEECA  FloridaEnergy Efficiency and Conservation Act
FERC Federal Energy Regulatory Commission

FPC Federa Power Commission
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PURPA  Public Utility Regulatory Policies Act of 1978

REA Rural Electrification Act
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STATEMENT OF THE CASE AND FACTS

LCEC's statement of the case and facts is argumentative, and much of it is
irrelevant totheissuebeforethe court. The Commissionthereforeoffersthefollowing
statement of the case and facts.
The Parties

L CEC isanon-profit electric distribution cooperative organized under Chapter
425, FloridaStatutes. (V.| R. 8) It sellselectric power at retail toitsmember owners.
(V.1 R. 46) LCEC serves approximately 139,000 customers. (V.1 R. 8)

Seminoleisaso anon-profit electric cooperative organized under Chapter 425,
FloridaStatutes. (V.1 R. 46) However, itisdifferent from LCEC inthat it generates
and transmits power only at wholesale. (V.| R. 46) Seminole itself has no retall
customers. (V. l. R. 46) Instead, Seminole provides service to 10 distribution
cooperatives in Florida, who are members and owners of Seminole. (V.| R. 46)

Cooperatives are governed by a board of trustees, the members of which must
be membersof the cooperative. Section425.10(1), Fla. Stat. For example, Seminole
is governed by a 30-member board that consists of two voting members and one
aternate from each of its 10 member distribution cooperatives. (V.| R. 46) LCEC
Isamember-owner of Seminole, and as such sits on the board of Seminole. (V.| R.

46)



The Contract

On May 22, 1975, LCEC, like the other member-owners of Seminole, entered
into aWholesale Power Contract with Seminole. (V.1 R. 60) Prior to entering into
thisagreement, L CEC purchased its power from Florida Power and Light Company.
(V. Il R. 314-15) The negotiated contract between L CEC and Seminole, which has
a45-year term, has been amended over theyears. (V.| R. 66, 70, 71, 75, 78) The
contract specifies the procedure for determining the rate LCEC pays Seminole for
wholesale service. (V.| R. 63-64). This contract term isone of the provisions that
has been amended since the contract’ sinception. (V.| R. 72)

The current rate provision provides that the board of trustees will review
Seminol€’ srate schedule at least onceayear. (V.| R. 72) Under the expressterms
of the contract, LCEC agreed to be bound by the rate schedule established by the
board. (V.| R.72) Thecontract specifically providesthat theonly regulatory review
required is approval from the Administrator of the Rural Electrification Act (REA).
(V.1 R. 72

The Commission

Until 1974, the Commission had no jurisdiction whatsoever over cooperatives.

Inre: General investigation of fuel adjustment clauses of el ectric companies, Docket

No. 74680-Cl, Order No. 6899, issued September 10, 1975. Thischanged whenthe
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L egidature enacted the Grid Bill* which gavethe Commission limited jurisdiction over
cooperatives and municipals. 1d. The purpose behind this legislation was “to place
authority inthe Commission for the development of atotal energy network or gridfor
the State of Florida.” |d.

Oneof theprovisionsof the Grid Bill provided the Commissionwith jurisdiction
“[tloprescribearatestructurefor al electricutilities.” Section 366.04(2)(b), Fla. Stat.
Both LCEC and Seminole meet the definition of an “electric utility” under section
366.02(2), Florida Statutes. No cooperative, however, meets the definition of a
“public utility” in section 366.02(1), Florida Statutes, over which the Commission
exercises much broader jurisdiction. For example, the Commission has ratemaking

authority over public utilities, but not over cooperativesand municipals. Inre: General

investigation of fuel adjustment clauses of el ectric companies, Docket No. 74680-El,

Order No. 6899, issued September 10, 1975.

In exercising its jurisdiction over the rate structure of electric utilities, the
Commission has regulated only cooperative and municipal electric utilities that sell
power at retail to member-owners. (V. | R. 51-54) The Commission has never

regulated Seminole’ swholesale rate structure. (V.| R. 10, 54)

! The Gid Bill is codified at sections 366.04(2) and
366.05(7)-(8), Florida Statutes.



The Complaint

L CEC filed acomplaint with the Commission, inwhichit asked the Commission
to review arate schedule approved by the Seminole board on October 8, 1998. (V.
I R. 8) Inits complaint, LCEC argued that this rate schedule “creates a new rate
structure that replaces the existing demand charge with two separate charges. a
reduced demand charge based on monthly billing demand, and a new ‘ Production
Fixed Energy Charge’ whichisallocated to members based on their 3-year historical
energy usage.” (V.1 R.9)

Seminolefiledamotionto dismissL CEC' scomplaint, inwhichit argued that the
Commission was without jurisdiction to consider LCEC’s complaint. (V.| R. 46)
Thefirst time the Commission considered Seminole smotion, it failed on atwo-two
vote. (V.1 R.198) The Commission considered the motion again, at the request of
theparties. Thistime, the Commission dismissed Seminole’ scomplaint onatwo-one
vote. (V.| R.305) Themajority of the Commission found that the “L egislature did
not intend for our rate structure jurisdiction to extend to the wholesale rate schedule

atissueinthiscase.” (APP-1,p.9; V.|l R. 375)



STANDARD OF REVIEW
The Commission agrees with LCEC that the standard of review is de novo.

Execu-Tech Business Systems, Inc. v. New Oji Paper Company Ltd., 752 So. 2d 582,

584 (Fla. 2000)(* A trial court’ s ruling on amotion to dismiss based on a question of
law issubject to denovoreview.”) Nevertheless, asdiscussedinPart 1V of thisbrief,
the Commission’ sconstruction of the statuteit hasresponsibility for administeringis

entitled to great deference.



SUMMARY OF THE ARGUMENT

The Commission’s Final Order finding that it was without jurisdiction to hear
LCEC's complaint should be affirmed. Section 366.04(2)(b), Florida Statutes,
providesthe Commission with jurisdiction to prescribearate structurefor all electric
utilities. The Commission properly construed section 366.04(2)(b) as not extending
its jurisdiction to regulate a rate schedule attached to a wholesale power contract
negotiated between two self-regul ated bodies.

Section 366.04(2)(b) should not bereadinisolation. Thestatuteisnot plainand
unambiguous when viewed in the context of the Grid Bill and chapter 366. The
Commission’s main role is to protect the public from monopolistic abuses, and not
to overseeanegotiated contract between two self-regulated bodies. TheGridBill was
enacted to givethe Commission expanded authority over the planning, devel opment,
and coordination of electric facilities throughout the state. When the Legislature
enacted the Grid Bill, it was widely believed that the Administrator of the Rural
Electrification Act preempted any other governmental jurisdiction over thewholesale
rate structure of cooperatives. Thus, there wasno need for the Legislature to specify
that the Commission’ srate structurejurisdictionwasover retail electric utilitiesonly,

because to do so would have been superfluous.



In the 25 yearsthat the Commission has had jurisdiction over the rate structure
of electric utilities, the Commission has never regulated Seminole, who sells power
only at wholesale to its members. Instead, the Commission has asserted its rate
structure jurisdiction over only cooperativesthat sell at retail. During thistime, the
Legidature has never indicated that the Commission’s interpretation of section
366.04(2)(b) waswrong. Wheninterpreting the statute, thelong acquiescence by the
legidatureinaparticular constructionisentitled to great weight and that weight should
be accorded here.

It doesnot matter that the Commission’ sdecisionleavesaregulatory gap. There
Is no federal requirement that states regulate the wholesale rate structure of
cooperatives. Any dispute between LCEC and Seminole over the rate schedule
attached to their contract can be resolved by the courts.

The Commission’s construction of the statute it is charged with enforcing is
entitled to great deference. Courts should not depart from an agency’ sinterpretation
of astatuteunlessitisclearly erroneousor unauthorized. The Commission’ sdecision
that it will not interferewith the negotiated contract between two self-regul ated parties

should be affirmed.



ARGUMENT

l. THECOMMISSION'SINTERPRETATION OF THE STATUTE
ISLAWFUL AND SHOULD BE AFFIRMED.

Thecentral issueinthiscaseiswhether the Commission hasjurisdictionto hear
LCEC's complaint, in which LCEC seeks to have the Commission review the
wholesal erate schedule of Seminole, arural electric cooperativethat sellspower only
at wholesaleto itsmember-owners. Seminoledoesnot sell power toretail customers.

The caseturns on whether the Commission hasrate structure jurisdiction over
Seminole' s wholesale rate schedule under section 366.04(2)(b), Florida Statutes.
Pursuant to thisprovision, the L egislature provided the Commissionwith jurisdiction
“[tJoprescribearatestructurefor all electric utilities.” Section 366.04(2)(b), Fla. Stat.
It is undisputed that Seminoleis an electric utility as that term is defined in Section
366.02(2), Florida Statutes.? Contrary totheargumentsraised by L CEC, however, the
L egidature did not intend for the Commission to regulate Seminole swholesalerate

schedule.

2 Pursuant to section 366.02(2), Florida Statutes,
““electric utility’ means any nunicipal electric utility,
i nvestor-owned electric utility, or rural electric cooperative
whi ch owns, nmmintains, or operates an electric generation,
transm ssion, or distribution systemwthin the state.”
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LCEC argues that under the plain and unambiguous meaning of section
366.04(2)(b), the Commission must regulate Seminole's wholesale rate schedule.
LCECiswrong. Whenitisreadinthe proper historical context withtheGrid Bill and
theremainder of chapter 366, Florida Statutes, section 366.04(2)(b) doesnot plainly
and unambiguously provide the Commission with rate structure jurisdiction over
cooperativesthat sell wholesale power only, pursuant to contractswiththeir member-
OWners.

A. History of Electric Utility Regulation

Early inthelast century, the United States Supreme Court held that state control
over interstate wholesale power transactions imposed a direct burden on national
commerce, in violation of the Commerce Clause of the U.S. Constitution. Public

Utilities Commission of Rhodelsand v. Attleboro Steam & Electric Co., 273 U.S. 83

(1927). In response to that decision, Congress created the Federal Power
Commission (FPC), now the Federal Energy Regulatory Commission (FERC), to
regulate wholesale sales by investor-owned electric utilities. Charles G. Stalon and

Reinier H. J. H. Lock, State-Federal Relationsin the Economic Requlation of Enerqy,

7 YaeJ. on Reg. 427, 439 (Summer, 1990).
At about the sametime, Congressenacted the Rural Electrification Act (REA).
7 U.S.C.S. 8901, et seq. Cooperatives were created “to provide electricity to those

9



sparsely settled areaswhich theinvestor-owned utilitieshad not found it profitableto

service.” Sdt River Project Agricultura | mprovement and Power District v. Federal

Power Commission, 391 F.2d at 470, 473 (D.C. Cir. 1968). Cooperatives are

distinctly different frominvestor-owned el ectric utilities, who are solely motivated by
profit. Cooperatives are also organized differently than investor-owned electric
utilities:
[C]ooperatives are effectively self-regulating. They are completely
owned and controlled by their consumer-members, and only consumers
can become members. They are non-profit. Each member hasasingle
voteintheaffairsof the cooperative, and serviceisessentialy limited to
members. No officer receivesasalary for his services and officers and

directors are prohibited from engaging in any transactions with the
cooperative from which they can earn a profit.

The Commission began regulating theretail salesof investor-owned electric or
public utilitiesin 1951. Ch. 26545, Lawsof Fla. (1951). TheLegidature established
uniform statewideregul ation of electricinvestor-owned utilitiesbecauseregul ation over
the investor-owned electric utilities by loca governments was piecemea and

inconsistent. Richard C. Bellak and Martha Carter Brown, Drawing the Lines:

Statewide Territorial Boundaries for Public Utilitiesin Florida, 19 Fla. St. U.L. Rev.

407, 409 (Fall 1991). The Commission did not have any kind of jurisdiction over

cooperatives until the Legislature enacted the Grid Bill in 1974, codified at sections
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366.04(2) and 366.05(7)-(8), FloridaStatutes. Bellak and Brown at 414; Ch. 74-196,
Laws of Fla.

The primary purpose of the Grid Bill “wasto give the Commission expanded
authority over the planning, development, and coordination of electric facilities
throughout the state.” Bellak and Brown at 415. When the Legislature enacted the
Grid Bill, the focus was on “the energy problems of the State.” Id. at 414. It was
believed that acoordinated energy grid“would use energy moreefficiently and would
help control the dramatic rise in the cost of electricity.” 1d.

Atthetimethe L egidature gavethe Commission jurisdiction over cooperatives
for limited purposes, the FPC had determined lessthan 10 yearsearlier that it did not

have jurisdiction over the wholesale rates of cooperatives. Dairyland Power

Cooperative, 37 F.P.C. 12 (1967). The FPC reasoned that because of the
Administrator of the Rural Electrification Act’'s (REA’S) plenary authority over
cooperatives, Congress did not intend for the FPC to regulate this type of electric

utilitiesaswell. 1d. at 16. Seealso, Salt River Project, 391 F.2d 470 (Agreeing with

the FPC that it does not have jurisdiction over cooperatives).
Thus, at thetime that the Florida L egislature enacted the Grid Bill in 1974, the
presiding sentiment was that the administrator of the REA had preemptive federal

jurisdiction over cooperatives. ThelL egidaturedid not specify that the Commission’s

11



ratestructurejurisdiction over electric utilitiesapplied only toretail servicebecauseto

do so would have been superfluous. McNely v. Ocala Star-Banner Corp., 99 F.3d

1068, 1076 (11™ Cir. 1996), cert. denied, 520 U.S. 1228 (It isafamiliar cannon of
statutory construction that “ eval uation of congressional action must takeinto account
its contemporary legal context.”).

B. Thelegidature' suseof theterm rate structureleadsto ambiguity

Under the circumstances of thiscase, the meaning of section 366.04(2)(b) was
not at all clear. The Commission struggled with the application of its rate structure
jurisdiction to a negotiated contract between awholesale power cooperative and its
members. As noted by Commissioner Deason:

[T]o me, rate structure means the structure of the rates asthey relate to
different rate classes, and a classic example isresidential, commercial,
industrial, classifications of those types. And that rate structure
connotatesto mean offering by autility that saysthese arethetermsand
conditions that we will provide service to you, and if you meet these
terms and conditions, you will be provided the service on a
nondiscriminatory basis, and it doesn’t really apply to asituation where
you haveentitieswho havevoluntarily enteredinto anegotiated contract.

Andif thereare provisionswithin that contract which allow for therates
to change over time, | still don’t think that that meetsthe definition of a
rate structure as| think it's contemplated. And for that reason, | do not
think the Commission has jurisdiction to prescribe rate structure on a
whol esal e basiswhen that wasfromtheresult of acontractual negotiated
situation between the parties.

(V. 1l R. 362-63)
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Commissioner Deason was troubled because the rate schedule is part of a
negotiated contract between Seminole and its members. The contract specificaly
provides that all board members are entitled to vote on any rate schedule revisions,
and LCEC is duly represented on the board. Under these facts, it was difficult to
discern any discriminatory or unfair treatment of LCEC, the evil that Commission’s

jurisdiction over rate structure isdesigned to prevent. Cf. Action Group v. Deason,

615 So. 2d 683, 685 (Fla. 1993).

Because the Commission could not square Seminole’'s contract rate that had
been approved by the board with itsunderstanding of itsrate structure authority under
section 366.04(2)(b), the Commission determined that itsauthority did not reach that
far. The Commission found “that there are cogent reasons to believe that the
L egidaturedid not intend for our rate structurejurisdiction to extend to thewhol esale
rate schedule at issueinthiscase.” (APP-1,p. 9; V. Il R. 375)

C. Theresult of Commission jurisdiction

If the Commission wereto assert jurisdiction over the wholesale rate structure
of cooperatives, it would be asserting morejurisdiction over cooperativesthanit does
over el ectricinvestor-owned utilities. The Commissiondoesnot regulatethewholesale
rate structure of investor-owned utilities. Yet, if the Commission were to assert
jurisdiction as L CEC requests, the Commission would suddenly bein the business of

13



regul ating the whol esal e rate structure of municipal and cooperative electric utilities
who engage in wholesal e transactions with investor-owned utilities as well as other
municipals and cooperatives. When the Legidature enacted the Grid Bill, it isvery
doubtful that it intended to give the Commission morejurisdiction over cooperatives
or municipals than that reposed in the Commission over investor-owned electric
utilities.

Asserting jurisdiction over municipa and cooperative wholesale sales would
result inthe Commission usurping the authority of self-governing bodiesto negotiate
wholesale power contracts. The Commission decided against such aresult, because
it believed that “the Legislature did not intend our rate structure jurisdiction to apply
to wholesale rates set by the terms of a negotiated contract between rural electric

cooperatives” (APP-1, p. 10; V. Il R. 376)

D. Therulesof statutory construction dictate that the Commission’s
order should be affirmed

Inreachingitsconclusionthat it waswithout subject matter jurisdictionto hear
LCEC's complaint, the Commission acknowledged that its “powers and duties are

only those conferred expressly or impliedly by statute.” (APP-1, p.9; V.1l R. 375);

14



City of Cape Coral v. GAC Utilities, Inc., of Florida, 281 So. 2d 493, 496 (Fla. 1973).

TheCommission alsorelied onthetime-honored maxim of statutory construction that
“any reasonabl e doubt asto the existence of aparticular power compels[the agency]
to resolvethat doubt against the exercise of suchjurisdiction.” (APP-1,p. 9; R375);

City of Cape Coral, 281 So. 2d at 496. Inthiscase, the closeness of both votestaken

by the Commission when considering Seminol€ smotion to dismissreveal that there
was ambiguity and reasonabl e doubt surrounding the Commission’ sjurisdiction. The
Commission did as Florida law requires when there is reasonable doubt. The
Commission found that it lacked jurisdiction over Seminol€’ s rate structure.

An agency’ s contemporaneous interpretation of a statute which it is charged

with enforcing is entitled to great weight. PW Ventures, Inc. v. Nichols, 533 So. 2d

281, 283 (Fla. 1988). Courts should not depart from an agency’s interpretation of
such a statute unlessit is clearly erroneous or unauthorized. 1d. Inthiscase, it has
been over 25 years since the L egislature enacted the Grid Bill. During that time, the
Commission has never asserted jurisdiction over the wholesale rate structure of
cooperatives. Nor hasthe L egidatureinstructed the Commissionthat itsinterpretation
was wrong.

When section 366.04(2)(b) isread in context withthe Grid Bill and Chapter 366,

Florida Statutes, the Commission’ sinterpretation that it is without jurisdiction over

15



Seminoleisreasonableand lawful. Acostav. Richter, 671 So. 2d 149, 154 (Fla. 1996)

(“ Statutory phrases are not to be read inisolation, but rather within the context of the
entire section.”). LCEC has not shown that the Commission’s interpretation of
section 366.04(2)(b) iserroneous. The Commission’ sFinal Order dismissingLCEC's
complaint should be affirmed because it was based on a lawful construction of the
Statute.
[I. THE COMMISSION'S DECISION THAT IT 1S WITHOUT

JURISDICTION ISCONSISTENT WITH THE OVERALL PURPOSE

OF CHAPTER 366, AND ISNOT INCONSISTENT WITH THE GRID

BILL

LCEC argues that the exercise of Commission jurisdiction would be
inconsistent withthe Grid Bill. LCEC’ sargument disregardsboththe Commission’s
treatment of cooperative conservation efforts as well as the legidative purpose of
chapter 366. For the reasons discussed below, the Commission’ s determination that
itiswithout jurisdiction over thewholesal erate structure of Seminoleisconsistent with
the Grid Bill and chapter 366.

A. Commission actionstaken under the Grid Bill

After the Grid Bill was enacted, the Commission considered the issue of

whether it had ratemaking jurisdiction over cooperativesand municipal systemsbased

on section 366.04(2)(b). Inre: Genera investigation of fuel adjustment clauses of

16



electric companies, Docket No. 74680-ClI, Order No. 6899, issued September 10,

1975. The Commission concluded that it did not. The Commission found that the
Legidature had “made a marked distinction between jurisdiction over rates or
ratemaking, and the prescription of arate structure.” Under its contemporaneous
analysisof theGrid Bill, the Commission concluded that “ the main purpose of thelaw
isto place authority inthe Commission for the development of atotal energy network
or grid for the State of Florida.” 1d.

To implement its newly found statutory authority, the Commission initiated a
general investigation into the rate structures of municipal electric systems and

cooperatives. Inre: General Investigation asto rate structures for municipal electric

systems and rural electric cooperatives, Docket No. 770811-EU, Order No. 8027,

issued October 28, 1977. All municipal and cooperative utilitieswereorderedtofile
rate schedules for the Commission’s review. Id. Seminole did not file any rate
schedule with the Commission. Seminole argued that the Commission lacked
jurisdiction over the cooperative because it was engaged only in the generation and
transmission of electric energy. (V.| R. 81) Inaddition, Seminole argued that “[i]n
view of thefact Seminole sellsno energy at retail to consumers, rate structureswould
not beapplicabletoit.” (V. R.82) The Commission accepted Seminole sresponse,

and did not require Seminole to file rate schedules or participate in the investigation.

17



B. TheCommission’sconservation efforts

After the Legidature provided the Commission with jurisdiction over
cooperatives for limited purposes, Congress enacted the Public Utility Regulatory
Policies Act of 1978 (PURPA), which was one part of the National Energy Act. 16
U.S.C.S. 83601, et seq. The Commission opened several dockets to respond to

PURPA’srequirements. Inre: Consideration of PURPA Standardsin the following

dockets: Peak Load Pricing, Declining Block Rates, Cost of Service, Load

Management, Decision Making, Order No. 10179, 81 F.P.S.C. 8:24 (1981). In

meshing its PURPA responsibilities with its jurisdiction over cooperatives and
municipal s under section 366.04(2)(b), the Commission allowed the cooperativesto
perform their own consideration of the load management standard. In re

Consideration of PURPA Standards in the following dockets: Peak Load Pricing,

Declining Block Rates, Cost of Service, L oad M anagement, Decision Making, Order

No. 10437, 81 F.P.S.C. 12:18(1981). From the beginning, the Commission treated
the conservation efforts of cooperatives differently from those of investor-owned
utilities.

TheForidaLegidature also specifically addressed conservation requirements
inthe FloridaEnergy Efficiency and Conservation Act (FEECA), codified at sections
366.80-366.85 and 403.519, Florida Statutes. FEECA requires the Commission to
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adopt conservation goals, and providesthat the Commission “ shall requireeach utility
to develop plans and programs to meet the overall goals within its service area.”
Section 366.82(2) and (3), Fla. Stat. “Utility” is defined for FEECA purposes in
section 366.82(1), FloridaStatutes. TheLegidature specifically excluded small natural
gas, municipal, and cooperative retall utilities from the FEECA requirements, and
further broadened thisexception in 1996. Ch. 96-321, 881, Lawsof Fla. Becauseit
isnot aretail utility asrequired by Section 366.82(1), at notimewas Seminolerequired
to meet conservation goals. Moreover, since 1996 when the L egisl atureamended the
definition of aFEECA utility, no cooperativesare required by the Commission to meet
conservation goals.

Today, the only time the Commission looks at a cooperative' s conservation
measures is when a cooperative files a petition for a need determination. Section
403.519, Florida Statutes, requires the Commission to “expressly consider the
conservation measurestaken by or reasonably avail ableto the applicant or itsmembers
which might mitigate the need for the proposed plant . . . .” Thus, asnoted by L CEC,

the Commission last considered Seminol € sconservation effortsinnre: Petitionfor

determination of need for the Osprey Energy Center in Polk County by Seminole

Electric Cooperative and Calpine Construction Finance Company, L.P., Order No.

PSC-01-0421-FOF-EC, 01 F.P.S.C. 2:443. At that time, the Commission found that
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“Seminol € sratestructureisproperly designedto provideincentivestolower on-peak
demand.” 1d. at 448.

As shown above, the Commission has always imposed less stringent
conservation standards over cooperatives than it does over investor-owned utilities.
The Legislature endorsed this minimalist approach when it exempted cooperatives
from the FEECA conservation requirements. LCEC has not shown that the
Commission’s Final Order is inconsistent with the Commission’s conservation
authority as established inthe Grid Bill. The Commission’sdecision that it does not
have]urisdiction over Seminoleisconsistent with the Commission and Legislature's
past treatment of conservation efforts by cooperatives.

C. The Commission’s decision is consistent with the underlying
purpose behind Chapter 366

In City of St. Petersburg v. Carter, 39 So. 2d 804 (Fla. 1949), the Commission

had attempted to assert jurisdiction over street cars owned by the City of St
Petersburg. This court reversed the Commission’s decision, in part, based on the
Commission’ sdesignated roleto protect the publicfrom monopolies. Inaddition, the
Court reasoned:
It is unnecessary to exercise regulatory power in connection with a
municipality which might own and operate any utility. The people

themselvesownamunicipal utility andit functionsfor their benefit. They
should havetheright throughtheir constituted officialsto maketheir own
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regulations. Thequestion naturally arises, Supposeamunicipality makes
rates and charges which are unjust and unreasonable, should not then
there be some method whereby a citizen might have redress for the
wrong? The answer to thisquestionistwo-fold. Inthefirst instance, it
is not to be presumed that such situation will be brought about by the
officialscharged with theresponsibility and duty of operating thecity and
itsutilitiesto the best interests of its citizens; and secondly, anyone who
may be aggrieved can resort to the courts. Thereisno occasion to give
one statutory creature, such as the Florid Railroad and Public Utilities
Commission, jurisdiction over theactivitiesof another statutory creature,
towit: aduly chartered municipality, which isadistinct governmental
unit, unless the law unmistakably so provides.

Id. at 806. For these same reasons, the Commission properly did not usurp
jurisdiction over the self-regulated rate schedule approved by Seminol€e' s board.

Contrary to LCEC’ sarguments, thereasoningin City of St. Petersburgisstill pertinent

today.

1. THE COMMISSION'S DECISION DOES NOT LEAVE AN
UNINTENDED REGULATORY GAP.

L CEC arguesthat the Commission’ sdecision leavesaregulatory gap that must
befilled. (Brief at 23). L CEC hasnot shown that the gap wasunintended. Moreover,
any gap left isnot nearly as large as LCEC would have the court believe.

A. TheREA Administrator regulates cooperatives

As has been recognized by the FPC (now known as FERC), the administrator
of the REA exercisesregulatory control over cooperatives. When the FPC determined
that it did not have jurisdiction over cooperatives, one of the overriding reasons was
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because of the REA Administrator’ sauthority over these self-governing entities. As
the FPC said:

Under the Rural Electrification Act, the Administrator has virtually
absolute discretion and exercises extensive and rigid supervision and
control over its cooperative borrowers. The cooperative' s books and
records must be kept in accordance with the REA Uniform System of
Accounts. Appointments of its manager, counsel, and other key
personnel are subject to approval by REA. It cannot merge or
consolidate, or sell or encumber any of its property without REA
approval. The government’s mortgage lien attaches to each of its
extensions, and it cannot build extensions except with additional REA
financing, or with REA approval of other financing. Thus, it cannot
grow without REA approval. All of itscontracts, including thosefor the
purchase and sale of electric energy, must be approved by REA, and by
this means REA controls the rates the cooperative pays and the rates it
charges. Moreover, theneed toreturnto REA for additional loansasthe
cooperative grows providesanother mechanismwhereby REA exercises
control.

Dairyland Power Cooperative, 37 F.P.C. at 13-14. The FPC found that the Federal

legidative history revealed that “[t]he REA constitutesagrant of plenary authority to
the Administrator to make policy for, and to exercise regulatory authority over, the
cooperatives established by thenew Act.” 1d. at 16. In 1967, whenthe FPC formally
declared it had no jurisdiction over cooperatives, the FPC found that “ Congress has
expressly authorized the Administrator to exercisevirtually unlimited and continuing
regulatory authority over the operationsof cooperativeborrowers, which authority has

been fully exercised for over thirty years.” Id. at 33.
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TheUnited States Court of Appealsfor theDistrict of Columbiaalsofound that
the REA exercises “extensive supervision over the planning, construction and

operation of thefacilitiesit finances.” Salt River Project, 391 F.2d at 473. Moreover,

that court found that, in many respects, the REA’s regulation and supervision of
cooperatives was “far more comprehensive than [that] which the Federal Power
Commission exercises over investor-owned utilities. ...” 1d.3

B. Federal Law does not require the Commission to regulate
cooper atives

Whileitistruethe United States Supreme Court determined that “[n]othingin
the Rural Electrification Act expressly preempts state rate regulation of power

cooperatives financed by the REA” in Arkansas Electric Cooperative Corp. V.

Arkansas Public Service Commission, 461 U.S. 375, 385 (1983), the court was

addressing astate’ sassertion of jurisdiction wherethe state’' s L egislature had clearly
provided the regulatory commission authority over the cooperative’ swholesalerate
structure. That is not the case here. As discussed in Part | above, the Florida

Legidature did not intend for the Commission to regulate the wholesale rates of

8 As a result of the 1994 reorgani zation of the U S
Departnent of Agriculture, the Rural Utilities Service was
assigned responsibility for electric |oan progranms fornerly
performed by the REA. The Secretary of the Departnent of
Agriculture now perfornms the functions previously perfornmed by
the Adm nistrator of the REA
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cooperatives. Nothingin ArkansasElectric compel sastateregul atory commissionto

assert jurisdiction over the wholesalerate structure of cooperativeswherethereisno
organic authority to do so from the state. The statesthat do not regul ate cooperatives

may continue their inaction under Arkansas Electric. Stalonand Lock, 7 YaleJ. on

Reg. at n. 39 (There are states were no state regulation over cooperatives exists).
LCEC is not without recourse if it has a complaint with the rate structure set
under the negotiated terms of itswholesale contract with Seminole. LCEC may take
its complaint to circuit court, as the Commission acknowledged in its final order
dismissingthecomplaint. (APP-1, p. 10; R 376) Floridacourtsarecapableof dealing

with utility rate issues. Cf., Rosalind Holding Company v. The Orlando Utilities

Commission, 402 So. 2d 1209 (Fla. 5" DCA 1981). If thetrial court has a question
that requiresthe special expertise of the Commission, it may refer the question to the

Commission for afinding. See, Inre: The primary jurisdiction referral from the

Circuit Court of the Sixth Judicia Circuit, PinellasCounty, Florida, in Circuit Civil No.

87-14199-7, Order No. 21280, 89 F.P.S.C. 5:394 (1989).

V. THE COMMISSION'S STATUTORY INTERPRETATION THAT IT
DOESNOT HAVEJURISDICTIONOVERTHEWHOLESALERATE
STRUCTURE OF COOPERATIVES IS ENTITLED TO GREAT
DEFERENCE
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LCEC argues that any discussion concerning the Commission’s inaction
regarding the regulation of wholesale rate structuresisirrelevant. (Brief at 27) The
Commission acknowledgesthat itsjurisdictional powersdo not atrophy from nonuse.
If thisCourt findsthat section 366.04(2)(b) providesthe Commissionwithjurisdiction
over thewholesal erate structure of cooperatives, the Commission must hear LCEC's
complaint. Nonetheless, contrary to LCEC's arguments, the Commission’s
contemporaneous construction of section 366.04(2)(b) is entitled to great deference

andisrelevant here. Bell South Telecommunications, Inc. v. Johnson, 708 So. 2d 594,

596 (Fla. 1998)(“[A]n agency’s interpretation of a statute that it is charged with
enforcingisentitled to great deference and will be approved by this Court unlessitis
clearly erroneous.”).

Moreover, the Legidature s acquiescence in the Commission’ sinterpretation
demonstrates its endorsement of the Commission’s long standing practice of not
exercisingjurisdiction over thewhol esal erate structures of cooperatives. Johnson v.
State, 91 So. 2d 185, 190 (Fla. 1956) (“Long acquiescence by the legislature in a
particular constructionisentitledto great weight ininterpreting the statute.”). For the
last twenty five years, the Commission has consistently interpreted section

366.04(2)(b) to mean that the Commission iswithout jurisdiction over thewholesale
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rate structure of cooperatives. During thistime, the Legislature has never amended
chapter 366 to reflect that the Commission’ s interpretation was incorrect.

This case is remarkably similar to City of St. Petersburg, in which this Court

reversed the Commission’s order that declared jurisdiction over rail cars in St.
Petersburg. In that case, this Court found it instructive that

the record before us does not show that any application for a certificate
of public necessity and convenience was ever filed or required, by the
Florida Railroad and Public Utilities Commission, to be filed. The
transportation system of the City of St. Petersburg has been operated by
said city for aperiod of thirty years. During all theseyearsmany changes
have been madeinrates, schedulesand routes, all without applicationfor
approval by the FloridaRailroad and Public UtilitiesCommission or any
suggestion that such changes should have been so approved.

City of St. Petersburg, 39 So. 2d at 806.

Similarly, sinceits existence, Seminole has sold power to its member-owners
without Commission regulation. Seminole hasnever filed any rate schedulewith the
Commissionfor itsapproval. Theonly regulatory body that hasapproved Seminole's
rate structure is the Administrator of the REA. Just because LCEC has recently
decided itsinterpretation of section 366.04(2)(b) isdifferent from the Commission’s
doesnot mean that the Commissionisnow required tofollow LCEC’ sreading. State

Department of Heath and Rehabilitative Servicesv. Framat Realty, Inc., 407 So. 2d

238, 242 (Fla. 13 DCA 1981)(“Permissible interpretations of a statute [by an agency
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charged withitsenforcement] must and will be sustained, though other interpretations
arepossibleand may even seem preferableaccordingtosomeviews.”). LCECwould
havethis Court endorse Commissioninterferencewith anegotiated contract between
two self-regulated parties. The Commission, however, does not havejurisdiction to

ater this contractual relationship. United Telephone Company of Floridav. Public

Service Commission, 496 So. 2d 116, 119 (Fla. 1986).

L CEC hasnot shown that the Commission’ slong held interpretation of section
366.04(2)(b) is erroneous. The Commission’s Final Order dismissing LCEC's

complaint for lack of subject matter jurisdiction should be affirmed.

27



CONCLUSION
L CEC has not met its burden of overcoming the presumption of correctness

that attaches to Commission orders. City of Tallahassee v. Mann, 411 So. 2d 162

(Fla. 1981). The Commission’s order should be affirmed.
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