I N THE SUPREME COURT OF FLORI DA

JAMES TERRY,

Petiti oner,

STATE OF FLORI DA,

Respondent .

CASE NO. SCO01-383

ON DI SCRETI ONARY REVI EW

FROM THE DI STRI CT COURT OF APPEAL,

FI FTH DI STRI CT

PETI TIONER S REPLY BRI EF ON THE MERI TS

JAMES B. G BSON
PUBLI C DEFENDER
SEVENTH JUDI Cl AL CIRCU T

NANCY RYAN

ASSI STANT PUBLI C DEFENDER

Fl ori da Bar Number 765910
112 Orange Avenue, Suite A
Dayt ona Beach, Florida 32114
Phone: 904/ 252- 3367

COUNSEL FOR PETI Tl ONER



TABLE OF CONTENTS

SUMVARY OF ARGUMENT

ARGUMENT

IN REPLY: THE TRI AL COURT DI D NOT | MPOSE
AN ENHANCED SENTENCE | NI TI ALLY, AND ERRED
BY | MPOSI NG ONE FOR THE FI RST TI ME AFTER
VI OLATI ON OF PROBATION. THE FI FTH DI STRI CT
COURT M SAPPLI ED THI S COURT’ S PRECEDENT,
AND THI S COURT SHOULD REVERSE | TS DECI SI ON
AND ADOPT THE REASONI NG OF THE SECOND AND
FOURTH DI STRI CT COURTS OF APPEAL.

CONCLUSI ON
CERTI FI CATES OF SERVI CE & COVPLI ANCE



TABLE OF CI TATI ONS

Dunham v. State,
686 So. 2d 1356 (Fla. 1997)

Louis v. State,
758 So. 2d 744 (Fla. 3" DCA 2000)

Rodri guez v. State,
766 So. 2d 1147 (Fla. 379 DCA 2000)

VWl ker v. State,
682 So. 2d 555 (Fla. 1996)

Yashus v. State,
745 So. 2d 504 (Fla. 2d DCA 1999)

2,3



SUMVARY OF ARGUNVENT

The argunent now nade was preserved for appeal, and this
court has jurisdiction of this case based on expressly con-
flicting majority opinions fromtwo District Courts.

The plea agreenent in this case |eft the decisions
whet her to inpose habitual -of fender punishnment, and whether to
i npose probation, in the judge's hands; the parties’ only
agreenent was to a prison termno |onger than the term of
years established by the m dpoint of the sentencing guidelines
range. The cases relied on by the State, which involve
agreenents to habitual offender sentences, do not control this

case.



ARGUVENT
IN REPLY: THE TRI AL COURT DI D NOT | MPCSE
AN ENHANCED SENTENCE | NI TI ALLY, AND
ERRED BY | MPCSI NG ONE FOR THE FI RST
TI ME AFTER VI OLATI ON OF PROBATI ON. THE
FI FTH DI STRI CT COURT M SAPPLIED THI S
COURT’ S PRECEDENT, AND THI S COURT SHOULD
REVERSE | TS DECI SI ON AND ADOPT THE
REASONI NG OF THE SECOND AND FOURTH
DI STRI CT COURTS OF APPEAL.

The State argues that this court should di spose of this
case on the ground that no objection was nade at resentencing
after the trial court found Petitioner had violated his
probation. This is sinply untrue. Wile at the cited record
page (R 37; see State’'s brief at 7) no objection appears,
nmonments earlier in the resentencing hearing counsel
articul ated the precise argunent that has been nade on
Petitioner’s behalf in the District Court and this court. (R
15-17) No notion was filed after sentencing pursuant to Rule
3.800(b) on the habitualization issue because it was al ready
preserved by argunent at the sentencing hearing.

The State al so suggests that this court should dismss
this case as inprovidently granted since there is no conflict

jurisdiction based on the four corners of the mgjority

opinions issued in this case and in Yashus v. State, 745 So.

2d 504 (Fla. 2d DCA 1999). (State’s brief at 12-13) The

opinions do conflict; the majority opinion in Yashus does



refer to an agreenent reached between the parties at the
original sentencing proceeding. 745 So. 2d at 505.

On the merits, the petitioner in this case agreed to a
prison term capped at the m dpoint of the range established by
t he sentencing gui delines. The decisions whether to inpose
that termunder the habitual offender statute, and whether to
add probation to the agreed-on prison term were left in the
trial judge’'s hands. M. Terry was appropriately adnmoni shed by
the judge that he could be sentenced as a habitual offender if
he violated his probation, but he did not agree in exchange

for sone benefit to be sentenced as one. Dunhamyv. State, 686

So. 2d 1356 (Fla. 1997), Walker v. State, 682 So. 2d 555 (Fl a.

1996), and Rodriguez v. State, 766 So. 2d 1147 (Fla. 3" DCA

2000), relied on by the State, should be distinguished from
this case for that reason. A guidelines sentence nust be

i nposed on remand. Yashus; accord Louis v. State, 758 So. 2d

744 (Fla. 3'¢ DCA 2000).



CONCLUSI ON

The petitioner requests this court to reverse the
deci sion and quash the opinion issued by the Fifth District
Court in this case, to adopt in its place the decision and

opinion issued by the District Court in Yashus, supra, and to

remand for inposition of a guidelines sentence.
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