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STATEMENT OF THE CASE AND FACTS

Thestatement of factsinBCBSF st initial brief containsasignificant omission.
Initsstatement, BCBSF quotesinfull theintoxication exclusion upon which BCBSF
relied to deny coverageto Ms. Steck for medical expenses arising from her accident.
This exclusion provides:

This contract does not provide benefits for: . . . a condition resulting

from you being drunk or under theinfluence of any narcotic unlesstaken

on the advice of aphysician; . . .

BCBSF's brief then states that the Conversion Option |11 health insurance policy
under which Ms. Steck was insured (the “BCBSF Policy”) defines the word
“condition” used in thisexclusion to include “any covered disease, illness, allment,
injury or bodily malfunction of an insured” (1B, at p. 4).

BCBSF s brief, however, neglects to mention the uncontroverted affidavit of

Barbara Steck, Angela Steck’ s mother and the person who purchased and paid the

! Respondent, AngelaSteck, will employ thesamereferencestothe partiesused
in Petitioner'sinitial brief, referring to herself as® Angela Steck” or “Ms. Steck,” and
to Petitioner, Blue Cross and Blue Shield of Florida, Inc., as“BCBSF.” References
to the appendix submitted with BCBSF's initia brief will be referred to by the
designation “App.,” followed by the tab number of the reference. References to
BCBSF sinitia brief inthis Court will be referred to by the prefix “I1B” followed by
the page number of thereference; referencesto BCBSF s Second Districtinitial brief
will be referred to by the prefix “DCAIB,” followed by the page number of the
reference.



premiumsunder the BCBSF Policy, which unequivocally statesthat the Steck’ swere
never furnished acopy of the BCBSF Policy (App., Tab 10). All the Stecks received
was a hine-page policy summary, titled “ Introducing Conversion Option I11,” acopy
of which is attached to the affidavit. 1d. While this policy summary contains
BCBSF sintoxication exclusion, it containsno definition of theterm“ condition,” nor
even any indicationthat thistermisdefinedintheBCBSF Policy. Thisomissionfrom
BCBSF sstatement of factsissignificant because, under Floridalaw, aninsurer may
not rely on an undisclosed policy provision it has not provided to the insured.

The balance of BCBSF' s statement of factsis primarily devoted to reciting in
detail the facts supporting BCBSF' s position on matterswhich arenot at issueinthis
appeal. For example, whether Ms. Steck’s accident was caused by her 20/400
uncorrected vision and Moebius syndrome, or by her intoxication, presents a jury
guestion. However, for purposes of this appeal from a summary judgment, it is
presumed that intoxication caused theinjury, and BCBSF sdetailed recitation of the

facts on which it bases its position on causation is superfluous.



SUMMARY OF ARGUMENT

The Second District below held that Angela Steck’s coverage for substantial
medical expensesincurred as aresult of an automobile/pedestrian accident was not
barred by BCBSF s intoxication exclusion based on the authority of two on-point
decisions of this Court, the Mason cases. The Mason cases involved facts which
BCBSF concedes are the same; one of them al so construed an intoxication exclusion
functionally identical to BCBSF's.

BCBSF advances a host of argumentsin an attempt to undermine this plainly
controlling law. For example, BCBSF asserts that the Mason cases have been
superceded by the enactment of astatute expressly authorizingintoxication exclusions
in certain Floridainsurance policies. Thiscontentionismisplaced. The Mason cases
presumed the validity of such exclusions, and refused to apply the exclusions before
them only because the insurer had failed to show the losswas within the scope of the
exclusion.

BCBSF aso incorrectly argues that the Mason holding is inconsistent with
subsequent Florida case law interpreting intoxication exclusions. The cases BCBSF
citesinvolve exclusions which follow the Mason holdings and incorporate language
to extend their exclusions to include injuries indirectly related to intoxication.
BCBSF s exclusion does not incorporate such language, and BCBSF is in effect

3



asking this Court to rewriteits policy after the fact to add language it could have but
did not include.

BCBSF also argues that the second Mason decision represents "bad law" and
should be reversed. This argument has no merit. The Mason Il decision correctly
applied fundamental principlesof insurancelaw that remaininforcetoday, and there
IS no inconsistency between the two Mason decisions.

BCBSF's claim that the Mason Il decision renders meaningless an entirely
different exclusion, the "illegal occupation” exclusion, is aso incorrect. BCBSF's
argument fails to appreciate the different focus of the intoxication and “illegal
occupation” exclusions. Infact, theinterpretation of theintoxication exclusionwhich
BCBSFrequestswould inappropriately broaden other similarly-worded exclusionsin
its policy.

BCBSF's claim that public policy considerations support its position is also
misplaced. Its arguments do not address how such an exclusion should be
interpreted, only whether the exclusion should be alowed. However, severa
significant policy considerations, including thosearti cul ated in aspecia occurrenceto
the Second District opinions, demonstrate that placing intoxication exclusions in

standard health policies "would create more problems than it would solve."



Non-Floridaauthority also does not support BCBSF's position. Whilesuch an
analysis is unnecessary since this Court and numerous other Florida courts have
spoken directly to the issue, only one of the foreign decisions cited by BCBSF even
supportsits position, while several adopt positions that have already been expressly
rejected by the Florida courts.

Finally, the BCBSF exclusion doesnot bar coveragefor AngelaSteck’ smedical
expenses for a totally independent reason. The BCBSF Policy containing an
expansivedefinition of theword“ condition” was never furnished to the Steck’ s, who
received only a policy summary containing no definition of that word or even an
indication that “condition” was defined. Under Floridalaw, an insurer may not rely
onapolicy provision not included inthe policy materialsprovided toitsinsured. The
undefined word “ condition” initsordinary meaning and common usage doesnot refer
to physical injuries caused by external trauma, such as Angela Steck’ sinjuries, but
instead to illnesses or ailments. Thus, Ms. Steck would still be entitled to coverage

from BCBSF even if the Mason decisions did not exist or were reversed.



ARGUMENT

l. THE BCBSF INTOXICATION EXCLUSION DOES
NOT EXCLUDE COVERAGE FOR ANGELA STECK’S
INJURIESUNDER CONTROLLING FLORIDA LAW.

A. Interpretation Of The BCBSF Intoxication Exclusion
Is Directly Controlled By This Court’s On-Point
Mason Decisions.

The principal thrust of BCBSF’ sbrief isto attempt to convert this appeal? into
somethingitisnot. Thisappeal isnot about whether intoxication exclusionsin health
insurancepoliciesarepermissiblein Florida, although thisCourt may initsdiscretion
decideto address that issue.®* Rather, the threshold issue presented by this appeal is
whether BCBSF sparticular intoxication exclusion, aswritten, issufficiently specific

to excludemedical expensesassociated with accidental injuriescaused by itsinsured’s

intoxication.

2 This appeal is from a summary judgment in Ms. Steck’s favor; the
standard of review isde novo. See Major League Baseball v. Morsani, 790 So. 2d
1071, 1974 (Fla. 2001).

3 JudgeAltenbernd of the Second District, inaspecia concurring opinion
to the decision below, sharply criticized the inclusion of intoxication exclusionsin
standard health insurance policies on public policy grounds. Blue Cross & Blue
Shield of Florida, Inc. v. Seck, 778 So. 2d 374, 377-378 (Fla. 2d DCA 2001)
(“Steck™). Public policy issues are discussed under Points 11B and 11, infra.
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BCBSF s lack of focus may be due to the fact that, as the Second District
expressly found, and BCBSF's brief essentially acknowledges, the answer to this
guestion is clearly determined by this Court’s prior decisions in Mason v. Life &
Casualty Ins. Co. of Tennessee, 41 So. 2d 153 (Fla. 1949) (“Mason ), and Mason
v. Life & Casualty Ins. Co. of Tennessee, 41 So. 2d 155 (Fla. 1949) (“Mason 11”)
(Mason | and Mason |1 are collectively referred to as“Mason”).

The Mason decisions have been cited in several Florida appellate opinions
Interpreting intoxication exclusions. These subsequent opinionsdemonstratethat most
Floridainsurers have taken note of the Mason holdings regarding the type of policy
language which must beincluded in order to makeintoxication exclusionsapplicable
to accidental injuries, and have drafted their exclusions to meet the Mason
requirements. However, BCBSF did not, instead issuing a policy to Ms. Steck with
an intoxication exclusion functionally identical to the exclusion this Court held to be
insufficient to exclude accidental injuriesin Mason 1l. BCBSF is now asking this
Courttorewriteitspolicy after thefact to convert itsintoxication exclusioninto, inthe
words of the Second District, “thetype of exclusion Blue Cross clearly thought it had
provided but did not.” Seck, supra, 374 So. 2d at 376-377.

The Mason cases, just as the present case, involved the issue of whether

insurance coveragewasavailablefor injuriesincurred when theinsured was struck by
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avehiclewhileapedestrian, allegedly because of theinsured’ sintoxication. InMason,
the intoxicated insured was riding in a taxicab toward Pensacola, Florida, when she
ordered the driver to stop and let her out of the cab on a dark, deserted stretch of
road. Whilewalking onthe paved portion of theroadway inthisinebriated condition,
theinsured was hit by atruck and killed. Here, Angela Steck was seriously injured
while she was attempting to cross the street and was struck by an automobile, also
alegedly dueto her intoxication. BCBSF' s brief concedes that the facts of Mason |
and Mason |1 areindistinguishablefromthose of thiscase, noting that “the underlying
facts of the two cases are the same” (1B, at p. 13).

Mason | and Mason || involved twoinsurance policies, each of which contained
an intoxication exclusion. The policy in Mason | stated: “This accidental death
benefit does not cover . . . death resulting directly from the use of intoxicating
liquors....” Mason |, supra, 41 So. 2d at 154. This Court found the exclusion
inapplicable, holding that it plainly excluded only the effects of intoxicating liquors
upon the system of an insured, and did not extend to injuries caused by acts
committed by the insured by reason of being intoxicated. Specifically, the Mason |
opinion stated:

Thisprovisionof thepolicy isplain, ssmpleand unambiguousand

plainly refers to the effect of the use of intoxicating liquors upon the
system of an assured as distinguished from acts committed by him by

8



reason of hisbeing under theinfluenceof, or hismind being affected by,
intoxicants.

To bring a cause of death within such an exception clause of a
policy, the burdenisontheinsurer to show that the use of intoxicants by

the insured was voluntary and that it was the direct cause of death.

Mason I, supra, 41 So. 2d at 155 (citations omitted).

The exclusion involved in Mason Il was somewhat differently worded,
principaly in that it omitted the word “directly.” This exclusion provided: “This
policy does not cover . . . loss or injury resulting from the use of intoxicating
liquors....” Masonll, 41 So. 2d at 155. This Court held that the difference in
language did not serve to make the exclusion in Mason |1 applicable to accidenta
injuries, stating:

We see no valid distinction between the facts of this case and the
companion case referred to above. In our view, the judgment in this

case, as was the judgment in the companion case, must be reversed

because of the failure of the insurance company to show that the death

of the insured was within the exception clause of the policy.

Mason |1, supra, 41 So. 2d at 155-156.

Mason | and Mason Il recognizethat there aretwo typesof injurieswhich may

result from aperson’ sintoxication, direct injury to biological systemsof theinsured,

such as acute acohol poisoning or liver damage, and indirect injuries, such as

accidental injuries due to the actions of the insured while under the influence of



alcohol. Mason | holds that a policy exclusion which states it excludes the direct
effectsof intoxication doesnot also excludeindirect injuries. Mason 1, applying the
well-settled principle that an insurance policy’s provisions, and particularly its
exclusions, are construed strictly and narrowly against the insurer, ssimply adds the
holding that an exclusion whichfailsto statethat it coversboth the direct and indirect
effectsof intoxication must be narrowly construed asbeing limited to thedirect effects
of intoxication. See, e.g., Auto-Ownersins. Co. v. Anderson, 756 So. 2d 29, 34 (Fla.
2000) (* Anderson”) (“exclusionary clauses are construed even more strictly against
theinsurer than coverage clauses’). Mason Il's holding isdirectly applicable to the
functionally identical exclusion found in the BCBSF Policy.
B. The Authority Of The Mason Decisons Was Not

Under mined By The 1953 Enactment Of The Statutory
Predecessor to 8627.629, Fla. Stat. (2000).

Asitsinitia effort to discredit the on-point Mason decisions, BCBSF' s brief
attemptsto dividethe Floridacase law interpreting intoxication exclusionsinto “ pre-
1953 law” (i.e., the Mason cases) and “ cases decided after 1953” (IB, at pp. 13, 16).
Thebasisfor this purported line of demarcation isthe 1953 enactment by the Florida

legislatureof astatute expressly authorizing intoxication exclusionsin certain Florida
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insurance policies. The current version of that statute is codified at 8627.629, Fla.
Sat. (2000).

BCBSF' s suggestion that the Mason decisions are somehow undermined by
8627.629, Fla. Stat. (2000), and its predecessor statutes is misplaced. As these
statutes plainly state, they ssmply authorize an insurer to include an intoxication
exclusion in certain insurance policiesissued in Florida; the statute does not purport
to address the manner in which an intoxication exclusion should be interpreted.
Moreover, while theMason decisions pre-dated the enactment of these statutes, both
Mason | and Mason Il presumed that intoxication exclusions were valid and
permissible policy provisions. These decisions refused to apply the particular
exclusionsbeforethem only “ because of thefailure of theinsurance company to show
that the death of the insured was within the exception clause of the policy.” Mason

Il, supra, 41 So. 2d at 155-156.
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C. The Mason Decisions Were Not “Reversed By
Implication” By Harris v. Carolina Life
Insurance Co., And Are Consistent With
Subsequent Florida Authority.

The centerpiece of BCBSF's effort to undermine the Mason decisions,
however, isitsattempt to characterize these decisions, and particularly that in Mason
I1, as aberrational holdings inconsistent with the substantial body of later Florida
authority involving intoxication exclusions. BCBSF even goes so far asto assert that
Mason |l was “reversed by implication” by this Court’s decision in Harris v.
Carolina Life Ins. Co., 233 So. 2d 833 (Fla. 1970) (“Harris’) (IB, at p. 12).

BCBSF is incorrect. The subsequent Florida decisions which BCBSF has
attempted to characterize asinconsi stent with theMason decisionsinvolved policies
which had incorporated |anguageinto their intoxication exclusionsextending themto
both the direct and indirect effects of alcohol abuse. Thus, far from demonstrating
that the Mason decisions are a dead |etter, these cases show that the Mason cases
have provided aroad map for extending intoxication exclusionsto accidental injuries
which insurers other than BCBSF have had no trouble following.

For example, theHarrisdecision, which BCBSF claimsreversed theMason |
decision “by implication,” actually involves an example of an adequately-worded

intoxication exclusion. In fact, the Second District specifically characterized the
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Harrisexclusionas*® anexcellent exampleof thetype of exclusion Blue Crossthought
it had provided but did not.” Seck, supra, 778 So. 2d at 376-377.

In Harris, the intoxicated insured had been killed in a collision involving a
vehicleinwhich hewasriding asapassenger. All partiesagreed there wasno causal
connection between the insured’ s intoxication and his death. Nonetheless, the trial
court granted, and the district court of appeal affirmed, asummary judgment infavor
of the insurer based on the following exclusion in the insured’s policy:

Death * * * resulting directly or indirectly, wholly or partially from
any of the following causes are risks not assumed under this policy:

* * %

* * %

Bodily injury while under the influence of alcohol or drug * * *.
233 So. 2d at 833-834 (emphasis added).

ThisCourt reversed thedistrict court of appeal. 1t concluded that even apolicy
which explicitly excludes both the direct and indirect effects of intoxication, and
purports to exclude any injury sustained while the insured is in an intoxicated state
regardless of its cause, must be interpreted as requiring at least a causal relationship
between the injury or death and the intoxication for the exclusion to be enforceable.
In short, Harrisheld that, no matter how broadly an intoxication exclusionisworded,
it may not eliminate the minimum requirement of a causal relationship between the
intoxication and the injury.

13



In reaching its holding, this Court had the occasion to discuss its Mason |
decision at length. After quoting the exclusionary language involved, recounting the
factsof the casein detail, and summarizing the court’ sholding, this Court concluded
that thedistrict court of appeal decisionunder review in Harrisconflicted withMason
I, which accurately represented the law of Florida. Specifically, Harris held:

While the factsin the Mason case would probably be sufficient to show

death indirectly related to intoxication under the provisionsof the policy

intheinstant case, thefactsintheinstant caseclearly donot. Despitethe

difference in language in the policy provision, the cases do conflict.
233 So. 2d at 834.

Thus, far fromoverruling Mason, by implication or otherwise, Harrisexpressly
reaffirmed Mason | and quashed a contrary ruling. Even more importantly, this
Court explicitly observed that, while the facts in Mason would probably have been
sufficient to show death indirectly related to intoxication, coveragewas still found in
Mason because of the difference in wording between the policy exclusionsinvolved
in Mason and in Harris. In other words, the exclusion in Harris was broad enough
to exclude the indirect effects of intoxication, while the language in the Mason
exclusions were not.

BCBSF shrief clamsthat thefirst Floridadecision to construe adrunkenness

exclusion after the Mason decisions was Riversv. Conger Life Ins. Co., 229 So. 2d
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625 (Fla. 4th DCA 1969) (“Rivers’).* Rivers affirmed ajudgment in favor of an
insured who burned to death in hisbed, allegedly whileintoxicated; therelevant policy
exclusion provided:

The Agreement asto benefit under thisPolicy shall benull andvoidif the

Insured's death * * * results directly or indirectly, from one of the

following causes:. (a) * * * while under the influence of alcohol * * *.
229 So. 2d at 627 (emphasis added).

Thepolicy involvedin Riversexplicitly extended itsexclusiontoinjury resulting
“directly or indirectly” from acohol abuse. Thus, BCBSF sargument that the Rivers
court “significantly” did not hold that the exclusion could apply only if theinsured’s
intoxication led directly to his death demonstrates no more than that a policy which
expressly statesthat it excludesboththedirect and indirect effectsof intoxication may,

under the appropriate facts, be enforced. This holding is entirely consistent with

Mason and the decision below.

4 In its Second District brief, BCBSF claimed that the first post-Mason
case to construe a drunkenness exclusion was American Motorists Insurance Co. v.
City Bank & Trust Co. of &. Petersburg, 215 So. 2d 763 (Fla. 3d DCA 1968), cert.
denied, 222 So. 2d (Fla. 1969) (“ American Motorists’), acitation PCA (DCAIB, at
p. 13). Ms. Steck pointed out in her answer brief that a decision which expressly
relied on both Mason | and Mason Il as authority could hardly be said to support
BCBSF sposition under any rationale. Initsbrief tothis Court, BCBSF has omitted
American Motorists from the list of post-Mason cases construing the intoxication
exclusion and does not cite this decision.
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BCBSF next cites Sasloe v. Home Life Ins. Co., New York, 416 So. 2d 867
(Fla. 3d DCA 1982) (“ Sasloe”), acasewhichinvolved thefollowing policy exclusion:

The Company does not assumetherisk . . . if death resultsdirectly or

indirectly, wholly or partly, from. .. medicines, drugs, sedatives, . . .

[or] committing or attempting to commit acrime; . . . .
416 So. 2d at 867-868 (emphasis added).
Sasloe held this exclusion, which again specifically uses the words “directly or
indirectly,” was sufficient to bar coverage for an individual who died when the
automobile hewas driving struck atree, and whose autopsy reveal ed the presence of
Methagualoneinthe*lethal range” andlower level sof a cohol and variousother drugs
in his blood.

Significantly, the Sasloe court specifically discussed bothMason | and Mason
[1; it characterized both thesedecisionsas“ readily distinguishable” ontheground that
“the Mason casesinvolved different policy language.” 416 So. 2d at 868. Thus, the
Sad oedecision specifically makesthe point whichisat thecrux of thisappeal, namely
that while an intoxication exclusion which expressly includes both the direct and
indirect effects of alcohol abuse may exclude coverage for accidental injuries,
exclusions which are silent on this point, such as BCBSF's, do not.

The next two decisions cited by BCBSF are even farther removed from this

case. New York LifeIns. Co. v. Call, 568 So. 2d 1306 (Fla. 3d DCA 1990), involved

16



an evidentiary issue asto whether an inference of impairment could be drawnfroma
certain blood acohol level. The policy at issue purported to exclude coveragefor “a
loss causedin any way by intoxicants. . ..” (emphasisadded). Blue Crossand Blue
Shield v. Ming, 579 So. 2d 771 (Fla. 5th DCA 1991) (“Ming”), did not involve the
interpretation of an intoxication exclusion, but rather the application of the claims
administration statute, 8624.426(2), Fla. Sat. Moreover, the opinion does not even
disclose the specific language of the exclusion at issue in Ming.®

The next case cited by BCBSF, Hastiev. J.C. Penney Life Ins. Co., 115 F.3d
895 (11th Cir. 1997) (“Hastie”), involved an exclusion which purported to state that
“[no] benefit shall be paid for Loss caused by or resulting from . . . an Injury
occurring while the Covered Person is intoxicated . . . .” This extremely broad

exclusion, which purports to be triggered merely by the fact of intoxication, was

° The Ming decision was the only allegedly conflicting decision cited in
BCBSF's petition for discretionary review on conflict grounds. Since the specific
language of theintoxication exclusion at issuein Mingisnot disclosed in theopinion,
this decision cannot “expressly and directly conflict” with the holding of the Second
District below that the particular language in the exclusion issued to Ms. Steck was
insufficiently specificto extendto accidental injuries. SeeFla.R.Civ.P. 9.030(a)(2)(iv).
Accordingly, this Court should also consider dismissing BCBSF's petition for
discretionary review as improvidently granted. See, e.g., Guerra v. City of Miami
Beach, 782 So. 2d 868 (Fla. 2001); Americana Dutch Hotel v. McWilliams, 777
So. 2d 970 (Fla. 2001).
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interpreted in light this Court’s decision in Harris, to nonetheless require at least a
casual connection between the intoxication and the injury for the exclusion to apply.

Thefina Floridadecision construing anintoxication exclusion cited by BCBSF
iIsAmerican Heritage LifeIns. Co. v. English, 786 So. 2d 1280 (Fla. 5th DCA 2001)
(“English™). Englishinvolved anintoxicated driver who died frominjuriessustained
when he ran off the road and struck a tree. The driver’s life insurance policy
contained the following intoxication exclusion:

[This] policy does not cover any lossincurred as aresult of:
d.  Any injury sustained while under the influence of
alcohol or any narcotic unless administered upon the advice of a
physician.
786 So. 2d at 1281.

TheFifth District held that thisexclusion barred coverage under thefactsof that
case. Once again, this holding is fully consistent with the Mason decisions. Asin
Harris and Hastie, English involved abroadly worded exclusion that purported to be
triggered merely by thefact of intoxication. FollowingtheholdinginHarris, theFifth
District held that acausal nexusbetween theintoxication and the death must be shown
before such an exclusion is enforceable.

The principle which BCBSF studiously avoids, namely that “policy language

matters’ in interpreting the scope of an intoxication exclusion, is even noted in a
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leading insurancetreatise. Couch on | nsurance specifically observesthat thewording
of intoxication exclusions is subject to wide variation, and that the reach of a
particular intoxication exclusionis* obviously determined” largely by thelanguage of
the particular exclusion. Specifically, Couch states:

Provisionsof thekind under consideration hereexist in great
number and variation, and the precise reach of each clause is
obviously deter mined lar gely by the language employed. Common
articulationsof the clause excludetheinsurer’ sliability if the death shall
be caused by the use of intoxicants, or by reason of intemperance, or in
consequence of the use of intoxicating liquors, drugs, and the like, or
while intoxicated or similar concepts. Specific articulations that have
been employed include -

. Under the influence of any intoxicant or narcotic.

. The use of intoxicating liquors.

. Harm by reason of intemperance from the use of intoxicating
liquors.

. Loss which isthe direct result of drinking intoxicating liquors.

. The result of “intemperance or immoral conduct.”

. Resulting, wholly or in part, directly or indirectly, from, or

while, or in consequence of being affected by intoxicants.

. While intoxicated, or in consequence of his or her having been
under the influence of any narcotic or intoxicant.

. Whiletheinsured “ hasphysically present in hisbody al coholic or
intoxicating liquors in any degree.”

. So uses intoxicating liquors as to impair his or her health.

10 Couch onInsurance, 8143:81 (3d ed. 1996) (footnotesomitted) (emphasisadded).

In summary, Florida case law subsequent to the Mason decisions is indeed
consistent; however, contrary to BCBSF s claims, the consistency isthat it supports
the Mason holdingsand thedecision below. Ineach caseinwhich aFloridacourt has
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held that an intoxication does or may apply to indirect effects of intoxication, it has
done so on the basis of an exclusion significantly more broadly worded than
BCBSF's. Thus, far from undermining the authority of the Mason cases, these
decisions underscore Mason's fundamental holding that the interpretation of an

intoxication exclusion is controlled by the language of the particular exclusion.®

[I.  THE MASON DECISIONS REMAIN GOOD LAW.

A. Mason Il Properly Applied Florida Law Regarding
I nsurance Exclusions.

As the second major point in its brief, BCBSF argues that this Court’s
controlling decisionin Mason |1 is*“bad law” and should now bereversed. Thefirst
ground advanced in support of this contention is that the Mason court improperly
eguated the exclusionsin the two different policies beforeit. BCBSF sargument is

based on faulty analysis, leading to an incorrect conclusion.

¢ BCBSF's brief states that its policy "tracks' the statutorily authorized
intoxication exclusion. (1B, at pg. 16). Thisisnot correct. The statutory exclusion
providesthat "thecompany will not beliablefor alossresulting fromtheinsured being
drunk™ while BCBSF's policy provides that "this contract does not provide benefits
for...aconditionresulting fromyou being drunk.” Thedistinction between excluding
a"loss," asprovided in the statute, and a" condition,” asprovided in BCBSF'spolicy,
has particular significance as discussed in Point IV, infra.
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BCBSF bases its argument exclusively upon a comparison of the two
exclusonsinvolved in Mason | and Mason |1. BCBSF assertsthat, by reaching the
same result in Mason |, a policy whose intoxication exclusion contained the phrase
“resulting directly fromintoxication,” andinMason 11, inwhichtheexclusion used the
phrase“resulting fromintoxication,” thisCourt rendered the use of theword “ directly”
in the Mason | exclusion meaningless. According to BCBSF, such an interpretation
was contrary to the well-settled axiom of contract construction that courts will give
meaning to each provision in the contract if reasonably possible, citing Peoples Gas
System, Inc. v. City Gas Co., 147 So. 2d 334 (Fla. 3d DCA 1962). Alternatively,
BCBSF argues that this Court effectively added the word “directly” to the exclusion
inMason 1, although not found inthepolicy, thereby allegedly violating theaxiomthat
the absence of a provision from acontract is evidence of an intention to exclude that
provision, citing Jacobs v. Petrino., 351 So. 2d 1036 (Fla. 4th DCA 1976), cert.
denied, 349 So. 2d 1231 (Fla. 1977).

This is falacious reasoning. First, Mason | and Mason Il construed two
separate policies, and the court’ sinterpretation of one policy neither added language
to nor subtracted language from the other. There is nothing surprising about two
differently worded policies both providing coverage under a particular set of facts.

Further, any valid analysis of intoxication exclusions cannot be limited solely to the

21



twoexclusionsatissuein Mason | and Mason |1, but must includeall theintoxication
exclusions which have been construed under Florida law.

When this comparison is made, the exclusions plainly fall into three groups.
First, therearepolicieswhichexpresdy limit theexclusiontoinjuriescaused “ directly”
by intoxication, such as the policy at issue in Mason I; it is undisputed that such
policiesdo not exclude coveragefor theindirect effectsof intoxication. Second, there
are policies which expressly extend the intoxication exclusion to injuries caused
“directly andindirectly” by intoxication, or wordsof similarimport. Exclusionsinthis
group were at issue in decisions such asHarris, Rivers and Sasloe, and may exclude
indirect effects of intoxication. Finally, there is the third group of exclusions,
represented by the Mason Il policy and the BCBSF Policy, which fail to specify
whether they exclude both direct and indirect effectsof intoxication, or only thedirect
effects of alcohol abuse.

Under Floridalaw, the interpretation which must be given to exclusionsin the
third group is clear. It is settled Florida law that insurance policy exclusions are
always strictly and narrowly construed against theinsurer. See, e.g., Demshar v. AAA
Con. Auto Transport, Inc., 337 So. 2d 963, 965 (Fla. 1976). Further, because they
limit coverage otherwise available under the policy, exclusionary provisions such as

the BCB SFintoxication exclusion are construed even morestrictly against theinsurer
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than other policy provisions. See Anderson, supra, 756 So. 2d at 34. Mason |1, and
the Second District below, merely applied thesewell-established principlesof Florida
law in reaching the conclusion that an exclusion which is silent on whether both the
direct andindirect effects of intoxication are excluded must be narrowly construed to
preclude coverage only for its direct effects.

BCBSF sbrief acknowledgesthe principlethat insurance policiesare construed
against the insurer, but peremptorily rgectsits application to this case on the ground
that the intoxication exclusion in the BCBSF Policy “is not ambiguous or otherwise
susceptible of more than one meaning” (1B, at p. 29). According to BCBSF, the use
of theunmodified term“resulting from” logically and necessarily appliesto both direct
resultsand indirect results, and no reasonabl e person would concludeto the contrary.
Id.

There are several obvious responses to thisargument. Thefirst, of course, is
that a unanimous decision of this Court in Mason |1 held that the same “resulting
from” language in a functionally identical exclusion did not extend to the indirect
resultsof intoxication. Accordingly, BCBSF sargument impliesthat theentireMason
court acted unreasonably in reaching that decision.

Second, BCBSF s contention isrefuted by the fact that each Florida appellate

decision interpreting an intoxication exclusion subsequent to Mason hasinvolved an
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exclusion employing broader |languagethantheexclusionintheBCBSF Policy. Inthe
policiesinvolved in Harris, Rivers, and Sasloe, the insurers drafted the intoxication
exclusions to apply expressy to injuries resulting “directly or indirectly” from
intoxication; othersinsurershave used language of similar import. Theobviousreason
for these insurers to have drafted their policies to expressly exclude losses resulting
“directly or indirectly” from intoxication was an appreciation that, without such
language, the policy could reasonably be interpreted as applying only to the direct
effects of intoxication. Thus, BCBSF apparently takes the position that its fellow
insurers also are unreasonable.

Indeed, even other Blue Cross affiliates have found it appropriate to use the
phrase “directly or indirectly” in their health insurance policies to specify that both
direct and indirect matters are included. See Park Land Medical Center of Kansas
City, Inc. v. Blue Cross/Blue Shield of Kansas City, 509 S.\W.2d 721 (Mo.App. 1991)
(“covered expenses’ defined in policy to exclude expenses paid directly or
indirectly by any state or local government or its agency) (emphasis added).

Findly, BCBSF's position is refuted by ordinary common sense. What
BCBSF isreally arguing is that an average person would presume that intoxication
played a role in Ms. Steck’s accident. However, this presumption does not
necessarily lead to the conclusion that a person would also say that Ms. Steck’s
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injuries®resulted from” her intoxication. Todemonstratethis, oneneed only consider
Ms. Steck’ s likely answer to the following question: “How did you lose your leg?’
Ms. Steck’ sanswer almost certainly would be something like: “It resulted frombeing
hit by acar,” not “It resulted from bad eyesight,” or “It resulted from being drunk.”
Moreover, even if the latter answers were given, the average person would consider
them incomplete because poor vision and intoxication do not usually result in an
amputation, and further information would be required to explain how the injury
occurred. Ms. Steck submitsthat a reasonable person could easily conclude that her
injuries “resulted from” their primary cause, namely an automobile accident.

B. The Mason Decisions Do Not Vitiate The Illegal

Occupation Exclusion.

As the next ground for its argument that Mason |l is “bad law,” BCBSF
advancesauniqueclaim. Itarguesthat failingtointerpret thephrase*resulting from”
In an intoxication exclusion as applying to both the direct and indirect results of
intoxication would render meaningless an entirely different exclusion, the so-called
“illegal occupation” exclusion. Thisexclusionisauthorized to beincludedin certain
Floridapoliciesby 8627.628, Fla. Sat. (2000), which statesthat apolicy may exclude

the following:

25



[llegal occupation. The insurer will not be liable for any loss which

resultsfrom theinsured committing or attempting to commit afelony or

from the insured engaging in an illegal occupation.

Accordingto BCBSF, if theterm “resulting from” intheintoxication exclusion
islimited tothedirect effectsof intoxication, theresult will bethat thisentirely different
exclusion will have “no possible application as it currently exists’ (1B, at p. 32).
BCBSF then argues that, since this Court should never presume that a legislature
intended to enact a purposel ess and usel ess statute, it must interpret the intoxication
exclusionbroadly inorder to protect theviability of the*illegal occupation” exclusion.

BCBSF sargument isimaginative; however, itisalsoincorrect. Thisargument
falls to appreciate the fundamental difference between the intoxication and “illegal
occupation” exclusions as applied to injuries caused by external means, such as
Angela Steck’s. With respect to the “illegal occupation” exclusion, these injuries
occur simultaneously with the insured’s participation in the conduct which is the
subject matter of the exclusion, namely the commission of afelony or engagement in
anillegal occupation. Such injuries would therefore be considered adirect result of
theexcluded conduct. Thus, contrary to BCBSF s contentions, injuries sustained by

aninsured asaresult of being shot while committing arobbery would plainly fall within

the “illegal occupation” exclusion under any rationale.
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By contrast, theintoxication exclusion focuses exclusively on prior conduct of
theinsured. By definition, aperson can only be“drunk” or “under the influence of a
narcotic” as a result of having ingested alcohol or drugs at some time in the past.
Unlikethe“illegal occupation” exclusion, the conduct of theinsured which causesthe
accidental injury (such asin this case attempting to cross the highway when the road
Is not clear) is not the same conduct which is the subject matter of the exclusion.
Instead, the intoxication exclusion relates to the insured’ s prior and separate act of
having ingested alcohol or drugs. Thus, there is a valid basis for distinguishing
between direct and indirect effects with respect to the intoxication exclusion which
does not apply to the “illegal occupation” exclusion. BCBSF' s contention that the
Second Digtrict’ s holding destroysthe viability of the“illegal occupation” exclusion
Issimply wrong.

Ironically, however, theunderlying premise of BCBSF sargument, namely that
this Court should consider the potential effect of its decision on other policy
provisions, is well-taken. However, this consideration cuts directly in the opposite
direction from that BCBSF has suggested.

The BCBSF Policy contains other exclusions which are framed in language

identical to the intoxication exclusion. These include an exclusion for “a condition
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resulting from war or act of war, whether declared or not,” and an exclusion for “a
condition resulting from your service in the armed forces.”’

If this Court were to hold that the phrase “resulting from” in the intoxication
exclusion necessarily extends to both the direct and indirect effects of intoxication,
there would be no principled basis upon which to refuse to apply that same
constructiontotheidentical languageinthe*act of war” andthe“ serviceinthearmed
forces’ exclusions. BCBSF could then presumably rely on the“ servicein thearmed
forces’ exclusion, for example, to refuseto pay the medical expensesof veteranswho
contracted latent diseases which often manifest only decades later, such as diseases
related to exposure to products such as asbestos, if exposure occurred during their
military service. Such expenses could be characterized as “indirect results’ of the
insured’ s prior service in the armed forces.

Similarly, the application of BCBSF's proposed construction to the “act of
war” exclusion could be employed to drastically limit BCBSF s obligations to pay
medical expensesincurred asaresult of events such asthe recent terrorist attacksin

New Y ork City and Washington, D.C. Since President Bush declared the attacksto

! For some reason not disclosed in the record, the policy summary
provided to Ms. Steck omits the word “resulting” from the armed forces exclusion
although this word appears in the BCBSF Policy.
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be“actsof war,” injuriessustained by rescueworkers, respiratory diseases caused by
inhaling dust from collapsing buildings, or even grief counseling for the families of
victims could be refused coverage on the ground they were the “indirect results’ of
an act of war.

Thus, the construction of theintoxication exclusionwhich BCBSF urgeswould
inappropriately broaden the scope of other BCBSF policy exclusions. Angela Steck
believesthat it isfitting for this Court to consider the impact of its decision on policy
provisions other than the intoxication exclusion; however, she suggests that these
considerationsmilitate strongly infavor of the Court endorsing anarrow construction
of theintoxication exclusion consi stent with the narrow and strict construction Florida
courts have historically given to exclusionary provisions in insurance policies.

C. The NAIC Model Codes Do Not Support BCBSF's
Position.

BCBSF's next ground for claiming that Mason |1 is “bad law” is unique.
BCBSF argues that the original Florida statute authorizing intoxication exclusions
appearsto have been patterned after an NAIC model code provision promulgated in
1950, and that the 1982 amendment to the statute appearsto have been patterned after
asmplifiedlanguageversion of theexclusion promulgated by NAICin1979. BCBSF
then points to a commentary to the ssmplified language version of the model code
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which statesthat therestated provisionsareintended to “reflect theoriginal intent” of
andto“duplicate” the substantiverequirementsof theoriginal codeprovision. AsMs.
Steck understands the argument, from this premise BCBSF argues that this Court
should interpret the 1982 version of the exclusion just asthough it actually used the
language of the 1953 version, which excluded “ any loss sustained or contractedinthe
consequence of the insured being intoxicated . . . .”

Not surprisingly, BCBSF cites no legal authority in support of this argument,
which is flawed in several respects. First, BCBSF's argument is contrary to
established legal principles. Thereisastrong presumption that, when thelegislature
changes the language of a statute, it intends to ater its meaning. Mikosv. Ringling
Bros.-Barnum & Bailey Combined Shows, Inc., 497 So. 2d 630, 633 (Fla. 1986);
Arnold v. Shumpert, 217 So. 2d 116, 119 (Fla. 1968). BCBSF, however, asks this
Court to presume exactly the opposite based on the NAIC commentary, even though
thereisnothing intherecord to suggest that thelegid aturerelied on thiscommentary
when it amended this statute.

Second, there can be no question that Angela Steck had no knowledge of the
NAIC commentary when this policy was purchased from BCBSF in 1993. She had

theright to assume that the language in her policy wasthe language which would be
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applied to her claims, and aso to rely on adecision of the highest court of this state
that the language used did not exclude accidental injuries due to intoxication.
Finaly, BCBSF simply assumes that the 1953 version of the statute would
eliminate coverage for Angela Steck’s accidental injuries in this case. However,
reported Florida decisions have not construed this specific formulation of the
Intoxication exclusion and the only foreign casecited by BCBSF whichinterpretsthis
specific language does not support its position. BCBSF' s brief cites Interstate Life
& Accident Ins. Co. v. Gammons, 408 S.W.2d 397 (Tenn.App. 1966) (“Interstate
Life”), a Tennessee intermediate appel late decision which construed an intoxication
exclusion worded identically to the 1953 NAIC model code. Interstate Lifeinvolved
aclam for an accidental death benefit on behalf of adriver who waskilled when the
car he was driving left the road, careened into a ditch and hit atelephone pole. The
driver’s blood was subsequently determined to contain a high level of acohal.
Thetrial court found in favor of the insured on the ground that the insurer had
to provethat theinsured’ sdeath had actually been caused by hisingestion of acohal.
Whilethelnter state Lifecourt disagreed with thelower court’ sreasoning, it held that,
in order to avoid coverage, the insurer had to prove that intoxication was the sole
proximate cause of the insured’s death, not merely a factor to be considered. The

Inter state Life court then went on to affirm thefinal judgment in favor of theinsured,
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holding that theinsured’ sdeath could have been theresult of several factorsother than
intoxication, including driving at high speed, passing on a curve, ahogbacked road,
and the presence of gravel on the roadway.

In this case, of course, there are also other factors which could have been a
cause of Ms. Steck’ sinjuries. Two which have already been specifically identifiedin
the record are Ms. Steck’s 20/400 vision and her Moebius syndrome. Thus, the
Interstate Life analysiswould result inaholding in Ms. Steck’ sfavor, not BCBSF's,

under the facts of this case.

D. Non-FloridaAuthority DoesNot UnderminetheMason
Decisions.

The final ground advanced by BCBSF to support its claim that Mason Il is
“bad law”® is the claim that this decision is at odds with non-Florida authority
interpreting intoxication exclusions. After stating that it has located no non-Florida
decision which hasreached the result inMason 11, BCBSF purportsto cite ahandful
of out-of-state decisionswhich it contends supportsits proposed interpretation of the

BCBSF intoxication exclusion.

8 BCBSF's brief aso contains a section arguing that public policy
considerations support its position. Public policy considerations are addressed in
Point 11B, supra, and Point I11, infra.
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Initially, Angela Steck would submit that a canvass of foreign law is neither
necessary nor appropriate given the significant body of relevant Floridaauthority and
thefact that this Court hasalready spoken directly to the controlling issue. Moreover,
none of theforeign decisionscited by BCBSF invol vesanintoxication exclusionwith
the same wording used in the BCBSF Policy or in Mason |1, even though policy
languageisthe controlling factor intheinterpretation of anintoxication exclusion. See
Couch, supra, at 8143.81. Finally, only one of the foreign decisions BCBSF cites,
which presumably represents the “cream” of BCBSF's research, even supports
BCBSF s position.

This brief has aready discussed Interstate Life, supra, pointing out that this
decision expressly reects BCBSF's position that intoxication need only be a
contributing causeto theinjury or death, and holding that intoxication must bethe sole
proximate cause in order for such an exclusion to be effective. Bankers Life and
Casualty Co. v. Jenkins, 547 SW.2d 237 (Tenn. 1977), another Tennessee decision
cited by BCBSF, expressly relieson Interstate Life. Alsoto like effect isCummings
v. Pacific SandardLifelns. Co., 516 P.2d 1077 (Wash.Ct.Ap. 1973), which affirmed
atrial court holding that its exclusion wasinapplicable because theinsurer had failed

to exclude all other possible causes of death.
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Conversdly, Flannagan v. Provident Life & Accident Ins. Co., 22 F.2d 136
(4th Cir. 1927), and Order of United Commercial Travelersof Americav. Greer, 43
F.2d 499 (10th Cir. 1930), applied anintoxication exclusionwhich merely required that
theinsured beintoxicated, aninterpretation specifically reg ected by thisCourtin Harris
regardless of the language used in the exclusion. Similarly, Old Equity Life Ins. Co.
v. Combs, 437 SW.2d 173 (Ky.App. 1969), holds that an insurer merely must show
that the insured was intoxicated to adegree that hisjudgment and coordination were
impaired, again alegally insufficient showing under Floridalaw. Theonly decision
which appears to support BCBSF s positionisLandry v. J. C. Penney LifeIns. Co.,
920 F.Supp. 99 (W.D.La. 1995). In sum, the foreign decisions cited by BCBSF
demonstrate little, except perhaps that BCBSF has been able to locate aimost no
support for its position even outside of Florida.

[11. PUBLIC POLICY CONSIDERATIONS SUPPORT THE

DECISION BELOW.

BCBSF also arguesin its brief that the Mason |1 case should be reversed on

public policy grounds. Accordingto BCBSF, whilethe cost to insure against medical

and hospital expenses may not have been a significant consideration in 1949, it is
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today,® and theintoxication and“illegal occupation” exclusionsrepresent decisionsby
the Florida legislature to impose the high economic cost of illegal and personally
destructive behavior on the persons who engagein it rather than health insurers and
ultimately health insurance consumers.

Initialy, it should be noted that BCBSF's public policy arguments do not
requirereversal of the holding of the Second District below. Under the opinion of the
Second District majority, BCBSF may prospectively take advantage of this asserted
public policy at any time simply by amending its exclusion to expressly provide that
thepolicy doesnot provide coveragefor injuries caused either “directly or indirectly”
by alcohol or drug abuse.

BCBSF spublic policy argumentsin noway detract fromthe Second District’s
conclusion that an insurer wishing to exclude both the direct and indirect effects of
intoxication from coverage must draft an exclusionwhich expressly soprovides. This
holding is particularly appropriate given the existence of a decision of this Court
specificaly informing BCBSF that the language currently used in its exclusion was

insufficient to extend the exclusion to the indirect effects of alcohol abuse, aswell as

° Thisisacuriousanaogy, giventhat the Mason casesinvolved aclaimfor
accidental death benefits, not health benefits. Presumably, therelative cost of paying
death benefits under alifeinsurance policy would have been about the same bothin
1949 and 1997.
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the fact that other Florida insurers after Mason have had no difficulty drafting
adequately-worded intoxication exclusions.

BCBSF sinvocation of public policy is significant, however, in that there are
important public policy considerations which militate against BCBSF' s proposed
interpretation of itsintoxication exclusion. Some of these policy considerations are
addressedinaspecial concurring opinion authored by Judge Altenberndinthe Second
District below. For example, Judge Altenbernd observed that, while there is a
statutory maximum permissibleblood a cohol level for operatingamotor vehiclewhich
constitutesacrimeif that level is exceeded, there is no statutory authorization for an
alcohol exclusionin aFloridano-fault automobile PIP policy. He also noted that the
legidature had permitted such anexclusionin PIP policieswhentheno-fault lawswere
originally enacted, but that the legislature had withdrawn this authorization in 1982.
Seck, supra, 778 So. 2d at 377.

Accordingly, the application of an intoxication exclusion in a policy such as
BCBSF s could result in the anomal ous circumstance in which intoxicated drivers
subject to criminal prosecution areentitled to reimbursement of their medical expenses
under PIP coverage, while personswho lawfully consumethe sameamount of a cohol
in the privacy of their own home and then suffer an accidental injury can be denied

coverage under their health insurance policies. Judge Altenbernd concluded that “to
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placethisexclusioninto atypical healthinsurancepolicy would create more problems
than it would solve.” Seck, supra, 778 So. 2d at 377-378.

Another public policy concern associated with a holding that intoxication
exclusions apply to injuries resulting indirectly from intoxication involves how
“indirect” the connection between intoxication and theinjury may be. Whilean event
usually hasonly one, or at most avery small number, of direct causes, the number of
indirect causeswhich may havein someway to have contributed to that event isoften
virtualy limitless. A colloquial exampleisthe old poem “for want of anail the shoe
is logt, for want of a shoe the horse is lost, for want of a horse the rider is lost,”*°
which ultimately traces the loss of a kingdom back to the lack of a horseshoe nail.
Although this may be an exaggeration, the concern that there will be substantial
disputes over whether a particular injury isan “indirect result” of intoxication isfar
from fanciful.

For example, in Continental Casualty Company v. Meadows, 7 So. 2d 29 (Ala.
1942) (“Meadows’), the Alabama Supreme Court held the intoxication exclusion
applicabletoascenarioinwhichtheinsured waskilled by being shot threetimesinthe

back by the husband of hismarried lover. After engaging in what the court referred

10 George Herbert, Jacula Prudentum 499 (1651).
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to as* an afternoon of debauchery” inwhich “intoxicating liquor played its part,” the
insured telephoned hislover after she had returned home and insisted on coming over
to her house even though she warned him her husband was at home. When the
insured arrived, he got into an argument with the husband and was shot to death. The
Alabama Supreme Court found that, though it considered it unnecessary, a causal
connection betweenintoxication and thefatal shooting had been shown because“[n]o
normal man would have thought for a moment of courting death in such areckless
manner.” Meadows, supra, 7 So. 2d at 31.

Angela Steck submits that public policy supports the decision of the Second
District below. AsJudge Altenbernd noted, allowing an intoxication exclusionin a
standard health policy creates more problemsthan it solves. At a minimum, public
policy does not support extending the scope of the exclusion beyond the parameters

outlined in existing case law, including the Mason decisions.

IV. EVEN IF THE MASON DECISIONS DID NOT EXIST,
THE BCBSF POLICY STILL WOULD NOT EXCLUDE
COVERAGE FOR ANGELA STECK’S ACCIDENTAL
INJURIES.

While Ms. Steck believesthe squarely on-point Mason decisionsaredispositive,
the BCBSF intoxication exclusion would still not exclude coverage for Ms. Steck’s

injuries even if these decisions did not exist. Asnoted, BCBSF' s statement of facts
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takesgreat caretoinformthisCourt that BCBSF sintoxication exclusionincorporates
thedefined term* condition,” and that thistermisexpansively defined by the BCBSF
Policy toinclude“any covered disease, ilIness, aillment, injury or bodily malfunction
of aninsured” (IB, at p. 4).

Thereason isthat BCBSF recognizesthat, without this expansive definition of
theword “condition,” the BCBSF intoxication exclusion would not be understood to
exclude medical expenses attributabl e to traumatic accidental injuries, such asthose
sustained by Angela Steck. Thisisbecause bodily injury caused by external trauma,
such astheloss of aleg from being hit by acar, isnormally considered or referred to
asan “injury,” not a“condition.”

Unless aterm is specifically defined in an insurance policy, it is interpreted
according to itsordinary meaning and common usage. See, e.g., Airmanshipv. U.S,
Aviation Underwriters, 559 So. 2d 89, 91 (Fla. 3d DCA), rev. denied, 576 So. 2d 294
(Fla. 1990) (“Words in an insurance contract are normally defined in terms of their
common usage, and any ambiguous term is to be construed against the insurer as
drafter of the policy”). The word “condition” isaterm not ordinarily or commonly
used to describe bodily injury from external trauma, but rather is generally used to

describe adisease or ailment. For example, Webster’s New World Dictionary, 3rd
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College Edition, p. 290 (1988), defines a “condition” as “a state of health,” and
colloquialy as“an illness; ailment.”

The common and ordinary meaning of “condition” is significant in this case
because the Steck’s were never furnished a copy of the BCBSF Policy which
contained its expansive definition. Rather, the Steck’s received only a nine-page
policy summary, titled “Introducing Conversion Option 11" (App., Tab 10, Ex. A).
While this policy summary contained the intoxication exclusion, it included no
definition of theterm“ condition” nor even any indicationthat thetermwasdefinedin
the BCBSF Policy.

Under Floridalaw, an insurer may not rely on apolicy provision which is not
disclosed intheinsurance material s provided to theinsured, regardless of thefact that
it may be a part of the actual policy. This principle was established in Rucksv. Old
Republic Lifelns. Co., 345 So. 2d 795 (Fla. 4th DCA 1977) (“Rucks’). InRucks, the
insured had purchased credit life insurance under a certificate which stated that the
maximum amount of insurance available under that certificate was $35,000. The
plaintiff purchased two certificatesof credit lifeinsuranceat different timesondifferent
loans which totaled more than $35,000. Unbeknownst to the insureds, the master
policy under which the certificates were issued stated that the maximum amount of

insurance available under all certificates combined was $35,000. Accordingly, when
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the insured died, the insurer refused to pay on the second certificate but merely
returned the premium.

On appeal, the Ruckscourt reversed afinal judgment infavor of theinsurer and
directed that judgment be entered as a matter of law for the insured on both
certificates, stating that “ under group lifeinsurancepoliciesthereisacontract between
the insurer and the individual insured, that the contract consists of both the master
policy and the certificate of insurance construed together, and that ambiguities or
conflicts between the two must be resolved so as to provide the broadest coverage’
(345 So. 2d at 796).

Davisv. Crown Lifelns. Company, 696 F.2d 1343 (11th Cir. 1983) (“Davis’),
applied the Rucks holding to find a policy ambiguous under circumstances virtually
identical to those in this case, namely where the certificate provided to the insured
falled toinformtheinsured of acontrolling provision of thepolicy. Davisspecifically
held that, under Florida law, the failure to recite in a certificate of insurance a
controlling provision of the master policy not furnished to theinsured al so created an
ambiguity that must be resolved in the manner that provides the broadest coverage.
The Davis court observed:

Thefailureto state acontrolling provisionin acertificate of insuranceis

equally asegregious as stating conflicting datesin the master policy and
thecertificate of insurance. Wherethecertificate of insuranceissilenton
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a controlling provision, the certificate does not merely mislead and

confuse; it does not inform at all. Thus, theinsured is never alerted to

the omitted subject matter.

696 F.2d at 1346.

Rucks and Davisrequire that the BCBSF intoxication exclusion beinterpreted
without referenceto the policy definition of theword*® condition.” Thismeansthat the
BCBSFexclusionwould not extend to thetraumaticinjuriessuffered by AngelaSteck
even if the exclusion were deemed to include the "indirect results" of intoxication.
Accordingly, even if theMason decisionsdid not exist or werereversed, the BCBSF

intoxication exclusion would still not exclude coverage for Angela Steck's medical

expenses.

CONCLUSION

For the reasons stated, Appellee, Angela Steck, respectfully submits that the
holding of the Second District Court of Appeal affirming asummary judgment in her
favor should be affirmed.

Respectfully submitted,

Charles P. Schropp

Florida Bar Number: 206881
Schropp, Buell & Elligett, P.A.
3003 West Azeele Street, Suite 100
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