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PRELIMINARY STATEMENT

For the purposes of this Initial Brief, Plaintiff/Appellee Angela Steck will be
referred to as Angela Steck or Ms. Steck. Defendant/A ppellant Blue Crossand Blue
Shield of Florida, Inc., will be referred to as “BCBSF.”

Referencesto the Appendix shall be made by citing “ App.” and the number of
thedocument in the Appendix, aswell asby stating the name of the pleading referred
to. Inregard to citations to deposition transcripts filed with the trial court, portions
of which areincluded in the Appendix, referenceto the pertinent page and line of the
deposition is also included.




STATEMENT OF THE CASE AND OF THE FACTS

This case arises out of an automobile/pedestrian accident that occurred on
June 29, 1997 at about 11:00 p.m. at the intersection of North Dale Mabry Highway
and Humphrey Avenuein Tampa. Theaccident occurred when AngelaSteck walked
in front of an automobile traveling southbound on North Dale Mabry Highway. Asa
result of her injuries, Ms. Steck required extensive hospitalization and incurred
substantial hospital and medical expenses(App. 6 - Amended Complaint). Atthetime
of her accident, Ms. Steck wasinsured pursuant to a“Conversion Option |11” health
Insurance contract issued by BCBSF. (App. 17 - Affidavit of Sandra Jackson)

On February 11, 1998, Ms. Steck filed this action for breach of contract and
declaratory judgment, seeking adetermination that the medical expensessheincurred
for treatment of theinjuries she suffered in her June 29, 1997, accident were covered
under BCBSF sConversion Option |11 healthinsurancecontract. (App. 6- Amended
Complaint) BCBSF answered, denying any obligation to pay contract benefits,
because under her policy, benefitswere excluded for “acondition resulting from you
being drunk or under the influence of any narcotic unless taken on the advice of a
physician.” (App. 5- Answer to Amended Complaint)

Shortly after Ms. Steck’s admission to St. Joseph’s Hospital, BCBSF
discovered that her blood alcohol serum level at the time of the accident was .312,
which isequal to a.26 whole blood equivalency, more than 3 timesthe legal limit to
be deemed under theinfluence of a cohol had Ms. Steck been driving acar at thetime
of her accident. (App. 16 - Affidavit of Mark Montgomery) BCBSF subsequently
learned that her blood alcohol level was actually substantially higher, due to the fact
that Ms. Steck received 4.7 litersof intravenousfluidsintheroughly 36 minuteperiod
between her accident and her blood draw. Consequently, her blood alcohol level at
the time of her accident was determined to be between .40 and .50, rather than .26.
(App. 16 - Affidavit of Mark Montgomery) Ms. Steck’s blood acohol level was
anayzed by Dr. Mark Montgomery, adoctorateinthefield of biochemical toxicology.
Dr. Montgomery’s affidavit reflects that Ms. Steck’s blood acohol level was the
highest hehasever encounteredinaliving human being. (App. 16 - Affidavit of Mark
Montgomery) InDr. Montgomery’ sopinion, Ms. Steck was severely impaired at the
time of her accident, with all aspects of her central nervous system functioning
depressed, including impairment of normal thinking, balance, decision making,
judgment, coordination, vision, and the ability to carry out motor functions such as
walking and talking. In common parlance, Ms. Steck was drunk at the time of her
pedestrian/auto accident. (App. 16 - Affidavit of Mark Montgomery)




BCBSFrefused to pay Ms. Steck’ shospital and other health carebillsincurred
dueto the injuries she received in her accident. Payment was refused based upon a
contract exclusion that stated:

This contract does not provide benefits for: . . . A
condition resulting from you being drunk or under the
influence of any narcotic unless taken on the advice of a
physician; . . .

Thecontract defined “ condition” as. “ Any covered disease, ilIness, ailment, injury or
bodily malfunction of an insured.” (App. 17 - Affidavit of Sandra Jackson)

Ms. Steck asserted that this exclusionary language means only that thereisno
coveragefor conditions caused by thedirect effect of intoxicating liquorsor narcotics
on the system of an insured (presumably, for example, alcohol toxicity or drug
overdose), but that it does not exclude coverage for injuriesresulting from acts of an
insured by reason of their intoxication. BCBSF disagreed and asserted that the
exclusion precludes coverage if Ms. Steck’ s drunkenness was a cause—either direct
or indirect—of her pedestrian/automobile accident and her resulting injuries.

Ms. Steck was deposed after suit was filed and testified that she had no
recollection of any events that occurred after nine in the morning on the day of her
accident, when she had coffee with her mother at breakfast. In fact, Ms. Steck
testified that her next recollection after 9:00 am. on June 29, 1997, waswakingupin
St. Joseph's Hospital in Tampain the middle of August 1997, about one and one-half
months after the accident. (App. 19 - Depo. of Angela Steck pg. 11, In. 1 - pg. 12,
In. 18, and pg. 34, In. 6-12) Ms. Steck admitted that her mind was a "blank"
concerning how her accident occurred. (App. 19 - Depo. of Angela Steck, pg. 11, In.
11-16)

At the time of her accident, Ms. Steck had been diagnosed with Moebius
Syndrome, acongenital condition that prevented her from moving her eyeslaterally.
(App. 14 - Depo. of Dr. Moira Burke - pg. 4, In. 19-25) Ms. Steck’ s uncorrected
vision at the time of her accident was 20/400, but with glasses was 20/30 to 20/40.
(App. 14 - Depo. of Dr. Burke - pg. 6, In. 15-16 and pg. 19, In. 13-15) She did not
have doublevision or lazy eyeand a so had full peripheral vision, but did havetoturn
her head to seefrom sideto side. (App. 14 - Depo. of Dr. Burke- pg. 5, In. 16 - pg.
6, In. 8 and pg. 7, In. 5-19) Ms. Steck’s opthamologist testified that Ms. Steck’s
vision would qualify her for a Floridadriver’slicense, but in order to cross a street,
Ms. Steck had to turn her head to observe oncoming traffic. (App. 14 - Depo. of Dr.
Burke-pg. 9,In.15-pg. 10, In. 7). Significantly, Ms. Steck testified that she crossed
streetsin precisely the manner described by her opthamol ogist and she admitted that
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her Moebius Syndrome did not cause her difficulty in crossing streets. (App. 19 -
Depo. of A. Steck - pg. 44, In. 1-15)

Although Barbara Steck filed an affidavit claiming her daughter, Angela, wasnot
wearing her glassesat thetimeof the pedestrian/auto accident, Mrs. BarbaraSteck was
not present at thetimeand could not have personal knowledge concerning whether her
daughter was wearing her glasses at the time of her accident. (App. 19 - Depo of A.
Steck - pg. 11, In. 17-21) Angela Steck also filed an affidavit in opposition to
BCBSF s motion for summary judgment asserting that she was not wearing her
glasses at the time of the accident, but that affidavit testimony was contrary to Ms.
Steck’s earlier deposition testimony that her mind was a “blank” as to how the
accident occurred and that she had no recollection of the day of the accident between
9:00 am. and thetime of the accident, about 11:00 p.m. (App. 19- Depo of A. Steck
- pg.. 11, In. 11-16)

Thedriver of the vehicle that struck Ms. Steck, Willard Conrad, was deposed
and his deposition was filed. Mr. Conrad did not admit to any negligent act that
contributed to cause the accident.

Ms. Steck's accident was al so withessed by several other individual s present at
the accident scene. One of those impartial eye witnesses, Joseph VanBuren, a cab
driver for United Cab Company, was stopped in his taxicab facing east at the traffic
light on Humphrey Avenueat the Dale M abry intersection wherethe accident occurred.
(App. 18- Depo. of VanBuren - pg. 6, In. 21 - pg. 7, In.2) Mr.VanBurenwaswaiting
for the light to turn green and had no vehicle in front of him. (App. 18 - Depo. of
VanBuren - pg. 7, In. 23 pg. 8, In. 2) The intersection was well lit, the weather was
clear, and hisview was unobstructed. (App. 18 - Depo. of VanBuren - pg. 9, In. 1-
13). Mr. VanBuren observed Ms. Steck for about five minutes, from a distance of
approximately 50 to 60 feet. (App. 18 - Depo. of VanBuren - pg. 11, In. 12 -pg. 12,
In. 11) Mr. VanBuren saw Ms. Steck standing in the Dale Mabry Highway median
waiving her hands, and apparently talkingto herself. (App. 18- Depo. of VanBuren -
pg. 9, In. 23-25 and pg. 11, In. 8-11) Ms. Steck looked to her right at on-coming
southbound traffic once or twice during the time Mr. VanBuren watched her. (App.
18 - Depo. of VanBuren - pg. 13, In. 5- pg. 14, In. 7) Although there were breaksin
traffic sufficient to allow Ms. Steck to cross the southbound lanes of Dale Mabry
Highway, she did not take advantage of those opportunities. (App. 18 - Depo. of
VanBuren - pg. 14, In. 14-21). Instead, Ms. Steck finally looked to her right again,
should have seen an oncoming vehicle, but simply walked infront of asouthbound car
and was struck by thecar. (App. 18 -Depo. of VanBuren - pg. 15, In. 22 - pg. 16, In.
22) InMr. VanBuren’' s opinion, there was nothing the driver of the auto that struck



Ms. Steck could have done to avoid the accident. (App. 18 - Depo. of VanBuren -
pg. 16, In. 23 - pg. 17, In. 6)

After discovery, on November 23, 1998, BCBSF filed a motion for final
summary judgment, on the grounds that: (1) the health insurance contract’s
“drunkenness exclusion” excluded coverage for expensesincurred asaresult of Ms.
Steck’ s drunkenness; (2) Ms. Steck was drunk at the time of her accident, dueto a
measured blood acohol level of .26 and an actual blood alcohol level of .40 to .50;
and (3) the undisputed testimony concerning the manner in which the accident
occurred demonstrated that the accident was caused by Ms. Steck’s drunkenness.
(App. 20 - Blue Cross and Blue Shield of Florida, Inc.’s motion for fina summary
judgment) On December 1, 1998, Ms. Steck filed her own Motionfor Final Summary
Judgment, asserting that she was entitled to summary judgment in her favor because
the “ drunkenness exclusion” did not apply to conditions resulting from acts by Ms.
Steck that occurred because she was intoxicated. (App. 15 - Plaintiff’s Motion for
Final Summary Judgment)

On February 15, 1999, Judge Pendino heard argument on the cross motionsfor
summary judgment. On March 2, 1999, Judge Pendino entered orders granting
BCBSF s motion for fina summary judgment and denying Ms. Steck’s motion for
final summary judgment. (App. 11 - Order Granting Blue Cross and Blue Shield of
Florida, Inc.’sMotion for Summary Judgment) OnMarch 11, 1999, Ms. Steck filed
amotion for rehearing. (App. 9 - Plaintiff’s Motion for Rehearing) After further
pleading regarding the pertinent legal issues, on July 19, 1999, Judge Pendino heard
and granted Ms. Steck’s motion for rehearing, inviting the parties to reassert and
reargue their competing summary judgment motions.

Inthemeantime, Ms. Steck filed an Amended Complaint, seeking recovery for
medical billsincurred after the June 27, 1997, accident, including medical billsincurred
in connection with asecond automobile/wheel chair accident on September 20, 1998.
(App. 6 - Amended Complaint) On August 19, 1999, BCBSF filed an Amended
Answer, again raising the drunkenness exclusion and other defenses, asit appeared
from hospital records that Ms. Steck was aso intoxicated at the time of the 1998
collision. (App. 5 - Answer to Amended Complaint)

On December 13, 1999, the parties again argued their summary judgment
motions, and on January 24, 2000, Judge Pendino entered apartial summary judgment
onliability infavor of Plaintiff and an order denying Defendant’ smotionfor summary
judgment, (App. 1 and 2) citing Mason v. Life & Casualty Ins., Co., of Tenn., 41
S0.2d 153 (Fla. 1949) (“Mason 1) and Masonv. Life & Casualty Ins., Co., of Tenn.,
41 So.2d 155 (Fla. 1949 (“Mason 117).




BCBSF appeaed and the Second District affirmed, finding that Mason 11
controlled and holding that the policy’ sdrunkennessexclusion only appliedto exclude
expenses related to a“direct” injury to biological systems of aperson, such as acute
alcohol poisoning or liver damage, notto“indirect” injuries, such asaccidental injuries
caused by the behavior of an insured while intoxicated. Blue Cross and Blue Shield
of Florida, Inc. v. Steck, 778 So.2d 374 (Fla. 2d DCA 2001).

BCBSFtimely filed apetitionfor review and this Court accepted jurisdiction on
August 28, 2001.




SUMMARY OF ARGUMENT

BCBSF sdrunkenness exclusion isauthorized by, and tracks the language of,
Section 627.629, FloridaStatutes. Theprecursor of Section 627.629, FloridaStatutes,
was promulgated by the FloridaL egisaturein 1953. Since 1953, there have beeneight
reported decisions in Florida construing drunkenness exclusions in life or health
insurance policies. Inall of the cases (except this one), including Harrisv. Carolina
Life Insurance Co., 233 So. 2d 833 (Fla. 1970), Florida's appellate courts and the
Eleventh Circuit Court of Appealshaveeither explicitly orimplicitly heldthat Florida's
drunkenness exclusion precludes recovery of policy benefits if the insured's
drunkenness was an indirect cause of theinsured’ sdeath or injury. BCBSF submits
that the undisputed factsin this case demonstrate that Ms. Steck’ s drunkennesswas
the cause (or, at least, acause) of her pedestrian/auto accident and that, consequently,
the conditionsand injuriesresulting from that accident are not covered under her health
insurance policy.

Thereliance of the Court below on Mason | and Mason |1 ismisplaced because
both of these decisions predateHarris and the 1953 statute authorizing theinclusion
of adrunkenness exclusion in Florida heath insurance policies. Mason | and Mason
Il equate a drunkenness exclusion which excludes coverage for a claim "resulting
directly from" theuse of intoxicating liquor with an exclusionwhich appliesif aclaim
Is"resulting from" the use of intoxicating liquor. BCBSF submitsthat Mason Il was
reversed by implication by Harris or, alternatively, waswrongly decided, and that in
any event, its rationale has been superceded by statute.

Mason Il should be explicitly reversed for at least threereasons. First, Mason
11 should be reversed because a policy exclusion for injuries which “result directly
from” drunkenness has an obviously different meaning than an exclusionfor injuries
which “result from” drunkenness. In addition, Mason Il should be reversed because
extension of theMason | rationaleto the statutorily permittedillegal occupation health
insurance policy exclusionwould render that statutory provision meaningless. Finally,
Mason |l should be reversed because reversal will promote a clear legidative policy
decision toimposeoninsuredsrather thaninsurersand their other policy holders, the
costs of certain personally destructive behavior by an insured.




ARGUMENT

l. FLORIDA LAW NOW APPLIESTHE DRUNKENNESSEXCL USION
IN HEALTH INSURANCE POLICIES IFE AN INSURED'S
DRUNKENNESS IS ONE OF THE CAUSES OF AN INSURED’S
ILLNESS OR INJURY.

A. Mason | and Mason Il, the Pre-1953 L aw.

Florida’ sfirst reported decisionsdealing with drunkennessexclusionsinlifeor
health insurance policiesareMason v. Life& Casualty Inc. Co. of Tennessee, 41 So.
2d 153 (Fla. 1949) (“Mason1”), and Mason v. Life& Casualty Ins. Co. of Tennessee,
41 So. 2d 155 (Fla. 1949) (“*Mason I1”). Theunderlying facts of thetwo casesarethe
same. The insured under two life insurance policies issued by Life & Casualty
Insurance Company of Tennessee was intoxicated and riding in a taxicab toward
Pensacola, Florida. Theinsured ordered the taxidriver to stop and let her out of the
cab on adark, deserted stretch of road outside Pensacola. While walking along the
road whileintoxicated, theinsured was hit by atruck and died asaresult. Thetruck
driver was without fault for the pedestrian/truck accident.

Theinsurance policiesin Mason | and Mason |l paid double benefitsif death
resulted from accidental causes. The policy inMason | also stated: “This accidental
death benefit does not cover . . . death resulting directly from the use of intoxicating
liquorsor narcotics. . ..” Id. at 154 (emphasis supplied). TheMason | court held the
exclusion inapplicable to the facts in that case, stating:

This provision of the policy is plain, smple and
unambiguous and plainly refers to the effect of the use of
intoxicating liquors upon the system of an assured as
distinguished from acts committed by him by reason of his
being under theinfluence of, or hismind being affected by,
Intoxicants.

To bring a cause of death within such an exception clause
of apolicy, theburdenisontheinsurer to show that the use
of intoxicants by the insured was voluntary and that it was
the direct cause of death. 1d. at 155 (citations omitted).



Thelifeinsurancepolicy inMason || had adifferent intoxication exclusion. The

policy inMason |l stated: “ Thispolicy doesnot cover . . . lossor injury resulting from

the use of intoxicating liquors. . ..” Mason |1, 41 So.2d at 155 (emphasis supplied).
The court in Mason I, without discussing the difference in contract language in the

two exclusions (Mason | excluded benefits “resulting directly from the use of

intoxicating liquor” and Mason |l excluded benefits “resulting from the use of

intoxicating liquor”) held, in a brief, three paragraph opinion:

We see no valid distinction between the facts of this case
and the companion casereferred to above. Inour view, the
judgment in this case, as was the judgment in the
companion case, must bereversed because of thefailure of
theinsurance company to show that the death of theinsured
waswithin the exception clause of thepolicy. Masonll, 41
So.2d at 155-156.

B. Section 627.629, Florida Statutes Permits Health Insurers to
I nclude “ Drunkenness Exclusions’ in their Palicies.

In 1953, theF oridalegidaturefirst permitted healthinsurance policiestoinclude
the following exclusionary language:

INTOXICANTS and NARCOTICS: The insurer shall not
be liable for any loss sustained or contracted in
consequence of theinsured’ sbeingintoxicated or under the
influence of any narcotic unlessadministrated ontheadvice
of aphysician. Chapter 28027, Laws of Fla. (1953).



It appearsthat this provision wasderived from the National Association of Insurance
Commissioners (N.A.I.C.) model laws, regulations, and guidelines, promulgated in
1950, and specifically from N.A.1.C. 180-1, asthat N.A.I.C. model law included the
sameexclusion. Theexclusionary language approved by the Floridalegid aturedid not
require that aloss from intoxication flow “directly” from the ingestion of alcohol or
narcotics in order to bar recovery under a policy. Instead, intoxication was only
required to be a cause of the loss (or aloss to be a consequence of intoxication) in
order to exclude alossfrom coverage. Asdiscussed below, with the exception of the
instant case, every reported Florida decision going back amost 50 years has
consistently followed this approach.
In 1982, the Floridalegislatureamended the permitted drunkennessexclusion,

changing the statute to allow the following language:

The contract may provide: Intoxicants and narcotics. The

insurer will not be liable for any loss resulting from the

insured being drunk or under the influence of any narcotic

unlesstaken ontheadviceof aphysician. Section 627.629,

Florida Statutes, (1982).
Again, the change in Florida's statutorily permitted exclusion appears to have been
based upon N.A.I.C. 185-1, the model code adopted in 1979 to provide policy

provisions in “simplified language.” The pertinent model code provision stated:

Intoxicants and narcotics: The company will not be liable
for aloss resulting from the insured being drunk or under
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the influence of any narcotic unless taken on the advice of
aphysician. N.A.I.C. 185-1.

The same exclusionary language was permitted by the statute in effect when Ms.
Steck’ sConversion Option |11 policy wasissued by BCBSF. Significantly, BCBSF's
drunkenness exclusion tracks the language of the statute, excluding coverage for:
A condition resulting from you being drunk or under the
influence of any narcotic unless taken on the advice of a

physician; . . ..

C. Harris and Other Florida Cases Decided After 1953 Apply the
Drunkenness Exclusion if an I nsured’s Drunkennessisan Indirect
Cause of lllnessor Injury.

After Mason | and Mason Il and after the legislative endorsement of a
drunkenness exclusion in 1953, the first Florida court to construe a drunkenness

exclusion was Riversv. Conger Life Ins. Co., 229 So. 2d 625 (Fla. 4" DCA 1969).

InRivers, thetrial judge had granted the insurance company’ smotion to set asidethe
verdict. Becausethe policy exclusionin that case was broader than that permitted by
law, the Fourth District Court of Appea construed the then existing statutory
provision that permitted a policy exclusion for drunkenness. The statute applicable
at thetime wasthe same asthat promulgated in 1953 which authorized the following
exclusion: INTOXICANTS and NARCOTICS: The

insurer shall not be liable for any loss

sustained or contracted in consequence of the
insured’ s being intoxicated . . .. 1d. at 627.
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In analyzing the exclusion permitted by Florida Statutes, theRivers court concluded:

Thewords*in consequence of beingintoxicated’ mean that
acausati ve connection between intoxi cation and death must
be shown if coverageisto bedenied. Asispointed outin
10 Couch on Insurance, 2d Ed., 841: 457: “Where the
exception clause is so phrased that the harm is the
consequence or sequel of the insured's intoxication or
other specified condition, it necessarily followsthat in order
to avoid liability under the exception the insurer must
establish that the intoxication has some causative
connectionwiththedeath or injury of theinsured, wherethe
clause is so phrased as to make the death or injury of the
insured asequel of hisintoxication. Thus, it has been held
that where apolicy does not cover injuriesreceived by the
insured as‘result’ or ‘in consequence’ of beingintoxicated,
or ‘caused’ by intoxication, some causal connection must
be shown.” Cf., Mason v. Life & Casualty Ins. Co. of
Tennessee, Fla. 1949, 41 So.2d 153. Insum, it isobvious
that thisprovisionismorefavorableto the beneficiary than
the exception relied upon by the appellee. . . Wetherefore
holdthat, in order toavoidliability inthiscase, appelleewas
required to demonstrate a causative connection between
Jefferson’s intoxication and death. Rivers, 229 So.2d at
628. (emphasis added)

Significantly, the Riverscourt did not hold that the exclusion authorized by the
then existing Floridastatutory provision could only apply if theinsured’ sintoxication
led directly to the death of the insured, as in death by alcohol toxicity, the position
urged by Ms. Steck and adopted by the Second District Court of Appeal inthis case.
Instead, the Rivers court recognized that the insurer could come within the terms of

thestatutorily authorized exclusionif it had proventhat theinsured’ sintoxication had
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acausative connection with thefire and the resulting death suffered by theinsured in
that case. In fact, the Rivers court equated the words “result” (used in the current
statute and the BCBSF policy) and “in consequence’ (used in the 1953 statute), in
concluding that only some or a causative connection was required.

Thefactsin Rivers, however, were distinctly different from the factsin Ms.
Steck’s case. In Rivers, there was testimony that the deceased was sober at 4:30 or
5:30in the afternoon and there was no direct evidence of hisdrinking up to thetime
of thefire. The evidence wasin conflict asto whether any empty wine bottles were
found after thefire. The evidenceof the deceased’ sconsumption of intoxicantscame
solely from a doctor who smelled alcohol on the deceased's breath at the hospital.
Thedoctor could not, however, specify theamount of alcohol intake by the deceased,
and a blood acohol test was not performed. Consequently, there was no expert
testimony regarding whether theinsured wasintoxicated at thetimehewasburnedin
thefire. The District Court of Appeal reinstated the verdict on the premisethat there
was sufficient evidencefor thejury to have concluded that theexclusion did not apply.

Conversdly, in Ms. Steck’s case, the evidence in the record irrefutably
demonstrates that Ms. Steck was drunk and had a blood alcohol level of .40 to .50
at the time of her accident. Ms. Steck has no recollection of the accident and the

record eyewitnesstestimony indicatesthat Ms. Steck should have seentheon-coming
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traffic, but smply walked infront of the car that struck her. Theevidenceinthiscase
only supports one conclusion--that Ms. Steck’s drunkenness was at least a cause
(and, iInBCBSF sview, theonly cause) of her accident andresultinginjuries. Rivers
held that a statutory and policy exclusion using the words “in consequence of” or
“resulting from” only requires a proven, indirect causal connection in order to be
applicable. Thefactsin Ms. Steck’s case demonstrate without dispute that such a
causal connection existed and requirereversal of thesummary judgment awarded Ms.
Steck.

Next, this Court interpreted adrunkennessexclusionin Harrisv. CaralinaL ife

Ins. Co., 233 S0.2d 833 (Fla. 1970). Inthat case, thelifeinsurance policy contained
an exclusion which stated:

Exceptions, Degth. . . resulting directly or indirectly, wholly

or partially from any of the following causes are risks not

assumed under thispolicy: . . bodily injury whileunder the

influence of alcohol or drug. . . . 1d. at 833-834.
Theinsured in Harriswasriding as a passenger in an automobile when hewaskilled
inatraffic accident. The partiesagreed that although the deceased insured passenger
was under the influence of alcohol at the time of his death, there was no causal
connection betweentheinsured’ sintoxication and hisdeath. Thetrial court heldthere

was no coverage and granted summary judgment for the insurer. The district court

affirmed that decision and held that the language of the policy did not require any
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causal connection between an insured’ sdeath and hisintoxication. TheHarris court
discussed its previous holding in Mason |, and concluded:

While the facts in the Mason case would probably be
sufficient to show death indirectly related to intoxication
under the provision of the policy in the instant case, the
facts in the instant case clearly do not. Despite the
differenceinlanguagein the policy provision, the casesdo
conflict. Harris, 233 So.2d at 834.

The Harris court went on to hold that the pertinent policy language required that the

insurer prove some causal relationship between death and intoxicationin order for the

exclusionary provisionto beeffective. Significantly, theHarriscourt did not hold that
a drunkenness exclusion could only apply to death caused exclusively by alcohol
toxicity. It held instead that there must be some causal relationship between the
intoxication and thelossin order for theexclusionto apply. Here, the policy language
inHarriswhichwas“resulting directly or indirectly, wholly or partidly,” wasmoreakin
tothelanguagein Ms. Steck’ spalicy, “resulting from”, thanitistoMason|, “resulting
directly from”. Accordingly, this Court should follow Harris and apply the
drunkenness exclusion to bar coverage so long asthe evidence demonstratesthat Ms.
Steck’ s drunkenness was the cause of her accident, a conclusion that isincapable of
legitimate dispute based upon this record.

The next Florida case to construe an alcohol or drug exclusion in a life

insurance policy was Sasoe v. Home Life Ins. Co., 416 So.2d 867 (Fla. 3d DCA
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1982). Inthat case, thecourt affirmed adirected verdict against the beneficiary of the
insured. An autopsy of the driver/insured, who died after his auto struck a tree,
revealed that at the time of the accident the insured had alow level of alcohol in his
blood, aswell asthe presence of methagual oneinthe*lethal range,” and variousother
drugs. The autopsy physician testified that the insured was intoxicated and his
intoxication directly contributed to his death in that it caused the collision. Other
witnessestestified that the deceased insured was speeding and driving erratically just
prior to his accident. There was no evidence that mechanical failuresin the vehicle
contributed to the accident in any way. The Sadloe court affirmed the trial court’s
directed verdict, concluding:

The evidence at the concluson of the case amply

demonstrated that the amount and type of drugsingested by

Mark Sasloe had adirect causal relationship with hisdeath,

or a least indirectly or partly contributed to his death.

Therefore, there was no liability under this policy. 1d. at

867.
Thepolicy in Sadoe excluded coverage“if death resultsdirectly or indirectly, wholly
or partly, from. . .medicines; drugs; sedatives; ... " Id. at 867-868. TheSadoe court
did not hold that drugs must have directly caused death in order for the exclusion to

apply. Itwasenough that theingested drugswere acause of the auto accident that led

to the insured’ s death.
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In New York Lifelns. Co. v. Call, 568 So.3d 1306 (Fla. 3d DCA 1990), the

court dealt with an evidentiary i ssue concerning whether ablood alcohol test result was
primafacieevidencethat theinsured was under theinfluence of alcoholic beverages.
Theinsured died in asingle car accident when she hit apole. Therewastestimony of
apossibly defective steering system and non-expert testimony that the deceased driver

was acting “normally”. The New York Life court concluded that a .10 or greater

blood alcohol content created a permissive inference of impairment and could be
considered by thetrier of fact asevidence of impairment. TheNew Y ork Lifepolicy

contained an exclusion for “a loss caused in any way by intoxicants, unless

administered under the advice of aphysician.” 1d. at 1307. TheNew York Life court
reversed thetrial court judgment infavor of theinsured and remanded with directions
that the court should apply the permissive inference of impairment that the evidence

in that case supported. Thus, the New Y ork Life court did not hold that the alcohol

exclusion only appliesif theingestion of acohol directly resultsin death. Instead, an
indirect causal relationship was deemed sufficient for application of theexclusionin

New York Life.

In Blue Cross and Blue Shield of Florida, Inc. v. Ming, 579 So.2d 771 (Fla. 5™

DCA 1991), the Court recognized that BCBSF's drunkenness exclusion was

applicable in acase where the insured was injured in adrunk driving accident. The
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exclusion in Blue Cross denied benefits for injuries “resulting from an insured’s
participation inafelony and fromtheinsured’ sbeing drunk.” 1d. at 771. Essentialy
thesameexclusion existsinthe BCBSF policy here. Thetrial courtin BlueCrosshad
entered summary judgment for the plaintiff doctor, who was suing asthe assignee of
theinsured. The Blue Cross court reversed, holding:
This cause is reversed and remanded with directions to enter
summary judgment for the insurer. Without considering the
insured’'s [sic] “standing defense’ the facts relating to the

insured’ sinjuriesfrom hisdrunk condition and feloniousconduct
arenot indisputeand both exclusionsobviously apply. 1d. at 772.

Again, dthoughthepolicy exclusion contained the® resulting from” language, the Blue
Cross court did not hold that BCBSF' s drunkenness exclusion only applied in cases
of injuries resulting exclusively from acohol toxicity, the result urged here by Ms.
Steck.

AnEleventh Circuit Court of Appeal decisionrecently construed apolicy which

also contained language identical to that in the Steck/BCBSF policy. Hastie v. J.C.

Penney Lifelns. Co., 115 F.3d 895 (11" Cir. 1997) involved amotorcycle operator

who died from head injuries received in a motorcycle/automobile collision. The
insured's autopsy report revealed a blood alcohol level of .254 and the death

certificate listed the underlying cause of death as being “motorcycle - motor vehicle
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accident” with* acute al cohol intoxication” asa* significant condition contributing to
death but not resulting in the underlying cause.” Id. at 896. The J.C. Penney Life
Insurance policiescontained a cohol exclusionsthat stated: “No benefitsshall bepaid
for Loss caused by or resulting from. . .an injury occurring while the covered person
isintoxicated. . .” and that “no benefits shall be paid for any loss. . . whichis caused
by or resultsfrom . . . an Injury occurring while the covered person is intoxicated. .
" 1d. Thetrial court entered summary judgment in favor of the insurer stating that
whether intoxication wasacause of the accident wasirrel evant so long asthe decedent

died while hewasintoxicated. The Eleventh Circuit reversed and relying upon the

decision inHarrisv. CarolinaLifeIns. Co., 233 So.2d 833 (Fla. 1970), held that the

insurer had the burden of demonstrating some causal connection betweenintoxication

and death in order to apply the exclusions in question. Again, significantly, the
controlling precedent was deemed to be Harris (a causal connection must be
demonstrated), not Mason | (intoxication must bethedirect causeof loss). Hastiedid
not adopt the argument advanced by Ms. Steck and adopted in the Second District
Court of Appedl, that the drunkenness exclusion can only apply to casesinvolving
injuriesdirectly caused by theeffect of alcohol onthebiological system of theinsured.

To the contrary, the court remanded for atrial on the issue of causation.
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TheFifth Districtin American Heritage Lifelnsurance Co. v. English, 786 So.2d

1280 (Fla. 5" DCA 2001) also recognized Harris as the precedent controlling a

drunkenness exclusion in alife insurance policy. In American Heritage, theinsured

wasinjured in and later died asaresult of aone car auto accident. The deceased had
ablood alcohol level of .189 at thetimeof hisaccident, although hetold the paramedic
who assisted himthat he* had fallenasleep whiledriving”, Id. at 1280, not that he had
driven off theroad asaresult of intoxication. The American Heritagepolicy contained
an exclusion virtually identical to the drunkenness exclusion in Ms. Steck’ s policy.
The American Heritage exclusion stated:

“[This] policy does not cover any lossincurred as aresult

of: d. Any injury sustained while under the influence of

alcohol or any narcotic unlessadministered upontheadvice

of aphysician.” |d. at 1280.

The American Heritage court rejected the Second District’ srule announced in

this case, that an alcohol or drunkenness exclusion using the statutorily prescribed
“resulting from” language could only be applied inthose caseswhere drunkennesshad
adirect effect on the biological system of an insured, such as a case of acute alcohol

poisoning or liver damage. Instead, American Heritage recognized that this Court’s

decision in Harris established a new test for drunkenness exclusions, applying the

exclusion in those cases where there wasa demonstrated causal connection between
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alcohol intoxication and the loss suffered by the insured. Moreover, the American
Heritage court found that the insurer in that case met the Harris test, holding:

In theinstant case, unlikethe passenger in Harris, who had
no control over thevehicleinwhich hewasriding, Nedwas
the instrument that caused the vehicleto crash into an oak
tree. Ned admitted to the paramedic that it was he who
caused the accident, attributing it to falling asleep while he
wasdriving. Whether hefell adeep asaresult of fatigue or
theeffectsof alcohol, webelievethat AHL carrieditsHarris
burden to show a causal relationship between death and
intoxication. The proof of causal relationship was as close
ascould be proved without the decedent having announced
before death that hisintoxication caused him to hit the oak
tree. American Heritage, 786 So.2d at 1281.

The American Heritage court thereforereversed thetrial court’ sjudgment of liability

under the policy.

Except for the decision in this case, no Florida case decided after 1953 and
passage of the statutorily permitted drunkennessexclusion limitstheexclusionto cases
of alcohoal toxicity or drug overdose. This Court should follow itsdecision in Harris
and the clear trend of recent case law and should reject the strained interpretation

advocated by Ms. Steck and adopted by the Second District Court of Appeal.

M. MASON |I WAS WRONGLY DECIDED AND SHOULD BE
REVERSED.

A. Mason Il Improperly Equated Two Different Policy Exclusions.
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Ms. Steck has argued and will undoubtedly continueto argue that the holdings

in Mason | and Mason |l equate a drunkenness exclusion that appliesto anillness or

injury “resulting directly from” drunkenness(Mason |) with adrunkennessexclusion
that appliesto anillness or injury “resulting from” drunkenness (Mason Il). Tothe
extent Mason |l so holds, it is bad law.

To equate the phrase “resulting directly from” to the phrase “resulting from,”
Isto render the use of the word “directly” meaningless. It isawell settled axiom of
contract construction that courts will give meaning to each provisionin acontract if

that can reasonably be done. Peoples Gas System, Inc. v. City Gas Co., 147 So. 2d

334 (Fla. 3d DCA 1962). In addition, no word in a contract is to be treated as a
redundancy, if any meaning reasonable and consistent with other parts of the contract

canbegiventoit. Roya American Realty, Inc. v. Bank of Palm Beach and Trust Co.,

215 So. 2d 336 (Fla. 4" DCA 1968). Mason | held that the insertion of the word
“directly” into a drunkenness exclusion rendered the exclusion applicable only if
drunkennessled directly to death by the effect of alcohol on the system of theinsured
(presumably, inother words, only if alcohol toxicity caused death). When this Court
decided Mason 1, however, and equated the phrase “resulting directly from” withthe
phrase “resulting from,” it effectively wrote the word “directly” into the Mason 11

policy when it was actually omitted by the insurer. By effectively adding the word
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“directly” tothedrunkennessexclusionin Mason |1, the Court viol ated another axiom
of contract construction--that the absence of a provision from acontract is evidence
of an intention to exclude, rather than an intention to include, the omitted provision.

Jacobsv. Petrino, 351 So. 2d 1036 (Fla4™ DCA 1976) cert. denied 349 So. 2d 1231

(Fla1977).

The Mason Il court should have ruled that the phrase “resulting from” meant
something different than the phrase“ resulting directly from.” To hold otherwisewas
to makethemodifier “directly” meaningless. Infact, the Mason Il court should have
recognized that there can be only two kinds of “results,” direct results and indirect
results. Consequently, when aninsurer used the phrase* resultsdirectly from” inone
policy, then omitted the modifier “directly” in another policy issued to the same
insured, theinsurer necessarily meant that both kindsof results, “ direct” and*indirect”
results, must have been intended to be excluded by the broader policy exclusion
construed in Mason Il. To hold otherwise was error.

BCBSF recognizesthat Florida s courts are to construe ambiguous insurance

policiesagainst aninsurer. Prudential Property and Casualty Ins. Co.v. Swindal, 622

$S0.2d 467 (Fla. 1993). Onthe other hand, insurance policiesare also to be construed
in accordance with the plain language of the policies as bargained for by the parties.

Id. at 470. If the language of an insurance policy is not ambiguous or otherwise
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susceptible of more than one meaning, a court’s task is ssmply to apply the plain

meaning of thewordsand phrasesused tothefactsbeforeit. National Union Firelns.

Co. of Pennsylvaniav. Carib Aviation, Inc., 759 F.2d 873 (11" Cir. 1985). Thereis

nothing ambiguousabout the exclusionary phrase* condition resulting fromyou being
drunk. ..” Conseguently, no negative construction against BCBSF is required or
appropriate.

Assuming there can be both direct and indirect results, the use of the term
“results’ necessarily encompassesthem both. An exclusion that appliesto a“result”
generaly, would logically apply to both kinds of results, direct results and indirect
results. BCBSF submits that the ordinary, average or reasonable person would not
understand the exclusion hereto belimited to casesinvolving al cohol toxicity or drug
overdose. Any reasonable person presented with the factsin the record here would
agreethat Ms. Steck’ sinjuries*resulted from” her being drunk (fromthreetosix times
thelegal limit for driving while intoxicated) and walking in front of acar. Florida's
courtsarerequired to giveinsurance contractstheir everyday meaning and must read
them in light of the skill and experience of ordinary people, giving areasonable and

practical construction to the policy. Lindheimer v. St. Paul Fireand MarineIns. Co.,

643 50.2d 636 (Fla. 3d DCA 1994) rev. denied, 651 S0.2d 1194 (Fla. 1995). Limiting

BCBSF sexclusion to the direct results of drunkenness, i.e., acohol toxicity, would
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give a strained and unnatural construction to the policy. An ordinary, reasonable
person would understand the exclusion to apply to injuries suffered by drunk drivers
and pedestrian drunks. This Court should givethe exclusionitsordinary, commonly
understood construction, and apply it to both the direct and indirect results of
drunkenness, including Ms. Steck’s claims.

B. If This Court Limits the Drunkenness Exclusion to the “ Direct
Effect” of Drunkenness on the Bodily System of an Insured, then
not only will the Drunkenness Exclusion be rendered Virtually
Meaningless but the Illegal Occupation Exclusion Will be
Rendered Absolutely M eaningless.

Asnoted above, Section 627.629, Florida Statutes authorized the drunkenness
exclusion utilized by BCBSF in Ms. Steck’s policy. The statute uses the words
“resulting fromtheinsured being drunk. . .” in setting forth the permitted exclusionary
language. Section 627.618, Florida Statutes prohibits BCBSF from using other
exclusionary languageif theeffect of theaternatelanguageisto broaden theexclusion.
Section 627.618, Florida Statutes states, in material part:

“. . .no health insurance policy delivered or issued for
delivery inthisstate shall contain any provision respecting
the matters set forth in ss. 627.619-627.629, inclusive,
unless such provision is in the words in which the same
appears in the applicable section, except that the insurer
may, at its option, use in lieu of any such provision a
corresponding provision of different wording approved by
theDepartment whichisnot lessfavorablein any respect to
the insured or the beneficiary.” (Emphasis suppled).
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Although the restrictive interpretation of the “resulting from” exclusionary
language adopted by the court bel ow would leavethe statutorily permitted drunkenness
exclusonwithat least somevery limited application, the samerestrictiveinterpretation

of the “resulting from” language adopted in Mason |1 and Steck would render the

statutorily permitted health insurancepolicy exclusion pertainingtofeloniesorillegal
occupations totally and absolutely without meaning.
The Florida Legidature permits health insurersto include in their policiesthe

following exclusion:

Illegal occupation. The insurer will not be liable for any

loss which results from the insured committing or

attempting tocommit afelony or fromtheinsured engaging

inanillegal occupation. Section 627.628, Florida Statutes.
The illegal occupation exclusion can be traced back to the same 1953 legidative
session that first authorized an alcohol or drunkenness exclusion in Florida health
insurance policies. Chapter 28027, Laws of Fla. (1953) permitted the following
exclusionary language:

[llegal Occupation: The insurer shall not be liable for any

loss to which a contributing cause was the insured’s

commission of or attempt to commit afelony or to which

acontributing cause wastheinsured’ sbeing engagedin an
illegal occupation.
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INn 1982, at the sametimethe drunkennessexclusion wasamended toinclude* resulting
from” language, the Florida L egislature amended theillegal occupation exclusion to
includeitspresent “resultsfrom” language. Section 627.628, Florida Statutes(1982).
If this Court holds that “results from” means only “results directly from”, however,
then the “illegal occupation” exclusion has no possible application as it currently
exigts.

There are no felonies or attempted felonies that “directly” cause health care
expenses for insureds. Insureds may be shot in robbery attempts and have resulting
health care expenses, but the expenses do not “result directly from the effect of the
robbery upon the biological system of the robber” (the test adopted by Steck).
Instead, gun shot wounds necessitate health care expenses as the indirect effect of a
robbery, i.e., they are caused by the gun shot woundsinflicted upon the thief during
the robbery, not by an act of theft itself. Similarly, prostitutes may have health care
expenses “resulting from” venereal disease, but venereal diseaseisan indirect effect
of their engaging in an illegal occupation, not the “direct effect” of the illegal
occupation upon the biological system of the prostitute.

One of the rules of statutory construction is that the courts should never
presume that the legislature intended to enact a purposeless, and therefore useless,

statute. Sharer v. Hotel Corporation of America, 144 So.2d 813 (Fla. 1962). Y et the
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interpretation of the words “results from” offered by the courtsin Steck and Mason

11 wouldrender theillegal occupation exclusion authorized by Section 627.628, Florida
Statutes meaningless, purposeless, and useless. This Court should not countenance
such aresult.

This Court’s decision in Harris limits the drunkenness exclusion (and, by
implication, theillegal occupation exclusion) to those casesin whichthereisacausal
connection between drunkenness (or illegal occupations) and health care expenses.
Clearly, however, the FloridaL egidature could not haveintended atotally meaningless
policy exclusion with Section 627.628, Florida Statutes, and must not have intended
that an exclusionwrittenin conformancewith Section 627.629, Florida Statuteswould
havethe severely limited reach alowed by thedecisionin Steck. Infact, therewould
have been no reason for the legislature to even authorize the intoxication exclusion if
it had not intended to change the scope of the exclusion as interpreted in Mason 1.
Rather, just as the Florida Legislature permits insurers to exclude coverage for the
indirect effectsof felonies, it must haveintended that the samelanguage could exclude
the health care expensesincurred (albeit “indirectly”) by drunk drivers and drunken
pedestrians who walk into traffic.

C. Adoption of the “Resulting From” Language by theFlorida

L egislatur e was not intended to restrict or limit the scope of the
alcohol exclusion.
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Asthe source of Florida' s drunkenness exclusion appears to be the N.A.1.C.
model laws, reference to the commentary to the N.A.l1.C. model laws provides
additional support for BCBSF' sargument that the “ resulting from” language used in
Section 627.629, FloridaStatutes, wasnot intended to limit theexclusionto the“ direct
effect” of drunkenness upon the biological system of the insured.

In 1953, when it first approved the drunkenness exclusion, the Florida
L egidlature permitted the exclusion to extend to “any loss sustained or contracted in
consequence of the insured’s being intoxicated . . ..” The same language can be
found in N.A.I.C. Model Code Provision 180-1, promulgated in 1950.

In 1979, theN.A.l.C. published anew Model Code Provisiontitled: “ Accident
and Health Insurance Rate and Policy Standards Restatement of theN.A.I.C. Uniform
Individual Accident and SicknessPolicy ProvisonLaw in Simplified Language.” The
purpose of the 1979 restatement was the following:

This restatement of the required and most often used
optional provisionsof theUniform Policy ProvisonLaw in
simplified language is intended as a guideline for the
submission and approval of individua accident and
sicknesspolicieswrittenin simplified language. Although
it isintended specifically for use in those states that adopt
the N.A.l.C. Model Life and Headth Insurance Policy
Language Simplification Act, itsuseasaguidefor approval

of policies voluntarily written in simplified language is
encouraged.
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The restated provisions are intended to most accurately
reflect the original intent of the Uniform Policy Provision
Law and to duplicate its substantive requirements. The
rightsand obligationsof both theinsured and insurer or any
case law interpreting the uniform provisions are not
intended to be affected. They are intended as a uniform
“safe harbor” for companies relying upon them. The
restatements are no less favorable to the insured or
beneficiary and their use is sanctioned under the authority
granted by Section 3A of the Uniform Policy Provision
Law.

The1979N.A.l.C. Mode Code 185-1changed therecommended |anguageof itsillegal
occupation and drunkenness exclusions to read as follows:

(9) lllegal Occupation: The company will not beliablefor

any loss that results from the insured committing or

attempting to commit afelony or fromtheinsured engaging

inanillegal occupation.

(10) Intoxicants and Narcotics. The company will not be

liable for aloss resulting from the insured being drunk or

under the influence of any narcotic unless taken on the

advice of aphysician.
Therecommended changesto these exclusionswerethen adoptedin Florida(virtually
verbatim) with the 1982 changein theinsurance code that implemented the currently
authorized illegal occupation and drunkenness exclusions.

If, asthe N.A.l.C. stated in 1979, the purpose of the language change in the

drunkenness exclusion from “any loss sustained or contracted in consequence of the

insured’ sbeing intoxicated . . ..” to “alossresulting from the insured being drunk . .
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. was not to make a substantive change in the exclusion, then this Court should also
give effect to that intent and should not read the 1982 version of the statute to be a
more limited exclusion than that permitted in 1953. A loss which “results from”
drunkenness should have the same meaning as a loss “sustained or contracted in
consequence of the insured’s being intoxicated.” As it is clear that Ms. Steck’s
accident was “sustained or contracted” as a consequence of her being drunk and
trying to walk acrossabusy highway, the exclusion should be held to bar recovery in
this case.

D.  Public Palicy Supports Application of the Drunkenness Exclusion

to Injuries or lllnesses that Indirectly Result from an Insured’s
Drunkenness or use of Nar cotics.

It may be that when Mason Il was written in 1949, the cost to insure against
medical and hospital expenseswasnot asignificant consideration, but the same cannot
be said today. BCBSF submitsthat Sections 627.628 and 627.629, Florida Statutes
(the “illegal occupation exclusion” and the “drunkenness exclusion”) represent a
decision by the FloridaL egidlatureto permit theeconomic cost of illegal or personally
destructive behavior to be imposed on the people who engage in such behavior,
without spreading the cost of their personal choicesto health insurers (initially) and
ultimately to health insurance consumers (who eventually bear the cost of such risky
behavior in the form of higher premiums).
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If thisCourt limitsapplication of the statutorily permitted drunkennessexclusion
to casesinwhichtheinsured istreated solely for the effects of acohol toxicity or drug
overdose, it will be reversing a trend established by a long line of Florida cases
construing similar provisions, including thisCourt’ sdecisionin Harris. Italso will be
imposing an extremely limited scope on the exclusion authorized by the Florida
legidlaturein Section 627.629, Florida Statutes. Moreover, itsholding will giveriseto
potentially absurd results. For instance, if the statutory exclusion is limited to
exclusion of benefitsfor treatment of the“direct” effectsof acohol toxicity, asurged
by Ms. Steck, aninsured who drinks himself into an alcoholic comaand passes out,
striking his head on the ground, woul d be prevented from recovering benefitsfor the
cost of pumping his stomach of acohol (a direct effect of drunkenness that
presumably would be excluded from coverage), but would remain entitled to recover
for treatment of head or other injuriessufferedintheresultingfall (anindirect effect of
the drunkenness). Such aresult would follow because the “ direct cause” of the head
or other injury in afall would be a person’s impact with the ground, not the direct
effect of alcohol on the body itself. Similarly, an individual under the influence of
narcotics might injure himself because of drug induced hallucinations. Under Ms.

Steck’s interpretation of the exclusion, the injuries suffered as a result of acts
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undertaken dueto the hallucination would be covered events, but drug detoxification
would be excluded from coverage. No sound logic is apparent in such cases.

Florida's legislature has determined that health insurers may exclude from
coverage injuries “resulting from” drunkenness or use of narcotics. Presumably, in
doing so, thelegid aturewasnot only concerned with excluding direct costs of treating
alcohol toxicity or drug overdose (which would be relatively insignificant), but was
also interested in imposing on individuals who became drunk or who overdosed on
drugs the cost of paying for their injuries or treatment necessitated by their
drunkennessor drug use. Ascan be seen from theinstant case, the so-called indirect
resultsof such drunkennesscan be severe, costly injuries. Nevertheless, thelegidature
has determined that the cost burden of such destructive (and possibly illegal) behavior
should be borne by the individual that engages in the behavior, and not by health
insurers or the public that purchases such health insurance.

Simply put, this Court should not hobble the legislature’ s policy decision by
restricting application of the drunkenness exclusion to the limited factual scenarios
urged here by Ms. Steck.

E. NoOther State Which has Construed a Drunkenness Exclusion in

a Health or Life Insurance Policy has Limited Application of the
Exclusion to Death or Injury Dueto Alcohol Toxicity.
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If Florida holds that a drunkenness or drug use exclusion only applies to
exclude benefits for services rendered to treat alcohol toxicity or drug overdose, we
know of no other stateto reach that result. Infact, we havefound only one other case
Involving an intoxication or drug use exclusion which even discusses the distinction
between “direct” and “indirect” resultsfrom such use, and it rejected the distinction.

InInterstateLife& Accident Insurance Co. v. Gammons, 408 S.W. 2d 397, 56

Tenn. App. 441 (1966), the Tennessee appel late court construed alifeinsurance policy
that included a drunkenness exclusion virtually identical to the then existing Florida

statutory provision (the policy in Interstate Life excluded liability “for any loss

sustained or contracted in consequence of the insured’s being intoxicated”). The

insured in Interstate Life died as the result of a one car auto accident in which the

insured wasthedriver. Trial testimony demonstrated that theinsured had ahigh blood
alcohol content and was intoxicated. In addition, as in the instant case, the policy

beneficiary inInterdatel ifeargued that theexclusion could only apply if theinsured’'s

death wasthedirect result of theingestion of alcoholic beverages. ThelnterstateL ife

court disagreed with that proposition, holding that the drunkennessexclusion applied
If the insured’ s intoxication was the proximate cause of death, stating:
Itisevident that thetrial judge had in mind the construction

of this exception which we have made, but we think he
applied it too strictly, when he held that the exception only
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applied where the ingestion of intoxicating beverages was
itself the cause of death. This construction so limits the
exclusion as not to permit it to apply as broadly asit might
even when thewords “in consequence” areread as“asthe
consequence’ instead of “as a consegquence.”

Unquestionably, casescanand will ariseinwhichthedeath
Is not attributable to the ingestion of acoholic beverages,
but where by the preponderance of the evidenceit isshown
thestate of intoxicationisthe proximate cause of death, and
not simply a factor to be considered, as in this case.
Interstate Life, 408 S.W. 2d at 399-400.

Although the court went onto find that the intoxication exclusion did not apply under

thefactsin that case, significantly, Interstate L ife held that the intoxication exclusion

was not limited to instances of death due to acohol toxicity.
Thereareeven afew jurisdictionswhich have upheld exclusionsthat requireno

causal connectionwiththeintoxication. E.qg., Flannagan v. Provident Life& Accident

Ins. Co., 22 F.2d 136 (4th Cir. 1927); Order of United Commercial Travelers of

Americav. Greer, 43 F. 2d 499 (10th Cir. 1930). However, every case involving

exclusions for death “as the result of” or “in consequence of” or “caused by”
intoxication have been decided upon the extent of the proof of causation, without

making the artificial distinction relied upon in Steck. Bankersl ifeand Casualty Co.

v. Jenkins, 547 SW. 2d 237 (Tenn. 1977) (drunkenness exclusion applied to exclude

payment of life insurance benefitsin a one car accident where driver with .26 blood
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alcohol content struck atree); Landry v. J.C. Penney LifeIns. Co., 920 F. Supp. 99

(W.D. LA. 1995) (exclusion for death “caused by or resulting from” intoxication of
insured applied to exclude recovery of benefits for driver killed in one car accident

who was found to have .25 blood alcohol level); Old Equity Life Ins. Co. v. Combs,

437 SW. 2d 173 (Ky. App. 1969) (an exclusion applying to “loss sustained or
contracted in consequence of theinsured’ sbeing intoxicated” applied to adrunken
individual shot whilethrowing chairsand threatening to kill the occupantsof ahome).

Cummings v. Pacific Standard Life Ins. Co., 516 P. 2d 1077, 10 Wash. App. 220

(1974) (apolicy exclusionfor death sustained “in consequence of theinsured’ sbeing
intoxicated. . .,” was held applicable in an auto accident case if the insurer merely
established acausal connection between the intoxication and death. (citing Riversv.

Congers Life with approval)). In no case located by BCBSF has another state's

appellate court specifically held that a drunkenness exclusion in a life or heath
insurance policy islimited to instances of death or injury by acohol toxicity. If this

Court so holds, it would seem to be alone in doing so.
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CONCLUSION

Since 1953, Florida's legidature has permitted Florida s health insurers to
exclude from coverage losses resulting from drunkenness or the use of narcotics.
With theexception of Steck, inevery Floridaappellatedecision since 1953, including

thisCourt in Harris, Florida s courts have held that the exclusion can be applied if the

insurer establishesa causal connection between the drunkenness or narcotic use and
the resulting health care treatment or death. No other Florida court has specifically
held that the drunkenness exclusion is limited to charges for treatment of alcohol

toxicity or drug overdose. This Court should follow Harris and American Heritage,

and should hold that Mason Il was incorrectly decided and overruled by Harris and
the passage of Section 627.629, Florida Statutes. In so doing, this Court should
recognize that Ms. Steck’s .40 to .50 blood alcohol level was a cause of her
pedestrian/auto accident, should reversethe summary judgment onliability enteredin
favor of Ms. Steck, and

should remand for entry of final summary judgment infavor of BCBSFin connection
with all expensesincurred by Ms. Steck inthetreatment of her injuriessustainedinthe

June 29, 1997 accident.
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