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| NTRODUCTI ON

Petitioners, Thomas Sol onbs and Lucas Pitters, on behalf
of thenselves and all others simlarly situated, were the
Plaintiffs and Appell ants bel ow. Respondent, Ken Jenne,
Sheriff of Broward County, Florida, was the Defendant and
Appel l ee below. Petitioners will be referred to as
Petitioners, collectively, in this Answer Brief. Respondent,
Sheriff Jenne, will be referred to as the Sheriff in this

Answer Bri ef.
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STATEMENT OF THE CASE AND FACTS

A. Nat ure of the Case and Jurisdictional Statenent:

This case is before the Court on the Notice of Invoking
Di scretionary Jurisdiction of the Supreme Court, which Notice
was filed on March 7, 2001, and on this Court’s Order
Accepting Jurisdiction and Setting Oral Argunent, which O der
was entered October 25, 2001.

In their Notice of Invoking Discretionary Jurisdiction of
the Suprenme Court, the Petitioners cite to Fla.R App.P
9.030(a)(2)(A)(l)-(Ill)as the basis for invoking the
jurisdiction of this Court. 1In the Jurisdictional Brief file
by the Sheriff in this Court, Respondent disputes that there
is any proper basis to invoke the jurisdiction of this Court
under the cited Rules. Since this Court’s Order Accepting
Jurisdiction and Setting Oal Argunment does not reference a
specific Rule supporting its decision to accept jurisdiction,
the Sheriff does not concur with the Petitioners conclusion in

their Nature of the Case and Jurisdictional Statenent that

jurisdiction has been accepted because the “opinion of the
Fourth District Court of Appeal expressly declaring Fla. Stat.
8951. 033 constitutionally valid and uphol ding the Sheriff’s
adm ni strative programfor collecting fees frominmates under

the authority of Fla.Stat. 8951.033". That conclusion is not
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supported by the record, and the Sheriff

continues to suggest that the acceptance of jurisdiction of
this matter is inappropriate.

B. Course of Proceedi ngs and Di sposition Bel ow.

The Sheriff generally agrees wth the Petitioners’
recitation of |ower court events in their Course of

Pr oceedi ngs and Di sposition Bel ow. However, Petitioners fai

to mention that they had previously filed a Mdtion for Summary
Judgnent on February 4, 1997 (R 45). The trial court denied
the Petitioners’ first Mtion for Sumrary Judgnent on February
20, 1997. (R 59) Subsequent to Petitioners’ first attenpt to
obtain Summary Judgnent, they conducted the deposition of
Linda Kristofik, designated by the Sheriff as the person on
behal f of his office with the nost know edge regarding
procedures for inplenentation of Fla.Stat. 8951.033. The
Sheriff’s Mdtion for Summary Judgnent was supported by an
Affidavit from M. Kristofik. (R 166-169)

Petitioners’ assertion that the Court of Appeal affirned
the Summary Fi nal Judgnment entered in favor of the Sheriff
“hol ding, inter alia, that Florida Statute 8951.033 was valid”’
is incorrect. It is the Sheriff’s contention that a review of

t he decision of the Court of Appeal reveals that it did not
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either hold or expressly declare Florida Statute 8951.033 to
be valid; it is conceded that the decision may inply validity,
or that validity mght be inherent in the decision, but

Petitioners’ recitation as to the holding is disputed.

C. Statenent of the Facts

As the Sheriff did not concur with Petitioners’ Statenent
of the Facts contained in the Brief filed in the D strict
Court, he does not now concur with the Statement of the Facts
contained in the Arended Initial Brief of Petitioners, filed
in this Court. Petitioners’ Statenent of the Facts does not
fairly describe the procedure inplenented by the Respondent to
recover incarceration costs pursuant to Florida Statute
Section 951. 033 as devel oped before the trial court and as
referenced in the Record on Appeal. First, it should be
noted that the description of Linda Kristofik, the w tness who
testified by way of deposition and Affidavit, that she was the
“Sheriff’s expert” is inaccurate. Linda Kristofik was a fact
W t ness who, as Business Manager for the Sheriff, was
designated by the Sheriff to testify on his behalf pursuant to
Notice of Taking Deposition. (R 225-261 [Exhibit 4, P. 3-4])
Al t hough she has expertise, her testinony was limted to

supplying information as to how the Sheriff actually operated
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the programinplenenting Florida Statute §951. 033.

During the involved period, the Broward County Sheriff
had pronul gated Standard Operating Procedure 1.2.12 which
provided, in pertinent part, as foll ows:

“Policy:

The Departnent of Corrections and
Rehabilitation (DCR) shall collect a one-

time fee of $10.00 fromall inmates who
arrive in the jail to defray the costs of
providing inmate uniforns. |In addition, a

dai |l y subsi stence fee of $2.00 shall be
deducted fromthe inmate’ s individual
escrow account .

All inmates shall receive the sane daily
meal s, uniforns and |inens regardl ess of
their ability to pay. |If the inmate has
sufficient funds to cover the subsistence
fee, it shall be deducted fromtheir

i ndi vi dual escrow account. If the inmate
does not have the funds to cover this fee,
the funds shall be deducted as noney is

pl aced into the inmate’s individual escrow
account .

DEFI NI TI ONS:

| nmat e Escrow Account: i ndividual banking
account held in trust for inmates

i ncarcerated in DCR

I ndigent Inmate: An inmate with a zero
bal ance in their escrow account.

PROCEDURE

A. Notification to | nnates:



| nmates wi Il be advised of the daily

subsi stence fee and one-tinme charge (per
incarceration) for their inmate uniform A
copy of this policy will be posted in each
housing unit and will be included in the

| nmat e Handbook. ”

B. Paynent of Daily Subsistence Fee:

1. After mmgistrate court, when an inmate
has been remanded to the custody of the
Broward County Jail, an Inmate Escrow
Account will be opened in the Inmate

Banki ng/ Conm ssary conputer system Any
nmoni es that were in the possession of the
inmate will be deposited into the escrow
account. Additional funds sent to the
inmate will also be deposited into the
account .

2. A one-tine per incarceration fee of
$10.00 will be deducted fromthe inmate
escrow account in order to offset the cost
of issuing inmate unifornms. This fee is
deducted at the tine the inmate’s escrow
account is opened, if funds are avail abl e.

3. Each day, $2.00 will be deducted from
t he bal ance of the inmate’'s account.

4. |If an inmate is indigent at the tinme
the fees are to be deducted ($10.00 one-
time per incarceration and $2.00 daily),
the account will be debited for the anount
due. The fees will be collected as noney
is deposited into the inmates escrow
account .

5. If an inmate’s escrow account does not
contain sufficient funds to cover

subsi stence costs, a civil restitution lien
may be placed against the inmate’ s escrow
account or other personal property. The
civil lien, if instituted, may continue for
three (3) years, and applies to the escrow
account of any inmate who is re-
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incarcerated in Broward County.

6. Inmates who are held in jail as
unsentenced and are acquitted or discharged
on all charges shall be reinbursed for the
daily charge of subsistence which they
paid. A disposition fromthe Cerk of the
Court wll be required fromthe inmate
prior to reinbursenent of funds. This is
not an automatic process, and wll be
addressed when a forner inmate nakes a
request and produces the proper
docunent ati on as noted above, no later than
(30) thirty days fromhis or her date of

rel ease.

That policy had been adopted by the Sheriff in order to

i npl ement the statutory schenme for collection of incarceration
costs provided for in Florida Statute 8951.033. |Inmates are
informed that they are responsible for paynent of the daily
subsi stence cost in the amount of $2.00 and a one-tine uniform
charge of $10.00 by placing notices in the booking area of the
jail and, additionally, throughout the jail. (R 168) In
addition to posting the policy, each inmate is issued an

| nmat e Handbook upon adm ssion to the jail. (R 168) That
Handbook, in pertinent part, provides as follows:

“I NTRODUCTION: ...please read this Inmate
Handbook and follow the rules and

regul ations. By reading the Handbook you
w || understand what you can expect, and

what is expected of you. Al your rights
and responsibilities are explained in the
Handbook.

Thi s Handbook nust remain in your
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possession during the time you are in jail.
| f you do not understand the information in
t hi s Handbook, ask our staff for help.

Your safety depends on you follow ng the
rul es and obeying the staff.

* * %

SUBSI STENCE FEES: | nmates booked into the
Broward County jail systemw || be charged
a $10.00 fee to cover the cost of
processing. Inmates will also be assessed
a $2.00 day subsistence fee. This fee wll
be automatically deducted each day from
your comr ssary account.

* * %

COMM SSARY & MONEY: If you had noney in
your possession when you were booked, an
account was started for your use. You were
given a receipt for the funds deposited
into your account. All other noney to be
deposited into your account nust cone
through the mail as a noney order addressed
to you with your full name and arrest
nunber .

GRI EVANCES: Shoul d you have a conpl ai nt
concerning a facility operations,

procedure, or staff, you should follow this
procedure for resol ution:

1. Speak first with your Housing Deputy or

Correctional Counselor. |If they cannot
resol ve the conpl aint,

2. Verbally ask to talk with the Unit
Sergeant, or the Oficer-In-Charge (OC).

3. If the Unit Sergeant, or OC is unable
to resolve your conplaint, you may file an
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| nmate Grievance Form by requesting the
Form

4. Fill out the Inmate Gievance Form
tear off the top sheet (white copy) and
keep it as your record. Place the rest of
the Formin the special mail box provided.

5. The Inmate Gievance Formis forwarded
to the Facility Admnistrator’'s Ofice
where your conplaint will be investigated.
You wi Il receive a response in witing
within twenty (20) business days fromthe
date the Facility Admnistrator’s Ofice
recei ves your conpl aint.

6. If you are not satisfied with the
response, you may appeal to the

Adm nistrator by filling out the
appropriate section of the Form and
placing it in the special nmail box. You
will receive a final response within twenty
(20) business days. If the Adm nistrator
is unable to satisfactorily answer your
grievance within the twenty (20) busi ness
days, a reason why will be given in witing
to you wwthin the twenty (20) business
days. The Admnistrator will respond
within thirty (30) business days fromthe
Adm nistrator’s recei pt of the grievance.
Renmenber, no one al ways gets the answer
that they want all the time. Problens
cannot al ways be resol ved i nmedi ately nor
can staff respond instantly when an issue
occurs.

7. The followng matters are not grievable
- classification status, disciplinary
action and housing assignnents. |f you
have concerns regarding these issues you
must go through the appeal s process by
subm tting an I nmate Request Form [ SEE

DI SCI PLI NARY APPEAL PROCESS and
CLASSI FI CATI ON secti ons]



8. When an inmate is rel eased and has a

grievance issue that is in progress, he/she

can contact the Facility Adm nistrator’s

Ofice of the respective facility for

resolution.” (R 262, 263, and 265).
By providing each inmate a copy of the |Inmate Handbook,
inmates are infornmed that the subsistence charge will be paid
out of their inmate account. Inmates are inforned that they
are to retain a copy of the Handbook and refer to it, as
necessary, as questions or problens arise. The Handbook
informs each inmate as to how conplaints as they relate to
facility operations, except as specifically noted in Paragraph
7 (which does not include conplaints of subsistence costs),
are to be made and resol ved.

Additionally, all inmates on are constructive notice of
their responsibility for paynent of subsistence costs in the
laws of the State of Florida and Florida Statutes.

The Sheriff does determne the financial status of a
pri soner and has inplenented safeguards to insure that any
i ncome exenpt by state and federal laws is excluded from
assessnment. (R 168) First, the only permtted deposit into
the inmate account at the tine of arrest is cash in the
i nmat e’ s possession. After incarceration, cash will not be

accepted for deposit; the only deposit after incarceration is

a noney order. (R 263) If an inmate has funds in an innate
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account and the Sheriff is not advised that there is any
conpeting reason not to nmake the deduction, then the Sheriff
determ nes that the inmate has the ability to pay the
subsi stence cost. (R 168.) Inmates are free to transfer any
or all of any balance of funds in their inmate accounts to
anyone they choose at any tine prior to deduction of the
subsi stence fee. (R 168.)

If the inmate’ s account has any funds to pay the
subsi stence costs, then the costs will be assessed and charged
at that tinme. (R 167.) |If the inmate’ s account has a zero
bal ance, no subsi stence fees are assessed against the inmate’s
account. (R 167.)

| nmat es can object to the assessnent of costs and can
present reasons in opposition to the assessnent through the
grievance procedure which is described in the i nmate handbook.
(R 167.) Specifically as to subsistence costs, grievances
are reviewed by the inmate asset admnistrator. (R 167) If
the asset admnistrator finds that the inmate has ot her
obl i gati ons whi ch supersede paynent of subsistence costs, such
as child support, the objection my be sustained. (R 167,
171) If the objection to the assessnent cost is overruled, the
inmate may appeal to the Director of Detention. (R 167)

If an inmate is acquitted of all charges, or if a
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conviction is reversed on appeal or otherw se di scharged, then
the Sheriff refunds all subsistence costs charged pursuant to
Fla. Stat. 8939.06 if the inmate presents a copy of the
judgnment within thirty (30) days. (R 171.)

The record does not denonstrate that any nonies were ever
deducted from any i nmate account opened on Petitioners’
behal f, or that Petitioners did not actually know that
subsi stence costs woul d be deducted and that there was a
procedure in place by which they could object if assessed
subsi stence costs were charged agai nst them

SUMVARY OF ARGUNVENT

STATUTORY CLAI M

Recogni zi ng the increasing burden on |ocal taxpayers, the
Florida Legislature in 1996 enacted Florida Statute 8951. 033
which allows a local jail operator to devise a programfor
collection of the costs which it incurs in incarcerating
inmates. Although the statute does not provide a precise
formula on howit is to be inplenented, it does provide that a
detention facility nmay recover “all or a fair portion” of the
inmate’ s daily subsistence costs, and that such costs, when
assessed, nmay be collected fromany assets that the i nmate may
have, whether within or without the jail facility, not limted

to the inmate’ s cash account on deposit.
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The Broward County Sheriff inplenented such a program
| nmates at the Broward County Jail are assessed a one-tine
$10. 00 “processing” or “unifornt fee, and are additionally
charged at the rate of $2.00 per day to cover a portion of
their daily subsistence costs. Ability to pay, as the statute
requires, is determ ned by whether the inmate has in his or
her account funds sufficient fromwhich to deduct the fee.
Only cash, at the tinme of the arrest, or noney orders,
subsequent to incarceration, are permtted to be deposited
into an inmate account. Exenpt assets are not accepted for
deposit into an inmate account and are therefore not drawn
upon to satisfy the inmate’s obligation to pay subsistence
costs. The program which the Sheriff inplenented is
consistent with both the mandate and requi renents inposed by
Florida Statute 8951. 033.

CONSTI TUTI ONAL CLAI M

The requi renents of procedural due process do not conpel
that sonme type of pre-deduction hearing or other proceedi ng be
conducted before the deduction can be made. Al inmates, at
the time of admi ssion into the Broward County Jail, are
notified that they will be charged a subsistence cost, to be
deducted fromtheir inmate account.

|f, either before or after a deducti on has been made, an
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inmate wi shes to object to the deduction of subsistence costs
fromthe inmate account, there is a real grievance procedure
in place, which inmates have utilized, by which those
objections are reviewed and adm ni strative appeal exists. The
programin place is adequate to satisfy procedural due

pr ocess.

Last, Florida Statutes 8951.033, is not inpermssibly
vague, constituting an unlawful del egation of its powers, in
failing to delineate precise guidelines to local jai
operators who will be collecting subsistence costs. Arguably,
the Legislature did not have to provide any guidelines in
authorizing jail operators to collect the costs which they
incur in operating jails. That sonme guidelines are provided,
does not invalidate the statute.

ARGUMENT
l.
THE SHERI FF' S PROGRAM FOR
COLLECTI NG SUBSI STENCE FEES
FROM | NMATES DOES NOT VI OLATE
FLORI DA STATUTE 8951. 033.

Petitioners argue that the Sheriff fails to consider the
actual ability of an inmate to pay subsistence costs, which
they contend is required by the statute. Petitioners
additional ly suggest that the Sheriff makes no effort to
assure that noney exenpt by federal or state law, is not taken
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to defray subsistence costs, as the statute requires. Last,
Petitioners suggest that the Sheriff’s one-tine $10.00
“processing” or “unifornt fee is ultra vires in that it cannot
be said to be a subsistence cost. For all of these reasons,
Petitioners suggest that the Sheriff’s programfor
i npl enentation of the statutory schene for collection of
subsi stence costs is inconsistent with that schene.
Petitioners conplain that the Sheriff in inplenenting the
subsi stence costs collection programutilizes a non-
i ndi vi dual i zed, fornulaic approach. Petitioners contend that
the charging of fees dependent solely on whether there is a
positive balance in the inmate account violates the statute.
Petitioners cite no authority in support of this contention.
That the Sheriff has chosen to enploy a relatively sinple
met hod of determ ning fromwhich i nmates subsi stence costs can
be coll ected does not violate the statute. Reliance upon a
systemthat determnes ability to pay upon availability of
funds in an inmate’ s account represents a practical and
sensible effort to satisfy the legislative intent. Were an
inmate has noney in an inmate account he is deened able to pay
subsi stence costs. If an inmate does not have any noney in
his i nmate account, then the Sheriff does not charge fees

agai nst that account and no negative bal ance accrues.
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Al t hough the statute does provide that a negative bal ance may
accrue where subsistence costs are charged, it does not conpel
the local jail operator to adopt that approach.

It should be renenbered that the population in |ocal
jails is nore transitory than in state prisons. Local jails
are holding facilities for inmates who are crimnally charged,
awaiting trial or other |egal proceedings, who, for whatever
reason, have not or cannot make bail. As a consequence, the
inmate population is fluid and changes on a day to day basis.
The Sheriff’s program provi des an appropriate way to coll ect
subsi stence costs froma constantly changing jail popul ation.

The suggestion by Petitioners that the Sheriff’s program
does not protect against deduction of exenpt funds is
i naccurate. The only way deposits are nmade into an i nmate
account is upon the arrest of the inmate, if that innate
possesses cash nonies or, after incarceration, where a noney
order is deposited into the inmate account. No checks,
whet her personal or from a governnental agency, or froma
corporate entity are accepted for deposit into an innate
account .

Petitioners cite no authority to this court that the
Sheriff’s limtation on the types of deposits which wll be

accepted is not adequate to provide the necessary protection
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consistent with the statutory requirenent that exenpt incone
is not taken to be applied against the subsistence costs. |If
there are nonies on deposit in the inmate account, it, by
definition, is not exenpt. Exenpt incone is not and cannot be
deposited into the account, since once exenpt proceeds are
converted into cash, and are co-mngled, they lose their

exenpt status. Oange Brevard Plunbing & Heating Conpany V.

La Croix, 137 So.2d 201 (Fla. 1962). By limting the types of
deposits which are accepted into an i nmate account, and how
t hose deposits are nade, incone exenpt fromcollection is
never a source from which subsi stence costs can be collected
under the Sheriff’s program

Petitioners contend that the Sheriff, under Florida
Statute 8951.033, is not permtted to collect a one-tine
$10. 00 “processing” fee or as a “uniforni fee, arguing
that such a fee is sonething other than “their daily
subsi stence fees”. Again, Petitioners do not support this
argunent by precedent. In neither of the | ower court
proceedi ngs was there any evidence presented in the record to
indicate that the $10.00 fee is or was used for anything other
than the issuance of a uniform However, assum ng arguendo,
that the $10.00 fee is used for “processing”, it is stil

properly chargeabl e as a subsi stence cost under Florida
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Statute 8951.033. The Legislature has nade clear its intent
that there is an expressed need for innmates to pay for those
costs that a detention facility incurs as a result of that
inmate’ s incarceration. Were those costs are the result of
being lawfully arrested, and are associated with the booking
or processing of inmates, or the feeding, clothing or housing
of inmates, they are properly recoverable in acconplishing the
legislative intent to alleviate the financial burden and
expenses of incarcerated prisoners. The costs incurred in
this process are properly chargeable to the i nmate and by
doing so, the statute is not violated.

Petitioners suggest that the Sheriff’'s program in
determning the inmate’'s ability to pay subsistence costs,
does not properly factor in the liability or potenti al
ltability to a victimor victims dependents.

Moni es needed by the inmate for expenses other than those
which he incurs while incarcerated are easily paid off by
submtting a voucher, informng jail authorities that he or
she is setting aside those proceeds for pick-up by a naned
person, such as a spouse. (R 225-261 [Kristofik deposition,
P. 15-16]) Additionally, if the local jail operators are
advi sed that there are court ordered dispositions of nonies in

the i nnmate account, the subsistence fee is not coll ected even
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if there is a positive balance. (R 225-261 [Kristofik
deposition, P. 13]) Oher than for those purposes the account
nmonies are utilized by the inmates to satisfy their personal
needs. To deduct subsistence costs frominnmate accounts does
not require further segregation of funds for paynment of as yet
unliqui dated and contingent liabilities to victins.
Petitioners suggest that the Sheriff’s programviol ates
Florida Statute 8951. 033, because the program does not go far
enough in not pursuing “sources of inconme and assets outside
of the facilities” in determining “the financial status of
prisoners”. Again, Petitioners provide no precedent
supporting that contention, and the contention is w thout
merit. The Legislature, notwthstanding its clear intent that
t he burden on taxpayers for the cost of incarceration is to be
al | evi at ed, does not conpel that any specific approach be
utilized. The approach which a local jail operator enploys,
determ ned by the specific needs and demands of its comrunity
as affected by inmate population, wll vary fromlocation to
| ocation. The Legislature did not need to specify the details
as to how the collection cost programis to be inplenented,
| eavi ng that decision, appropriately, to the local official.
If the local jail operator determ nes that a search of an

inmate’' s assets in addition to an inmate account is not to be
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conducted, for whatever reason, that does not subject the
programto a determnation that it violates the statute. The
| ocal official retains the discretion to charge the inmate an
anount not exceeding the “daily subsistence cost” and, except
as limted by the statute, can collect those costs as he deens
appropri ate.
1.

A.  PROCEDURAL DUE PROCESS DOCES

NOT REQUI RE A HEARI NG BEFCRE

DEDUCTI ON OF SUBSI STENCE COSTS

FROM | NMVATE ACCOUNTS.

Petitioners primarily rely on Fuentes v. Shevin, 407 U. S

67 (1972) in support of their assertion that all inmtes are
entitled to pre-deprivation hearing before subsistence costs

are deducted fromtheir i nmate account. Fuentes, supra, does

not require hearing before subsistence costs nmay be charged
and deducted fromthe i nmate account.

Due process is a flexible concept and not all situations
calling for procedural safeguards call for the sane sort of

procedure. Morrisey v. Brewer, 408 U S. 471, 481 (1972),;

Respondent concedes that an inmate’s interest in funds in

his i nmate account are protected. Qick v. Jones, 754 F.2d

1521 (9th Cir. 1984); Oloff v. deland, 708 F.2d 372 (9" Gir.

1983); Canpbell v. MIler, 787 F.2d 217 (7" Gir. 1986).

Under standing the property interest of the claimnt, and
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bal anci ng that property interest wwth the governnent’s
interest in having the inmate satisfy his burden to pay the
subsi stence costs which the governnent has incurred helps to
determ ne what procedural safeguards are due. Notw thstanding
the protected interest, a pre-deduction hearing is not
required as the Sheriff’s program has been inpl enent ed.

Petitioners cite no decisional authorities supporting
their claimthat a pre-deduction hearing or proceeding is
necessary before nonies are deducted froman i nmate account to
defray subsi stence costs.

As the record indicates, inmates are notified upon
incarceration that a deduction will be nmade, and how t hat
deduction is to be calculated, by the posting in each housing
unit of the applicable policy, and in the Inmate Handbook, a
copy of which is provided upon adm ssion to the facility. The
policy, as posted, advises as to the procedure for objecting
to the deduction. Although Petitioners conplain that the
policy is not as clear as they believe it should be, they fai
to provide any supporting precedent that the notice has to be
any nore conplete, precise or clear. The information provided
is sufficient fromwhich an i nmate can determ ne that he has
an obligation to pay for his subsistence costs, and how t hat

obligation wll be satisfied. 1In the context of a detention
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facility deducting subsistence costs, applying the principle
that due process is to be flexible, other courts, in simlar
situations, have determ ned that the process which is due is
m nimal, and that the notice which the Sheriff is providing

here woul d be adequate. Mchigan v. Turner, 312 NW2d 418

(Mch.Ct.of Appeals 1981); Gardner v. WIlson, 959 F. Supp. 1224

(C.D. Cal. 1997).

Al though the Petitioners do not specify exactly what
process they believe is due, their vague suggestion that sone
kind of additional process is required appears to be asking
this Court to restructure routine matters of jail operations
into sone type of nore formalized proceedi ng, presunmably
warranting subm ssion of evidence, exam nation of w tnesses,
etc. That conclusion is not conpelled by the Constitution,
and otherwise interferes with jail operations, the effect of
which, at a mninmum would be to thwart the collection of the
subsi stence costs which inmates are obligated to pay. It is
not practical or necessary to conplicate the procedure any
nmore than currently exists. Conpelling a nore fornalized
inquiry into an inmate’s ability to pay incarceration costs at
the inception of incarceration or as incarceration continues
ot her than the procedure which this Sheriff has inplenented,

is not practical, and is not constitutionally conpell ed.
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Petitioners continued reliance upon Fuentes, supra is

i napposite. Specifically, in Fuentes, the Suprenme Court
st at ed:

Only in afewlimted situations his this

Court allowed outright seizure w thout

opportunity for a prior hearing. First, in

each case, the seizure has been directly

necessary to secure an inportant

governnmental or general public interest.

Second, there has been a special need for

very pronpt action. Third, the state has

kept strict control over the nonopoly of

legitimate force: the person initiating the

sei zure has been a governnent official

responsi bl e for determ ning, under the

standards of a narrowWy draw statute, that

it was necessary and justified in the

particul ar instance. At 91

It is the cited exception which supports the Sheriff’s

contention that due process has been satisfied. The
Legi sl ature has determned that there is an inportant
governnmental interest in obligating inmates to reinburse |ocal
government for the incarceration costs which are incurred.
There is a need for pronpt action. |f the deduction is not
made at the tine that the funds are available, the collection
of the subsistence costs is, practically, nullified. It is
government, in this case the Broward County Sheriff, that is
responsi bl e for determ ning when, and under what
ci rcunst ances, the deduction is to be nade, as provided for in
t he program whi ch has been pronul gated under his authority.
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| f an objection or grievance is to be submtted, there is a
procedure for that grievance to be reviewed and appeal ed.
Therefore, the general rule of Fuentes does not apply. The
Suprene Court, in recognizing an exception, indicated that the
notice requirenents for due process can be |limted under
appropriate circunstances. The Sheriff’s procedure falls
within that exception

B. THE METHOD BY VWH CH | NVATES

MAY OBJECT, AFTER THE FACT, TO

THE COLLECTI ON OF SUBSI STENCE

COSTS UNDER THE SHERI FF' S PROGRAM

SATI SFI ES PROCEDURAL DUE PROCESS.

In this conponent of their claim Petitioners contend
first that the Sheriff’s procedure by which i nmates can
“grieve” the collection of subsistence costs fromtheir innate
accounts is, illusory, and, second, does not satisfy the
requi renents of procedural due process under the Fourteenth
Amendnent of the United States Constitution.

Addressing first their claimthat the procedure is
illusory, reference to the record on appeal denonstrates that
there is no factual basis for that assertion. There is no
evidence of record that either Plaintiffs attenpted or were
prevented from seeking or obtaining review by the jail asset
adm ni strator of the propriety of any deduction fromtheir
accounts in subsistence fees.
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The program as defined, and as specifically inplenented,
provi des a procedure by which an inmate, who believes that
coll ection costs have been inproperly deducted fromhis innate
account, to submt a grievance to the innate asset
admnistrator. That adm nistrator reviews the grievance and
if the grievance is not sustained, the inmate can then proceed
up the chain of conmand to the Director of the Departnent of
Detention. (R 225-261 [Kristofik deposition, P. 18]) On the
grievance formthere is a place for the inmate’ s grievance, a
pl ace for the response, and a place for the appeal. (R 225-
261 [Kristofik deposition, P. 20]) Objections have been
sust ai ned and refunds of subsistence costs have occurred. (R
167) The suggestion by Petitioners that the procedure by which
i nmat es may object to a deduction having been made is not
adequat e and neani ngful is not supported by the record.

L

FLORI DA STATUTE 8951. 033 | S NOT

| MPERM SSI BLY VAGUE AND DCES NOT
CONSTI TUTE AN | MPROPER DELEGATI ON
OF LEGQ SLATI VE PONER TO THE
EXECUTI VE BRANCH I N VI OLATI ON OF
ARTICLE I'l, SECTION 3, OF THE
FLORI DA CONSTI TUTI ON.

Petitioners argue that Florida Statute 8951. 033, the
statutory authority under which the Sheriff’'s policy for

coll ection of subsistence costs was created, violates Article
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1, Section 3, of the Florida Constitution. Specifically, the
Petitioners suggest that the statute is inperm ssibly vague in
failing to establish standards upon which the local jail
operator can rely in inplenentation of the statute. In making
that argunent, Petitioners rely upon the general principle

whi ch has been | ong established fromearly precedent. As easy
as the principle my be to enunciate, it is not so easy to
apply, and the cited precedent provides little help in

determ ning whether Florida Statute 8951. 033 viol ates
separation of powers.

Answering the question which Petitioners raise requires
anal ysis of the relevant statutory provision as well as the
problemwhich it is attenpting to address. The purpose behind
the statute as recited is to “alleviate the increasing
financi al burdens of |ocal subdivisions of the state caused by
t he expenses of incarcerated prisoners”. The Legislature has
determined that it is the obligation of inmates who are
incarcerated to “pay for all or a fair portion of daily
subsi stence costs”, and, in recognizing that obligation,
provides a listing of potential sources which it acknow edges
is not all inclusive. The statute is clear in its goal and
|l egislative intent; to reduce the taxpayer burden incurred in

operating local jails.
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The Legislature has directed that the |ocal jail operator
(chief correctional officer) has a responsibility to collect
as much of the actual cost as is incurred (“all or a fair
portion”) of daily subsistence costs. The local jail operator
is obligated to determ ne whether and the extent to which an
inmate can pay for those costs, providing further that that
determnation is to make provisions for excludi ng exenpt
i ncone, under either state or federal law, and to give

consideration to whether the i nnate

has any financial obligation to the victim or victims estate
or dependents.

Not wi t hst andi ng t he gui del i nes which are provided,
Petitioners suggest that the Legislature should have been nore
clear as to when and under what circunstances subsi stence
costs are to be paid or collected.

It is axiomatic that where it is clained that a statute
IS subject to varying interpretations, it is the obligation of
a reviewng court to adopt the interpretation uphol ding the

statute as constitutional. M am_ Dol phins Ltd. V.

Metropolitan Dade County, 394 So.2d 981, 988 (Fla. 1981).

As is apparent here, the statute does not provide a

specific limt as to the anmount of cost to be charged or
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specifically limting factors as to howit is to be determ ned
that an inmate can or cannot pay for his subsistence while
i ncarcerated, that does not conpel that the statute is
unconstitutional. No nore precision is necessary to make the
statute constitutional and functional. The Legislature has
prioritized the inmates financial obligations by directing the
jail operator not to seize incone or assets that are exenpt by
federal or state law, or that may be used to satisfy any
financial obligations to the inmate’ s victins or dependents.
O her than that, any other income or assets may be recovered
to satisfy subsistence costs. That is the |egislative policy.
The execution of that policy is left to those responsible for
the jail operations. The statute specifically provides that
the Sheriff may recover froman inmate all costs associ ated
with the inmate’s incarceration, not just a “fair portion”.
That the Sheriff has discretion whether to enforce the
statute by collecting all costs incurred for an inmate’s
subsi stence, as opposed to sonething |l ess than that, or, only
$2. 00 per day, does not represent an inproper del egation of
| egislative authority to the executive branch. Leaving the
final determnation as to the anount to be charged to the jai
operator should not be construed as an unl awful del egation of

the Legislature’ s policymaking function. The fundanent al
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policy decision that subsistence costs are to be collected
remains with the Legislature. That the statute does not
provi de greater specificity allows the |Iocal jail operator
enough | eeway to establish a programthat is unique to his or
her jail operation.

Petitioners continue to suggest that the Legislature
could (and, apparently should) have relied upon the sane
i ncome and assets criteria as set forth in Florida Statutes
8§27.52 (determ ning the indigency of a crimnal defendant) as
bei ng applicable in determ ning whether an inmate should be
obligated to pay subsistence costs. The Respondent does not
di sagree that the Legislature could have done that, but it was
not obligated to do that. However, by way of explanation as
to difference, assum ng such an explanation is necessary, it
shoul d be renenbered that Florida Statute 827.52 delineates
criteria for the court to use in determ ning whether a
crimnal defendant is “indigent” and therefore entitled to
court appointed counsel in conparison to Florida Statute
8951. 033, which is designed to determ ne whether an i nmate
w Il be responsible for paying his own subsistence that, in
the first instance, is being provided by the governnent
regardl ess of his ability to pay at the tinme. By |eaving the

final determnation of “ability to pay” to the local jai
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operators, the Legislature chose to allow those |ocal jail
operators to inplenent the policy which it established,
recogni zing that the local jail operators are best able to
determ ne what costs are incurred and how, if at all, its jail
popul ation can satisfy its statutory duty for reinbursenent of
those costs. That statutory schenme does not violate the
separation of powers provision contained in Article I,

Section 3, of the Florida Constitution. Departnent of

| nsurance v. Sout heast Volusia Hospital District, 438 So.2d

815 (Fla. 1983); _Tory v. State, 686 So.2d 689 (4'" DCA 1996).

The Legislature by its statutory enactnent has recogni zed
that i nmates have a duty to pay for their incarceration costs.
Petitioners conplaint that the statute is unconstitutional
because it did not provide enough |imtations on how the | ocal
jail operator is to “determ ne the financial status of
prisoners for the purpose of paying fromtheir incone and
assets all or a fair portion of their daily subsistence costs”
is not valid. That direction acconplishes nothing other than
to reference what any debtor, governnental or private,
considers in determ ning whether any debt is collectible.

That the Legislature chose to use general ternms does not
expand the local jail operators authority beyond the expressed

intent and policy of the Legislature as provided in the
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statute which it enact ed.
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CONCLUSI ON

As denonstrated by the foregoing authority and argunents
presented in this Answer Brief, the Sheriff respectfully
suggests that the Court first reconsideration whether it was
appropriate to assune jurisdiction over this matter. Assum ng
that it is determned that jurisdiction was not inprovidently
granted, the Sheriff suggests that the decision of the Fourth
District Court of Appeal, affirmng Summary Judgnment in the
Sheriff’'s favor, be upheld, and, further, that it be
determned that Florida Statute 8951. 033 be held to be
constitutional and, that the Sheriff’'s programfor collecting

subsi stence costs be approved.

-31-



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoing was mailed to: GARY KCOLLIN, ESQ, 8211 West Broward
Boul evard, Suite 420, Fort Lauderdale, Florida 33324 and
STEVEN W SOTSKY, ESQ , 3050 Jefferson Street, Mam , Florida

33133, this __ day of January, 2002.

PURDY, JOLLY & G UFFREDA, P. A
Attorneys for Respondent SHERI FF
1322 S.E. Third Avenue

Fort Lauderdal e, Florida 33316
Tel ephone (954) 462-3200

Tel ecopi er (954) 462- 3861

BY:

BRUCE W JOLLY
Fl a. Bar No. 203637

-32-



CERTI FI CATE OF COVPLI ANCE WTH RULE 9. 210(a) (2)

| HEREBY CERTI FY that the type styled utilized in this

Bri ef

is Courier

New 12 point.

PURDY, JOLLY & G UFFREDA, P. A
Attorneys for Respondent/ Sheriff
1322 S.E. Third Avenue

Fort Lauderdal e, Florida 33316
Tel ephone (954) 462-3200

Tel ecopi er (954) 462-3861

By

BRUCE W JOLLY
Fl a. Bar No. 203637

- 33-



