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ARGUMENT

|. THE SHERIFF'SPROGRAM FOR COLLECTING FEESFROM INMATESVIOLATES
FLA. STAT. §951.033(2).

One point of puzzlement inthe Respondent’ sAnswer Brief isthefollowing circular assertion:
“Exempt income is not and cannot be deposited into the account, since once exempt proceeds are
convertedinto cash, they losetheir exempt status.” Answer Brief [hereinafter“AB”] at 14, citing Orange
Brevard Plumbing & Heating Co., v. La Croix, 137 So.2d 201 (Fla. 1962). That case dealswith the
proceeds of asale of homestead property and holds that the exemption continuesif the proceeds are
intended for use in buying another one. The connection of that case to this one remainsamystery to
Petitioners. First, itisdirectly contrary to the Sheriff’ sargument, sincethe cashin an arrestee’ spocket
could under that case continueto beexempt if it represented proceeds of the saleof ahomestead and was
targeted for the purchase of another homestead. Second, § 951.033(2) creates exemptionsthat do not
pertainto the sourceof themoniesat al but depend onwhether themoniesareneeded for certain specific
purposes. “ Consideration shall begiventotheprisoner'sability to pay, theliability or potential liability of
the prisoner to thevictim or guardian or the estate of the victim, and hisor her dependents.” Thus, the
Sheriff’ sargument that “monieson depositintheinmate[are] by definition” not exemptisacompletenon
sequitur.

Additionally, the statute speaksnot only of exemptions, but of theinmate’ sability topay. Inthis
regard, thestatuterecitesthat " many prisonershave sourcesof incomeand assetsoutside of thefacility .
..." Thisisaclear indication of thel egid ativeintention that these sourcesbe considered indeterminingan
inmate'sactua "financid gatus." Conversaly, theabsenceof outs de sourcesshould count heavily against
afinding of “ability to pay.”

Thisreading of thestatuteissupported by thefact that in ana ogouscontexts, whereability to pay
isat issue, theapplicablestatutesspecifically requireinquiry, by in-person questioning or astandardized

form, asto the subject’ sincome and assets. For example, Fla. Stat. 27.52(2)(b)(1) provides that an
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accused personisindigent if he has"income equal to or below 250 percent of the then current federal
poverty guidelinesprescribed for thesize of thehousehol d of theaccused by the United States Department
of Health and Human Services. . .." Sec. (2)(b)(2) (c)(2) also takesinto account whether * defendant
owns, or hasequity in, any intangibleor tangible personal property or real property or theexpectancy of
an interest in any such property.”

Likewise, thefederal statuteallowingacivil litigant to proceed in forma pauperis, 28U.S.C. 8§
1915(a)(1) requires* an affidavit that includes a statement of all assets such prisoner possesses. . .."
Similarly, Fed. R. App. P. Form 4, “ Affidavit Accompanying Motionfor Permissionto Appea inForma
Pauperis’ requirestheapplicant tolist sourcesof income (including spouse’ sincome), employment history,
assets, living expenses and other pertinent information.

By contrast, the Sheriff’ sexclusiverelianceona“positivebalance” intheinmate' saccountisnot
areasonableresponseto the statutory command to determinethe”financial status’ of theinmate. The
Sheriff'samplistic”test” isnot adetermination of "financia status' that isfaithful tothestatute. It doesnot
conform to the statutory mandate that "consideration shall be given to an inmate's ability to pay."

Themechanical approach of SOP1.2.12isa so contrary totherequirement of Section 951.033(2)
to consder aninmate's” potential liability" tothevictim or others. Thisaspect of thestatuteiscompletely
ignored. Likewise, the Sheriff's policy violates § 951.033(2) by failing to consider (except for court-
ordered restitution and government checks) whether aninmate'sfundsmay be subject to exemptionsunder

state or federa law.

II. THESHERIFF SPROGRAM FORCOLLECTING FEESFROM INMATESVIOLATES
PROCEDURAL DUE PROCESS OF LAW UNDER THE FOURTEENTH AMENDMENT.

The Sheriff’ scongtitutional argumentisequally obtuse: “ Petitionersciteno decisiona authorities
supportingtheir claimthat apre-deduction hearing or proceedingisnecessary beforemoniesarededucted

fromaninmateaccount to defray subsistencecosts.” AB at 18. Onthecontrary, Petitionersciteat | east



ahalf-dozen casessupporting the point that in non-emergency circumstancesapre-deprivation hearingis
required by due process of law, including Fuentes v. Shevin, 407 U.S. 67 (1972); Boddie v.
Connecticut, 401 U.S. 371, 378-379 (1971); Rucker v. City of Ocala, 684 So.2d 836, 841 (Fla. 1st
DCA 1996); Armstrong v. Manzo, 380 U.S. 545 (1965); K.M.T. v. Dept. of H.R.S,, 608 So.2d 865,
870 (Fla. 1st DCA 1992); Connecticut v. Doehr, 501 U.S. 1, 3 (1991); and others.

Perhapsthe Sheriff’ spoint isthat none of these cases deal precisaly with theissue of assessing
inmateaccounts. Well, of course, acaseof firstimpression requiresapplication of standard constitutional
law principles to the particular facts of this case.

Further, the Sheriff takesPetitionerstotask for failing to specify what processisdue. AB at 19.
It alsoinvokesthefal se specter of “ asking thiscourt to restructureroutine mattersof jail operationsinto
sometypeof moreformalized proceeding, presumably warranting submission of evidence, examination of
witnesses, etc.” Not at all. No formalized proceeding is required by due process. What isrequired is
appropriateand timely inquiry of theinmate’ sfinancia status. This can be accomplished, asitisinthe
federal courts, by thesimpleexpedient of having theinmatefill out aform that askspertinent questions
about income and assets, like Fed. R. App. P. Form 4.

Petitionersdo not suggest that aform for inmates need be asdetail ed, but it isone method that
would comport with due process. Parenthetically, aform might al so becoded to permit rapid processing

by computer, thuseliminating theargument that actua inquiry intoincomeand assetsistoo burdensome.

1. FLA. STAT. § 951.033 IS IMPERMISSIBLY VAGUE AND CONSTITUTESA
STANDARDLESS DELEGATION OF LEGISLATIVE POWER TO AN EXECUTIVE
BRANCH OFFICIAL IN VIOLATION OF THE FLORIDA CONSTITUTION.

Petitionersdo not contend that del egated authority isper seunlawful under theHoridaCongdtitution;
theremust be someplay inthejointsin order that asystem of government built on separation of powers
may function effectively. The*“crucial test ... iswhether the statute contains sufficient standards and

guidelines’ of reasonable specificity for thedel egated power, or whether theLegidaturehasabdicated its
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responsi bility by allowing an Executive Branch official to declarewhat thelaw is. Dept of Insurancev.
Southeast Volusia Hospital District, 438 So.2d 815, 819 (Fla. 1983).

Inthelatter case, cited by the Sheriff, the statute was upheld because, inter alia, termssuch as
“sound actuaria basis’ weredeemedto be* ameaningful standard.” Id. By contrast, §951.033failstouse
recognizedtermsof art andthusfailsto givecontent toitsmateria terms, suchas*ability topay.” It does
thereforeviolatethenondel egation principle. See Askewv. CrossKeysWaterways, 372 S0.2d 913, 924
(Fla. 1978).



CONCLUSION

The Sheriff’ sexclusvereianceonapostivebaancein S.O.P. 1.2.12 unlawfully cutsstatutory and
constitutional corners. Additionally or aternatively, thestatuteitself is unconstitutiona . Thedecisonand
opinionof thecourt of appeal sarewrong and should bereversed, witharemandtothecircuit court for

further proceedings on remedies.
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