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PRELI M NARY STATEMENT

Appel  ant, lan Deco Lightbourne, was the defendant in the
trial court; this brief will refer to Appellant as such,
Def endant, or by proper nanme. Appellee, the State of Florida,
was the prosecution below, the brief will refer to Appellee as
such, the prosecution, or the State.

The State will use the follow ng synbols to reference the

vari ous aspects of the record in this case:

R = Record on direct appeal to this Court

PCR1990 = 1990-91 record on 3.850 to this Court

PCR1996 = 1995-96 record on 3.850 to this Court

PCR1996Sup = 1995-96 suppl enentary record on 3.850 to

this Court

PCR1999 = 1999 record on 3.850 to this Court, i.e.,
the record of the trial court proceedi ngs
that resulted fromthe remand fromthis
Court and that resulted in the Order being
appeal ed here

PCR1999Sup = 1999 suppl enentary record on 3.850 to

this Court, i.e., the supplenentary
record of the trial court proceedings
that resulted fromthe remand fromthis
Court and that resulted in the Order
bei ng appeal ed here

The State will add a "T" in front of any vol unme nunber typed

by the court reporter on the front of the transcript.



Simlarly, a "T" placed in front of page nunbers indicates the
court reporter's typed pagination. O herw se, volunme nunbers
and pagi nation are those of the circuit clerk. "IB" wll
designate Appellant's Initial Brief. The foregoing respective
synbols will be foll owed by any appropri ate page nunber.

Al'l bold-type enphasis is supplied, and all other enphasis
is contained within original quotations, unless the contrary

i s indicated.

STATEMENT OF THE CASE AND FACTS

On appeal here is Judge Angel's order denying Lightbourne's
post convi ction notion (PCR1999 X 1397), and found:

that the testinony of Larry Emanuel, by itself and
together wth all other post-trial evidence, adds
not hi ng of value to M. Lightbourne's claimthat
Theodore Chavers and Theophilus Carson were acting
as agents for |aw enforcenent in soliciting
statenents from M. Lightbourne. To the contrary,
Emanuel ' s testinony shows that these infornmants
were acting on their own and that he, and probably
the others, would say al nost anything to help

t hensel ves. Emanuel's testinony is so lacking in
credibility that it is clear why the State did not
call himas a witness at trial.

(PCR1999 1396, footnote omtted) Judge Angel, having
consi der ed

the testinony of Larry Emanuel and the cunul ative
effect of all evidence in the record, the total
picture is abundantly clear that all jail house
informants were acting out of self interest and
hope of personal gain and that none of them were
acting as agents solicited by the State.

(PCR1999 X 1296)



Judge Angel "[c]onsider[ed] the [post-trial] testinony of
Larry Emanuel, by itself and together with all other post-
trial evidence" and found:

1. That Theodore Chavers and Theophil us Carson

were not acting as agents for |aw enforcenent in
soliciting statenments fromlan Lightbourne.

2. That the State's use of jail informnt
testinmony did not violate lan Lightbourne's right
to counsel

3. That there is no reasonable possibility that
a new penalty phase hearing would result in a
different result as to the inposition of the death
penal ty.
4. That the presentation of this new evidence at
a new penalty phase hearing woul d probably not
produce a different result.
(PCR1999 X 1396)
On appeal, Judge Angel's order is entitled to a view of the
evi dence favorable to holding that conpetent, substanti al
evi dence supports it. See standard of review discussed infra.
Therefore, the State objects to argunentation within
Li ght bourne's Statenment of Facts, especially argunmentation
that favors a factual finding contrary to Judge Angel's.
Exanpl es include the use of enphasis through bold typeface or
underlining within block quotes (IB 8, 11, 18);
characterizations of Emanuel's testinony as "resolute" (IB
11), "clarifying" or "clarified" (1B 13, 14, 14), "consistent
with" (1B 14), "yet admtted" (IB 19); and, editorial coments
such as "Despite the attenpts to confuse hint' (1B 11) and
"attenpted this tactic again" (1B 12) gratuitously attributing

ill notive.



The State al so questions how a wtness feeling sorry for
Emanuel (IB 17) has any relevance in this appeal.

In arguing in support of the circuit judge' s order here,
the State will rely upon the cunul ative record of this case,
including the original trial facts, especially as sumarized

in Lightbourne v. State, 438 So.2d 380, 390-91 (Fla. 1983),

and Light bourne v. Dugger, 829 F.2d 1012, 1014-15 (1ith G

1987). The State will, at |length, focus on the 1999
evidentiary hearing conducted pursuant to this Court's remand.
Inter alia, it will focus upon Emanuel's 1999 testinony that
he had spoken with Keith Raym and Eddi e Scott about
Li ght bourne's case. (PCR1999 VII 923-24). In 1996, these
officers had testified that they had nothing to do with
Li ght bourne's case. (PCR1996 3/15/96 Transcript T68-69, T73,
T76)

Emanuel acknow edged that his 1994 affidavit concerning
this case was "a |little bit msleading." (PCR1999 VII 977)

Emanuel responded to a question regarding the Cats' case:
"l don't even have to answer no nore questions on that Sonny
Boy Qats case" (PCR1999 VII 989) and indicated that the
prosecution engaged in "foul play" because it did not use his
testinmony in Lightbourne's trial (PCR1999 VIl 950-51).

At the 1999 hearing, prosecutor Black testified:

| have no recoll ection whatsoever of representing M.
Emanuel during the period 1980 or '81, or before that or

after that for that matter. | have a present
recol lection created fromny study of court records.

* k%



... | amnot in a position to say that |I did or did

not have conversations with M. Emanuel about any

subj ect, including whether or not he was part of the

Li ght bour ne case.

(PCR VIl 1033-34) Subsequent to Emanuel's return to Ccal a at
his instigation, Black had done "nothing of substance" in this
case. (PCR1999 VII 1047) At the 1999 hearing, Lightbourne
called Black as his witness. (l1d. at 1026)

Concerni ng Bl ack's representation of him Emanuel on direct
exam nation testified, in part, at the 1999 heari ng:

Q Now, did there conme a tine when you had any

di scussion wwth M. Black about your involvenment with

M . Lightbourne's case?

A Yeah. | had told himthat | had been working

with the police departnent on sonme cases. And the

burglary cases that | had, the second one that | had,

they threw it out because it was a trespassing. ***
(PCR1999 VI 926) Thus, the State disputes any suggestion that
Emanuel told Black any details of "what he had done for |aw
enforcement” (1B 14).

In addition, the State will reach back into other details
of the hearings conducted in 1990 and 1995- 96.

Finally, the State notes its objection to the argunent
appeari ng under Lightbourne's "Procedural H story" (IB 3 n. 2)
and indicates that it wll submt authorities in note 13 infra
in support of the prosecutor's adm nistrative/ mnisterial

actions.

SUMVARY OF ARGUNVENT

| SSUE 1| .



| nmat e Li ght bourne would unlawfully substitute his factual
findings for those of G rcuit Judge Angel's.

The accunul ation of raw nunbers of unreliable and
unbel i evabl e statenents fromrecanting i nmates does not
justify providing Lightbourne a new penalty phase. Raw nunbers
of inmates do not decide the issue. |In postconviction
proceedi ngs, the circuit judge, |ooking the witnesses in the
eye and observing their deneanor on the stand, does.

Emanuel ' s 1999 postconviction testinony illustrates why
i nmat es' postconviction hearsay affidavits and letters are
i nherently untrustworthy and generally wither in the crucible
of cross-exam nation. Wile Emanuel's proposed testinony
| ooked prom sing for Lightbourne as abstract words on paper,
Emanuel 's credibility was destroyed at the evidentiary
heari ng. I ndeed, Emanuel is a case study supporting the w sdom
of the well-settled principle that "recanted testinony is
"exceedingly unreliable.""

Accordi ngly, Judge Angel found not only Emanuel unworthy of
belief, but also Lightbourne's other postconviction
recantati on evidence, and, based upon the cunul ative record
before him lawfully deni ed Lightbourne's postconviction
cl ai ns.

ISSUE | is neritless.

| SSUE 11 .



Li ght bour ne' s conpl ai nt about Prosecutor Bl ack's role as
Emanuel 's attorney in about 1981 is devoid of nerit, and
Li ght bourne has failed to specify a constitutionally
cogni zabl e cl ass, rendering any equal protection claimfatally
flawed. As to both equal protection and due process, Black's
representation of Emanuel has not prejudiced Lightbourne in
any way. Emanuel told himno details whatsoever about his
(Emanuel ' s) supposed role in Lightbourne's case, and Bl ack
recal |l ed none. Bl ack has been a professional advocate for the

State, period.

| SSUE | I1.

To date, Lightbourne has failed to show a prima facie case
that there was (1) an actual conflict that (2) incurred
prej udi ce upon Li ght bourne based upon CCRC s representation of
Cats. The content of Emanuel's 1981 statenent to the police
concerning OCats was not at issue. At nost, Lightbourne has
shown a nonprejudicial potential conflict, which fails to neet

both prerequisites for relief.

ARGUMENT
| SSUE |

DI D THE TRI AL COURT REVERSI BLY ERR BY FI NDI NG
EMANUEL' S EVI DENTI ARY HEARI NG TESTI MONY UNWORTHY CF
BELI EF AND H'S AND THE OTHER POSTCONVI CTI ON EVI DENCE
| NCONSEQUENTI AL? ( Rest at ed)



In Lightbourne v. State, 742 So.2d 238 (Fla. 1999), this

Court remanded to the circuit court to afford Lightbourne the
opportunity to submt the postconviction testinony of Larry
Emanuel and for the circuit court to make findings pertaining
to Lightbourne's postconviction clains arising out of jail

i nmat e recantations. Lightbourne, 742 So.2d at 248-49, clearly

indicated that guilt was established i ndependent of the trial
testinmony of the jail inmates and that, therefore, the remand
only concerned the penalty phase: "Even w thout Chavers' and
Carson's testinony, the evidence overwhel m ngly supports a
conviction of guilt."

| ssue | targets the circuit court's findings in the order
(PCR1999 X 1395-97) it entered pursuant to the 1999 renand.
The Order was entered February 26, 2001, after conducting an
extensive evidentiary hearing in which several wtnesses
testified, including Larry Emanuel. (See PCR1999 VIl). CGrcuit
Judge Carven D. Angel's 2001 Order found that Enanuel's
postconviction testinony is unworthy of belief and thereby
adds nothing to Lightbourne's postconviction clains; that
Theodore Chavers and Theophilus Carson were not agents of the
State; that the State's use of their testinony at trial did
not violate Lightbourne's right to counsel; and, that,
cunul atively viewing all of the postconviction evidence,
Li ght bourne would still receive the death penalty in any new

penal ty phase. (PCR1999 X 1395-97)



As finder of postconviction fact, Judge Angel! has now
personal | y observed the postconviction testinony, on the one
hand, of forner jail inmates Theodore Chavers (PCR1990 T-1V
T98-196, T-VII T18-179, T-VIII T4-59, T-XIl T16-59),
Theophi l us Carson, aka James Thomas Gl | man (PCR1996 T-1 T12-
57), and Richard Carnegie (PCR1990 T-V T11-66), and, pursuant
to this Court's 1999 remand, Larry Emanuel (PCR1999 VII 917-
1025), and, on the other hand, Al bert Simmons, the |ead
prosecutor in Lightbourne's case (PCR1996 T-1 T59-85), Ti nothy
Bradl ey, Carson's attorney (PCR1996 T-1 T141-55), Janes T.

Rei ch, who prosecuted Carson in 1981 (PCR1996 T-1 T254-63),
Bob Joyner, a police officer in 1981 (PCR1996 T-11 T292-96),
Fred Latorre, the lead investigator in this case (PCR1996 T-11
T297-306, PCR1999 VI| 1066-77), Deputy Guy McW I Iianms, who
assisted the lead investigator, LaTorre, in the investigation
of this case (PCR1996 T-11 T306-13), Ken Raym in 1981 an
investigator with the sheriff's office who worked with Deputy
Eddi e Scott (PCR1996 vol une dated 3/15/96 T66-73), and Edward
L. Scott, an attorney at the tine of the postconviction
evidentiary hearing but a sheriff's office investigator from

1978 to 1984 (PCR1996 vol une dated 3/15/96 T74-84).2 The State

! Judge Swi gert personally had observed the trial

testi nony and sentenced Lightbourne to death. (See R T-11 et
seq.)

2 At the end of the 1995 postconviction evidentiary

hearing, collateral counsel summarized the evidence he
subm tted as showi ng, or would show, that Carson was |ying at

-9-



respectfully submts that the cunul ati ve postconviction

evi dence supports Judge Angel's findings pertaining to them
and t hereby supports affirmng his denial of postconviction
relief. Lightbourne has failed to neet the burdens applicable

to his postconviction clains.

A. The Grcuit Court's Findings.

Judge Angel denied Lightbourne's postconviction notion
(PCR1999 X 1397), found that Larry Emanuel's 1999
postconviction testinmony is not worthy of belief, and found
that, cunulatively view ng the evidence, Lightbourne has
failed to establish a clai mupon which to grant relief:

The Court finds that the testinony of Larry Emanuel,
by itself and together with all other post-trial
evi dence, adds nothing of value to M. Lightbourne's
claimthat Theodore Chavers and Theophilus Carson were
acting as agents for |law enforcenent in soliciting
statenents from M. Lightbourne. To the contrary,
Emanuel 's testinony shows that these informants were
acting on their own and that he, and probably the
others, would say al nost anything to hel p thensel ves.
Emanuel 's testinony is so lacking in credibility that it
is clear why the State did not call himas a w tness at
trial.

(PCR1999 1396, footnote omtted) Judge Angel, having
consi der ed

the testinony of Larry Emanuel and the cunul ative effect
of all evidence in the record, the total picture is
abundantly clear that all jailhouse informants were
acting out of self interest and hope of personal gain
and that none of themwere acting as agents solicited by
the State.

trial. He focused upon Carson, Simons, Chavers, Carnegie, and
Emanuel . (See PCR1996 T-I1 T 322-23)

-10 -



(PCR1999 X 1296)

Judge Angel "[c]onsider[ed] the [post-trial] testinony of
Larry Emanuel, by itself and together with all other post-
trial evidence" and found:

1. That Theodore Chavers and Theophilus Carson were
not acting as agents for |aw enforcenent in soliciting
statenments fromlan Lightbourne.

2. That the State's use of jail informant testinony
did not violate lan Lightbourne's right to counsel.

3. That there is no reasonable possibility that a new
penal ty phase hearing would result in a different result
as to the inposition of the death penalty.

4. That the presentation of this new evidence at a new
penal ty phase hearing woul d probably not produce a
different result.

(PCR1999 X 1396)

It appears that Lightbourne wishes this Court to reweigh
evi dence, sone of which has been held to be inadm ssible, and
substitute his factual findings for those of Judge Angel's.
However, under this Court's well-settled standard of appellate
review, given the cunulative record of evidence that was

adm tted, Judge's Angel's findings nerit affirmance.

B. The Standard of Appellate Revi ew.

As factual findings, the trial court's conclusions
regardi ng and the cunul ati ve postconviction evidence,
i ncludi ng Emanuel's testinony, are entitled to affirmance if

supported by conpetent, substantial evidence. See Way v.

State, 760 So.2d 903 911-12 (Fla. 2000) ("trial court's
finding after evaluating conflicting evidence that Brady

mat eri al had been disclosed is a factual finding"; "review ng

-11 -



court should uphold the finding as long as it is supported by
conpetent, substantial evidence in the record"), citing

Stephens v. State, 748 So.2d 1028 (Fla. 1999); Shere v. State,

742 So.2d 215, 218 n.8 (Fla. 1999) (post-conviction
evidentiary hearing resulting in trial court "rejecting the
claimof ineffectiveness for not investigating or devel opi ng
further nental mtigation"; "the role of the trial judge in an
evidentiary hearing is to make credibility determ nations and

findings of fact"); State v. Spaziano, 692 So.2d 174, 178

(Fla. 1997) ("superior vantage point to see and hear the
W tnesses presenting the conflicting testinony. The cold

record on appeal does not give appellate judges that type of

perspective"); Phillips v. State, 608 So.2d 778, 780 (Fla.
1992) (factual findings concerning recanted i nmate testinony;
"The circuit court found this evidence to be conpletely
unbel i evabl e, and we find conpetent, substantial evidence to
support this finding").

As Johnson v. State, 660 So.2d 637, 641-42 (Fla. 1995), put

When evi dence adequately supports two conflicting
theories, this Court's duty is to reviewthe record in
the light nost favorable to the prevailing theory.
Wiornos v. State, 644 So.2d 1012, 1019 (Fl a.1994), cert.
denied, --- US ----, 115 S . C. 1708, 131 L. Ed.2d 568
(1995).

Here, the "prevailing theory" is that the postconviction
recantations and rel ated evidence are not worthy of any wei ght

and therefore do not support any postconviction clains.

-12 -



Contrary to Lightbourne's assertion (1B 50-51), the length
of the trial court's findings is not the criterion for their
affirmance. The trial court has revi ewed extensive nmenoranda
fromthe parties, including ones submtted after the 1999
evidentiary hearing (PCR1999 VIII 1095 et seq., X 1327 et
seq., 1379 et seq.) and evaluated the evidence extendi ng over
three sets of evidentiary hearings, and explicitly found that
cunul atively it does not nerit postconviction relief:
"[c]onsidering the testinony of Larry Emanuel and the
cunmul ative inpact of all evidence, the total picture is ...";
"[c]onsidering the testinony of Larry Emanuel, by itself and
together with all other post-trial evidence ..."). (PCR1999 X
1396) Especially when the record is viewed "in the |ight nobst
favorable to the prevailing theory," conpetent, substanti al
evi dence support the trial court's assessnent of the
post convi cti on evi dence.

Mel endez v. State, 718 So.2d 746, 747-48 (Fla. 1998)

(footnote omtted), capsulized these principles and applied
themto a post-conviction allegation of "newy discovered
evi dence":

The court found that the testinony of these w tnesses,
"either individually or cumulatively, falls short of the
standard required to grant a retrial,' and denied
Mel endez's rule 3.850 notion. Ml endez appeal s that
deni al, raising four issues.

Mel endez first clainms that newy discovered evidence
establishes his innocence and the trial court erred in
denying himrelief. W disagree. This Court set forth
the relevant standards in Blanco v. State, 702 So.2d
1250 (Fl a.1997):

-13-



First, to qualify as newy discovered evidence, 'the
asserted facts nust have been unknown by the trial
court, by the party, or by counsel at the tinme of
trial, and it must appear that defendant or his
counsel could not have known them by the use of
diligence.' Second, to pronpt a newtrial, '"the newmy
di scovered evidence nmust be of such nature that it
woul d probably produce an acquittal on retrial.'’

In reviewing a trial court's application of the
above law to a rule 3.850 notion follow ng an
evidentiary hearing, this Court applies the follow ng
standard of review. As long as the trial court's
findings are supported by conpetent substanti al
evidence, 'this Court wll not substitute its judgnent
for that of the trial court on questions of fact,

i kewi se of the credibility of the witnesses as well
as the weight to be given to the evidence by the trial
court.'
ld. at 1251 (footnotes omtted) (quoting Jones v. State,
591 So.2d 911, 915, 916 (Fla. 1991), and Denps v. State,
462 So.2d 1074, 1075 (Fla. 1984)). In the present case,
the trial court addressed this claimat |ength and
concl uded:

I n support of the newly discovered evidence claim
the defendant called five w tnesses: Deborah Cotti,
Jani ce Dawson, Sandra Kay Janes, John Berrien and
Dwm ght Wells. They all clainmed that Vernon Janmes had
made incrimnating statenents to them about the
nmurder. Four of the five were not credible wtnesses
and their testinony, either individually or
cunmul atively, falls short of the standard required to
grant a retrial.

In sunmary, the newly discovered evidence claim
rests on the testinony of three convicted fel ons who
say Vernon Janmes made incrimnating statenents about
the nurder, the partial recanting of a co-defendant's
testinony, and a | awer's vague nenories of Vernon
Janes' several confessions. The original defense was
that Vernon Janes did it. The jury rejected that
def ense and none of the above would |ikely have been
credi bl e enough to change that verdict in my opinion.
The record shows that the trial court properly applied

the law, and its findings are supported by conpetent
substanti al evidence. Consequently, this Court is
precluded from substituting its judgnent for that of the
trial court on this matter. See Bl anco, 702 So.2d at
1252 (citing Denps v. State, 462 So.2d 1074 (Fl a.1984)).
W find no error.
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Mel endez, 718 So.2d at 748-49, also affirmed the trial court's
factual finding that rendered a Brady clai mineffectual:
The major problemwi th this so-called Brady violation

is that in order to sustain it one has to believe

[ def ense witness] John Berrien. | do not believe John

Berrien. *** None of the four elenents of a Brady

viol ati on were proved.
As in Melendez, there is "no error"” here.

Mor eover, in assessing the cunul ative inpact of recanted
testinmony, the raw nunber of recantations is not controlling.

See Jones v. State, 709 So.2d 512, 525 (Fla. 1998) ("unlike

t he confessions in Chanbers, the alleged confessions in this
case lack indicia of trustworthiness. The fact that nore

i nmat es have cone forward does not necessarily render the
confessions trustworthy").

After the facts are determned with due deference to the
trial court, the abuse-of-discretion standard applies to
whet her Lightbourne is entitled to a new penalty phase:

In reviewng the trial court's decision, we are

m ndful that 'this Court, as an appell ate body, has no

authority to substitute its view of the facts for that

of the trial judge when conpetent evidence exists to
support the trial judge's conclusion.' *** A trijal
court's order on a notion for newtrial wll not be

reversed absent an abuse of discretion. Spaziano, 692

So.2d at 178.

Jones v. State, 709 So.2d 512, 514-15 (Fla. 1998).

Accordi ngly, Lightbourne bears the burden of establishing
that, after conflicts in the postconviction evidence are
resolved in favor of the rejection of his clains, "no

reasonabl e [ person] would take the view adopted by the trial

-15 -



court," Canakaris v. Canakaris, 382 So.2d 1197, 1203 (Fl a.

1980), quoting Delno v. Market Street Railway Conpany, 124
F.2d 965, 967 (9th Cr. 1942).

C. Evidence Supporting the Crcuit Judge's Findings.

Three of Judge Angel's factual findings underm ne all of
t he extant postconviction clains: (1) Emanuel's postconviction
testinony is not believable, (2) the other jailhouse
informants are not believable, and therefore (3) the
cunul ative inpact of all of the postconviction evidence does
not support postconviction relief.

Each of the three factual findings conport with the warning

this Court issued when it remanded this case, discussing

Arnstrong v. State, 642 So.2d 730, 735 (Fla.1994):

We cautioned, however, that recanted testinony is
"exceedingly unreliable, and it is the duty of the court
to deny a newtrial where it is not satisfied that such
testinmony is true.' 1d. Only where the recanted
testinony is of such nature that a different verdict
woul d probably be rendered should a new trial be

gr ant ed.

1. The record supports the finding that Emanuel's testinony
is not believable.

In 1981, |aw enforcenent nmade an affirmative decision not
to call Larry Emanuel as a witness in Lightbourne's trial.
Latorre, the lead investigator in this case (PCR1999 VII
1067), chose not to "involve him|[Emanuel] in the case." He

felt that Emanuel "would be of no benefit in this case."
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(PCR1999 VII 1070) He indicated that Emanuel's infornation was
"simlar to what [he] had already received from anot her
i ndividual" and that Emanuel was a convicted felon. (l1d. at
1070, 1075, 1076-77) Emanuel's Decenber 2, 1999, testinony
patently shows why the State's decision, resulting in it NOT
vouching for Emanuel's credibility in the 1981 trial of this
cause, was a W se decision. The cunul ative facts support the
trial court's finding that he was unworthy of belief.

First, arquendo, accepting Emanuel's 1999 postconviction
testinmony at face value, it indicates that Chavers said that
Li ght bourne killed the victim not that Chavers was willing to
lie about it:

[ Al bout two days later or a day, ny cousin OQis MBride,

he was in the cell wth me, and he came back and he cone

telling nme, saying: 'You know that Theodore [ Chaver s]

done said that that boy killed that |ady.' And he said

to me — | said: 'So what you going to do?" He said: 'I'm

going to do like Chavers did.'

So all we did was just said that we heard himsay he

kill ed sonebody. But we didn't, you know. We just did

that to get out of jail, because the police was giving

up any kind of deal to get the conviction on him
(PCR1999 921) Thus, Emanuel essentially testified that in 1981
he desperately wanted to get out of jail. H's cousin-MBride
told himthat Chavers said that Lightbourne killed the victim
and Emanuel and McBride were willing to say the sanme thing as
Chavers, even though for them it was a |ie. Law enforcenent
was Wi se not to use Emanuel's testinony at Lightbourne's

trial.
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Second, Emanuel testified that Theodore (Chavers) said
(through McBride) that Lightbourne "killed that |ady."
(PCR1999 VII 921) However, the gravanmen of Chavers' tria
testi mony was not that Lightbourne said that he killed the
victim but rather he admtted to having sex wwth her, to
having the gun, and to her begging for her life. (See RT-1V
T787-90, T-V T802) In fact, Chavers expressly testified at
trial that Lightbourne did not admt to killing the victim

Q But did he say to you, | killed the | ady, or
shot the lady, or anything like that?

A No, sir, he didn't say that, no.

VWhat about the fact that he told you he didn't
shoot her?

A He didn't never tell ne he didn't shoot her.

Q D d he ever tell he did?

A No, sir; | told you he didn't.

Q Okay. So because you felt the gun he had a week
after the nmurder was the gun that killed her, you
assuned that he killed her; is that right?

A No, | amnot assum ng anything. | called the
police, Fred Latorre, and fromthat they ran sonme bull et
statistics on the gun and found out that was the gun
that killed her.

Q Ckay. Let's assune for the sake of argument that's
true. Did you then presune because a week after the
mur der he had that gun he nust have killed her?

A No. The only way | cane in contact of know ng
anything about it is fromwhat he told ne.

Q He tell you he killed her?

A No, | told you he never did tell ne he killed her.

(RT-1V 790, T-V T802-803) If Chavers, in fact, at the tinme of
trial had information that Lightbourne killed the victim as
such, then certainly the prosecution would have used it at
trial, or at a mninum taking Lightbourne's postconviction
theory at face value, Chavers would have been as wlling to

lie at trial about Lightbourne admtting to killing the victim
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as admtting to sex, the gun, and begging. Instead, Chavers
credibly testified at trial to the m nd ganmes that Lightbourne
played with him only admtting to aspects of the incident but
not admtting to executing a defenseless victim In any event,
Emanuel ' s 1999 testinony that Chavers' information concerned
the killing itself is contradicted by Chavers' actual trial
testinmony, in which he denied know ng or even inferring that
Li ght bourne killed the victim

Third, Emanuel lied about, or, at a mninmum was very
confused about, which officers spoke with himabout this case.
At the 1999 hearing, Emanuel swore that he had spoken with
Keith Raym and Eddi e Scott (PCR1999 VII 923-24), whereas these
officers testified in 1996 to the contrary. In 1996, Ken Raym
testified:

Q Did you ever have anything to do with the
i nvestigation of the nmurder of Nancy O Farrell?

A. No, | did not.

Q Did you ever have anything to do with Larry
Emanuel in connection with the investigation of the
mur der of Nancy O Farrel |l ?

A.  No.

Q Did you ever have anything to do with the
i nvestigation of and arrest of |an Lightbourne?

A. No, | did not.

Q Didyou ever place Larry Emanuel in a jail cell
for any purpose?

Except if | had arrested him | mght have had a
part in of putting himin jail, but -

Q To incarcerate hinf

A Yes.

Q Did you ever place himor have himplaced in a
il cell for the purpose of being a |listening post or
terrogating |an Lightbourne?
A

Q

A

>

Absol utely not.
Did M. Scott ever do that in your presence?
No, sir.
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Q M. Raym do you have an independent, specific
recol | ection of whether or not you placed Larry Emanuel
or had himplaced in a cell to interrogate or be a
listening post to the Defendant Lightbourne?

A |, personally, nor was | a part of putting anyone
in the cell to be a party to an interrogation of an
i nmat e.

Q Never?

A. Never. Absolutely not.
(PCR1996 3/15/96 Transcript T68-69, T73)
In 1996, Edward Scott testified:

Q ... During ... the latter portions of the cal endar
year 1980 and the first nonths of 1981, did you have
anyt hi ng, any connecti on whatsoever with the
i nvestigation of the nmurder of Nancy O Farrell?

A, None.

Q Do you renenber whether or not during that short
period of time, you ever — you or anyone else in your
presence ever placed Larry Emanuel or had himplaced in
ajail cell with lan Lightbourne for any purpose?

A. | did not, and it never happened in front of ne.

Q Specifically for the purpose of being a |listening
post to lan Lightbourne or to interrogate |an
Li ght bour ne about the nurder of Nancy O Farrell?

A. | did not. |I had absolutely nothing to do with
t hat case.

(PCR1996 3/15/96 Transcript T76) Instead, Scott testified that
he had di scussed the OCats case with Emanuel, (PCR1996 3/15/96
Transcript T77-82) which is corroborated through i ndependent
docunentation: 1/23/81 imunity agreenent (PCR1999 VI 893);
1/23/81 "Statenment of Larry Bernard Emmanuel " (PCR1999 VI 896
et seqg.). Scott continued by clearly indicating that his
investigation of Cats' case had nothing to do with
Li ght bour ne' s:
Q The exercises that you just described with
relation to Sonny Boy Cats, any of the cases involving
Sonny Boy Qats and Larry Emanuel, did they in any way

what soever have anything to do with the Defendant |an
Li ght bour ne?
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A, No.
(PCR1996 3/15/96 Transcript T83)

Accordingly, fourth, Emanuel swore that his nenory had
comm ngl ed other cases with Lightbourne's: "[I]t was so nuch
stuff mngling in my head, and mngling, nessing wwth them So
| can't say exactly what was what." (PCR1999 VIl 983. See al so
Emanuel 's 1/23/81 statenent to police regarding the "shooting
deat h of Jeannette Dyers of the Little Country Store" and "the
shooting that occurred at Dick's food store,” PCR1999 VI 896
et seq.).

Fifth, at one point, Emanuel admtted that, in spite of his
1994 sworn assertion to the contrary (PCR1999 VII 980-82,
State's Exhibit #8), he "can't renmenber" providing Oficer
Eddi e Scott a "statenent" about this hom cide (PCR1999 VII
966, 968).

Si xth, even though Emanuel admtted to confusing his nenory
of the Cats' case with his purported nenory of Lightbourne's,
he unreasonably and hostilely responded to a question
regarding the Cats' case: "I don't even have to answer no nore
guestions on that Sonny Boy Qats case." (PCR1999 VII 989)
Simlarly, he accused that the prosecution engaged in "fou
pl ay" because it did not use his testinony in Lightbourne's
trial (PCR1999 VII 950-51), whereas, in contrast, he also
testified, in essence, that |aw enforcenent kept its bargain

(PCR1999 VI 923-25, 938-39).
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Sevent h, Emanuel admtted that he had forgotten the nature
of his own 1980-81 cases (PCR1999 VII 1001-1002); after
all ow ng the prosecutor to confuse them he had to be
"rem nded" of their details on redirect exam It is
i ncredul ous that he supposedly renenbers the details of
conversations occurring and not occurring in ajail in the
sanme era.

Ei ghth, cumul atively view ng the foregoing problens in
Emanuel 's testinony with his robotic responses to coll ateral
def ense counsel's redirect exam nation questions (See PCR1999
VIl T996-101) renders his testinony all-the-nore incredul ous.

Thus, the first 12 questions and answers (See PCR1999 VI |

T996-99) were in this robotic format: "Yes," "Yes," "That's
right,” "Yes, | was,"” "No," "Uh-huh," "Yes, sir, | renenber,"
"That's correct,” "Yes," "Yes," "Yes," "Yes." Emanuel then

gave a few answers extending nore than a word or two but
interm xed with several robotic ones (PCR1999 VII 999-1002),
t hen gave about 21 nore robotic answers (PCR1999 VII 92-95):
"No, sir,"” "That's right," "That's right,"” "That's right,"

"Yeah," "Yeah," "Yes," "Yes," "Yes, That's right," "Yes,"
"Yes, | was," "Yes, please,” "Yes," "That's right," "That's
right,” "That's just ny signature,” "Yes," "Yes," "That's
right,"” "Yes," "Yes."

Ni nt h, Emanuel, waited about 15 years to conme forward with

his purported information that woul d assi st Lightbourne, then,
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when confronted about his delay, evasively tried to shift the
focus of veracity fromhinself to another:

Q [YJou admtted yourself to know ng that he was on
death row. Wiy would you wait 15 years to try to help
him |ike you say you're doi ng now?

And |'m saying 15 years because that's - your
affidavit is dated '94, so maybe that's about 15 years.

A Well, | know that Theodore Chavers is a big |iar,
and he would, he would tell a lie to save hinself or get
out of jail, and wouldn't care who it hurt in the
process.

And | was sitting there and never did hear him say
that. But that's all | got to say on that case.

Q Yeah, but you didn't answer the question. The

question was: Wiy did you wait 15 years to tell sonebody
this?

* k%

(PCR1999 991)

Mor eover, tenth, Emanuel ultimately attenpted to explain
hi s delay by indicating Lightbourne m ght have al ready been
executed. (See PCR1999 992: "I didn't even know if they had
killed himor not") This is all-the-nore danaging to his
credibility. He sat on this supposed information while he
t hought that Lightbourne was bei ng executed, yet for sone
myst eri ous reason he devel oped a consci ence sone 15 years
after Lightbourne's trial.

El eventh, Emanuel's testinony at the 1999 hearing is
internally inconsistent concerning his notivation to help
hi msel f. Supposedly | aw enforcenent solicited Emanuel to seek
a statenment from Li ghtbourne and prom sed Emanuel assi stance
with his case if he delivered (PCR1999 VII 11, 13-14, 24), and
Emanuel indicated that he was sufficiently notivated to help

hinmself that he lied to the police by telling themthat he
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over heard Li ghtbourne confess (See PCR1999 VII 924). However,
even though Emanuel was in the sanme cell w th Lightbourne for
days (See PCR1999 VII 921, 928), he supposedly just did not
get around to asking hi mabout the nurder:

Q Now, did you ever have any conversations with M.

Li ght bour ne where you asked hi m whet her he had commtted

t he nurder?

A No, | never did get a chance to ask himthat. But |
just talked to him you know, just kicking it with him
(PCR1999 VII 923) Gven the tinme they were in the cel
t oget her, Enmanuel's supposed expl anation i s unworthy of
bel i ef :

: | never did get a chance to really ask hi m because

there was another inmate in the cell nanmed Theodore

Chavers. He took up the whol e conversation with |an

Li ght bourne at the tine.

(PCR1999 VII 921) Instead of pursuing the supposed police
deal, Emanuel decided to lie to the police about hearing

Li ght bourne incrimnate hinsel f. Thus, Emanuel was not
notivated to pursue a police deal because really there was no
such deal or, as he testified, he decided to tell the police a
i e about Lightbourne incrimnating hinself. Under either
scenari o, Emanuel is not credible.

Twel fth, Emanuel has provided nmutually contradictory
statenents under oath concerning his conversations with
Chavers. Emanuel's 1994 affidavit swore:

The other guys in the cell *** told nme that the police

had offered to get themout fromunder their charges if

they could get Lightbourne to admt to the killing to.
One of those guys was Uncle Nut Chavers.
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(PCR1996 State's Exhibit 9) In contrast, in 1999, Emanuel
testified:
Q Ckay. Did you ever have any conversations with M.
Chavers about M. Lightbourne?
A No, not really.
(PCR1999 VI 922)3
Thirteenth, additional aspects of the "cold record" support
the circuit judge's finding of Emanuel's unreliability as a

Wi t ness: ?

Emanuel initially denied maki ng a statenent
regarding the Cats case, then, when confronted with it,
finally admtted to giving the statenment (See PCR1999 963-64);
Emanuel explicitly re-assured hinself, which a truthfu

w tness need not do: "And it really — and, yeah, that's what |
said" (PCR1999 VII 972); Emanuel failed to respond to
gquestions (See PCR1999 VII 967: "Enough tine has passed.

guess you're not going to answer it or ..."; VIl 1013: "No
Response"); Emanuel explicitly acknow edged that his 1994
affidavit was "a little bit msleading" (PCRL999 VII 977);
Emanuel erroneously accused the prosecutor of "saying that he

was going to indict me for this Sonny Boy QCats case" (PCR1999

1015-16); and, Emanuel is a multiple-felony offender; at the

3 At the 1999 hearing, Emanuel testified that his
cousin (McBride) told himthat Chavers said: "that boy killed
that lady." (PCR1999 VII 921)

4 Al though there is no direct evidence indicating its

effect on Emanuel's ability to perceive, renenber, and recount
events, Emanuel has had a history of drug abuse. (See PCR1999
VIl 930: 1997 drug rehab; VII 1018-19: 1996 drug rehab in
Texas)
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time of the 1999 hearing, he was convicted of felonies, in his

wor ds, "probably about six tinmes" (T 12/2/99 22-23).

2. The cunul ative record belies Lightbourne's
post convi cti on cl ai ns.

As Judge Angel found, the conposite of postconviction
accusations is unbelievable, and therefore do not support
post conviction relief.

Judge Angel has had the distinctive ability to view the
deneanor of each postconviction witness in the courtroom and
cunmul atively assess their credibility based upon this distinct
vantage point. This fact-finder role alone supports his
concl usi ons. Moreover, his conclusions based on these
post convi cti on observations are supported by the cold record.

The di scussion of Emanuel's 1999 testinony has al ready
i nplicated aspects of the record that have accunul at ed
("cunul ative") over the years. Emanuel's 1999 testinony
concerning Chavers indication that Lightbourne killed the
victimis inconsistent wwth Chavers' trial testinony that
i nvol ved no adm ssion of killing the victim Emanuel's 1994
sworn assertion that he provided Scott a statenent regarding
Li ght bourne's case contrasts with his 1999 |ack of nenory
concerning such a statenent. Emanuel's 1999 assertion that he
had spoken with Raym and Scott about Lightbourne's case

conflicts with the 1996 testinony of these officers.
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When viewi ng the postconviction evidence favorably in
support of the judgenent and sentence, even aspects of
Emanuel ' s 1999 testinony support Chavers' and Carsons' ability
to hear Lightbourne's adm ssions w thout Emanuel hearing them

Q On direct, you said ..., | think that there's
approximately 12 people or so in a cell where you were
at with lan Lightbourne back in '80, slash, '81,
whenever it was? Did you say that earlier this norning,
about 12 people in the cell?

A.  (Noddi ng head.) About 12.

* k%
Q ... So there are bunk beds all the way around the
perimeter of the room right?
A, Yes.
* k%

. ... who else [besides MDBride, Chavers,
Li ght bour ne, and Emanuel] was in that cell that you can
remenber ?

A | can't renenber all the rest of them now.

Q Isn't is true that there were tinmes when various
peopl e were taken out of the cell for various reasons?
I ndi vi dual s woul d be taken out of the cell for nedical
or, for whatever reason, taken out of there?

A, Yes.

Q Al right. And so when you're not in that cell
you coul dn't possibly know what was bei ng said between
people |l eft back in the cell, could you?

A.  No.

(PCR1999 VI 992-94) Furthernore, Emanuel admitted that if a
cellmte wanted to "have a private conversation," they
[p]robably coul d* (1d. at 995).° Thus, even if one were to
bel i eve that Emanuel saw Li ghtbourne and Chavers tal king and
their conversation did not include Lightbourne incrimnating

hi msel f, this does not exclude the possibility that

> On redirect exam Enmanuel testified, perhaps

i nconsi stent with the above di scussion, that he would have
over heard Li ght bourne and Chavers "tal king softly" (PCRL1999
VIl 1007).
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Li ght bour ne and Chavers had ot her conversations that Emanuel
did not hear.®

An overview of additional cunulative evidence shows as

fol |l ows:

e Albert Simmons, the | ead prosecutor in Lightbourne's
case, testified that he never made, authorized, or
directed any deals for Carson in exchange for his
testi nony (PCR1996 T-1 T59-85);

e Tinothy Bradley, Carson's attorney, indicated that he
recalled no State deal with Carsons (PCR1996 T-1 T141-
55, especially T149-50) and that he worked out a deal
with the State based upon the weak case agai nst Carson
(PCR1996 T-1 T148)';

e Janmes T. Reich, prosecuted Carsons in 1981, revi ewed

docunents pertaining to it and indicated that they were

6 Also, if one were to erroneously consider the
content of Hall's hearsay affidavit, described at Lightbourne
v. State, 644 So.2d 54, 56 (Fla. 1994) ("Lightbourne sought to
admt into evidence an affidavit made by Jack R Hall in 1989
who clainmed that he was in the cell wth Lightbourne the whole
time that Chavers was there and that Hall was the only inmate
t hat Li ghtbourne would talk to"), Emanuel swore at the hearing
(PCR1999 VII 11) that Chavers [not Hall] nonopoli zed
conversations with Lightbourne. The reality undoubtedly is
t hat Li ght bourne had many conversations wth several cel
mat es, sonme of which ot her people heard and sone of which they
di d not.

! Bradl ey testified that he had no i ndependent

recol l ection (PCR1996 T-1 T150) but that he thought he woul d
recall "unusual" events |like the police or prosecutor
proposi ng speci al treatnment of Carson in exchange for Carson's
testinmony in Lightbourne's case (PCR1996 T-1 T149-50).
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indicative of a routine prosecution (PCR1996 T-1 T254-
63) ;

Bob Joyner, in 1981 a police officer, testified that
Carson initiated contact with himby inform ng Joyner
that "he had information in reference to the nurder,"”
that he (Joyner) referred the matter to Deputy LaTorre,
and that he (Joyner) did not arrange for Carson to
obtain any benefit (PCR1996 T-11 T292-96); accordingly,
in 1981, Carson's statenent indicated that he initiated
contact with "Investigator Joiner"” (PCR1996 VI 900);
Fred Latorre (PCR1996 T-I1 T297-306), the | ead
investigator in this case, testified that Bob Joyner
contacted himregarding Carson, (ld. at T298) that, as a
result, he interviewed Carson (ld. at T299-300), that he
previ ously had no contact wwth Carson (ld. at T301),

that he offered Carson no reward or benefit for the

i nformati on Carson provided regarding Lightbourne (1d.
at T301-303), that he did not tell Carson to fabricate
any testinony agai nst Lightbourne (1d. at T302), that he
had no know edge of anyone in the sheriff's departnent,
the police departnent, or the State Attorney's Ofice
instructing Carson to fabricate any evidence (1d.), that
Carson's trial testinony agai nst Lightbourne was
essentially the sane as what Carson volunteered to him
(ILd. at T304); that he knew of no one in the sheriff's

departnment who had interviewed Carson other than hinself
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and Sergeant MW Il lians (1d. at T303); regarding
Emanuel , LaTorre testified that, until he received an

i ndi cation that Emanuel wanted to share sone information
wi th himabout this case, he only had contact with him
in a previous case (PCR1999 VII 1068), he did not
request Emanuel to do anything and has no know edge of
anyone el se attenpting to i nduce Emanuel to do anyt hing
(PCR1999 VIl 1068-69), and he did not take a statenent
from Emanuel and chose not to involve himin this case
because it "would be of no benefit" (Ld. at 1069-70)
because it duplicated information he already had (l1d. at
1070) and because of his felony record (ld. at 1075);
Deputy Guy MW I lianms (PCR1996 T-I11 T306-13), testified
that he assisted the |ead investigator, LaTorre, in the
i nvestigation of this case (Ld. at T307); Joyner
contacted hi mregardi ng Carson having information about
this case (l1d. at T307); pre-trial he only had one
contact with Carson, which was when he and Latorre
interviewed himas a result of Joyner's contact (ld. at
T307-309); he never interviewed Carson w thout LaTorre
being present (1d. at 313); he never offered Carson any
benefit, prom se, or inducenent to testify agai nst

Li ght bourne, nor did anyone in his presence (ld. at
T309); he never counsel ed, advised, directed, or
requested Carson to perjure hinself or lie in his trial

testi nony agai nst Lightbourne (1d. at T309); in 1981, he
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never heard Carson nmake any statenment that conflicted
with his trial testinony (lLd. at T310).
Specifically concerning Raym and Scott:

e Ken Raym testified that in 1981 he was an investigator
with the sheriff's office, worked with Deputy Eddi e
Scott, and may have participated in Emanuel's arrest for
burglaries unrelated to this case, but that he (Raym
had nothing to do with the investigation of the death of
the victimin this case, had nothing to do with the
i nvestigation or arrest of Lightbourne, and did not
place himin a cell with Lightbourne for the purpose of
being a listening post, nor did he observe Scott do that
(PCR1996 vol une dated 3/15/96 T66-73);

e Edward L. Scott, an attorney at the tinme of the
postconviction evidentiary hearing but a sheriff's
office investigator from 1978 to 1984, thought he had
arrested Emanuel for sone burglaries, but he (Scott) had
nothing to do with the investigation of the murder of
the victimhere, nothing to do wth the investigation
and arrest of Lightbourne, and never placed, nor
w tnessed the placing, of Emanuel in a jail cell for any
pur pose (PCR1996 vol une dated 3/15/96 T74-76, 83).

Accepting for the sake of argument Richard Carnegie's 1990

testinmony on its face, it underm nes Lightbourne's clains in

several ways.
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Per haps nost inportantly, Carnegie indicated that when he
infornmed | aw enforcenent that he did not overhear any
incrimnating statenents by Lightbourne, |aw enforcenent did
not pursue the matter further with him (See PCR1990 T-V T28-
30) There was no attenpt at coercing himto say otherw se and
there was no attenpt to recruit himas a |istening post at
that point. Thus, Carnegie's testinony inplicates no official
wrongdoi ng, nor does it inplicate any cover-up. |nstead,

Car negi e supports a conclusion that | aw enforcenent behaved
properly.

Carnegi e contradi cted Emanuel 's characterization of police
behavi or (See PCR1999 VII 920-21) on a crucial point. Law
enforcement did not solicit him Chavers did:

Q D dthere ever cone a tine when M. Chavers

?gf{gached you about whether you wanted to get out of

A. Yes, sir.

What did he say to you?

He asked ne did | want to try to get nyself out.
And what did you say?

| said: 'What | have to do?" And he said that just
tell themthat you heard Lightbourne say that he killed

>0 >0

sonebody.
Q And what did you say to that?
A | told himl didn't want to go along wi th not hing

like that. And | said | got a parole hold anyway. | said
it's not going to help ne.

(PCR1990 T-V T20, T21. See also PCR1990 T-V T28, T41-42)
Essentially Carnegie testified that Chavers recruited himto
support him (Chavers) in testifying against Lightbourne.

| ndeed, for all Carnegie knew, Lightbourne did nmake

incrimnating statenents to Chavers. Thus, Carnegie admtted,
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as did Emanuel, that conversations could be carried on in the
jail cell under circunstances in which he did not hear them
(See PCR1990 T-V T49-50)

Furthernore, Carnegie testified that he overheard Chavers
try to recruit Emanuel (PCR1990 T-V T24), but, to the
contrary, Emanuel testified that McBride and the police tried
to recruit him (PCR1999 VII T11). Indeed, Emanuel responded in
the negative to the question whether he "ever [had] any
conversations with M. Chavers about Lightbourne" (PCR1999 VI
T12) .

Further, Carnegie said he heard Lightbourne totally deny
commtting the nmurders (PCR1990 T-V T41, T48), which further
incrimnates Lightbourne in them given the overwhel m ng
evi dence of his guilt.

Carnegi e's post-conviction evidentiary hearing testinony
conflicts with not only Emanuel's but al so Carson's because
Carson, |ike Emanuel, alleges police inpropriety. However,
unl i ke Carsons, who cl ainmed police coercion, Emanuel indicated
that he (Emanuel) decided to lie.

Carsons testified in 1995 that police solicited himand
then threatened hi mwhen he told themthat Lightbourne had
made no incrimnating statenment (PCR1996 T-1 T36-39). In
addition to the police denying coercion or solicitation, other
aspects of the cunul ative record undermne his credibility at

t he post-conviction phase.
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Carsons testified at trial that he received tine served on
his "Accessory to Grand Theft" charge due to weaknesses in the
State's case (R T-V T856), whereas at the COctober 1995 post -
conviction hearing, Carsons testified that |aw enforcenent
threatened himwith five to seven years on the charge (PCR1996
T-1 T17-18, T23, T38), and then, after supposedly cooperating,
he received "tinme served" (PCR1996 T-1 T44), as |aw
enforcenment prom sed for cooperation (PCR1996 T-1 T17, T19).
The post-conviction evidentiary hearing testinony of Carsons
attorney, Tinothy Bradley, is consistent with appropriate
police behavior, consistent wwth Carsons' trial testinony, and
i nconsistent wwth Carson's post-conviction recantation.
Bradl ey revi ewed notes and docunents pertaining to Carsons'
1981 theft-rel ated charge.

After Carsons supposedly had agreed to |lie for the police
(See PCR1996 T-1 T26: about 2 weeks after police said they
woul d put himin cell with Lightbourne), Bradley interviewed
Carsons on February 23, 1981, (PCR1996 T-1 T143) and there was
not hi ng unusual about it; instead, it was "[r]outine"” (PCRL996
T-1 T145. See also PCR1996 T-I T147: "routine"). Carsons
i ndi cated nothing to Bradl ey about perjuring hinmself for the
police or even being a listening post/interviewer for them
(See PCR1996 T-1 T148-49), and, accordingly, Carsons admtted
to saying nothing to the trial prosecutor about perjuring

hi msel f (See PCR1996 T-1 T39-40).
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I n ot her words, whenever Carsons had an opportunity to
escape fromthe supposed coercive jaws of the police by
reporting, in private, their m sbehavior to officials,

i ncl udi ng one who was sworn to protect his welfare by
representing him he did and said nothing. Instead of taking
advant age of opportunities to create a corroborative record of
pol i ce m sbehavi or, Carsons kept hinmself as the only w tness
to the supposed m sbehavi or.

A response to the foregoing argunent woul d be, "Carsons
mai nt ai ned his silence because the police had threatened him
with five to seven years in prison.”" At the outset, the State
notes that Carsons is the only person who has testified to
such threats to him Mre inportantly, the police would have
known that Carsons was no stranger to the crimnal justice
system they would have known that threatening Carsons with
five to seven years incarceration would have been totally and
patently unrealistic on a five-year felony (PCR1996 T-1 T147),
especially one with weak evidence (PCR1996 T-1 T148). Carsons
was, and is, unworthy of belief.

Furt hernore, given the circunstances of Carsons' tenure in
jail, Bradley indicated that when he interviewed Carsons, he
intended "to get this man out of jail as quickly as [ he]
coul d" (PCR1996 T-1 T146). Regarding the tinme that Carsons had
already served in jail, Bradley indicated that it

allows for the relative weakness of the case and the

anmount of tinme it would have required the State to put
it together in a nmeaningful fashion. It wouldn't have
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been worth it, | don't think, for the State to have

invested that nmuch tinme to get a third degree felony on

this gentl eman.
(PCR1996 T-1 T148) In other words, Carsons got a "deal"
because he had al ready served appreciable tinme and because of
weaknesses in the State's case, not because he was an agent of
pol i ce m sbehavi or.

In this regard, Bradley corroborates Carsons' trial
testinony:

... Now, when you got out of jail on March 3rd,
howis it that you cane to get out of jail?

A Wll, the State really didn't have strong enough
char ges because the witness that they had had [sic] told
them | wasn't the one. They gave ne tinme served.

Q Al right. Did you have an attorney?

A. M. Bradl ey.

(R T-V T856) In 1995, Bradley essentially agreed with Carsons'
trial testinmony, not with Carsons' post-conviction testinony.
The former is credible, the latter is not.

It is also noteworthy, as discussed above, that the police
deci ded not to use Emanuel's incrimnating information, but,
Carsons testified that he told the police that he had no such
information. In the face of Carsons' uncooperativeness,
supposedly the police were intent on coercing himto testify
agai nst Lightbourne. In other words, cunulatively taking their
testinonies at face value for the sake of argunent, Emanuel
presented hinself as cooperative with the police, and Carsons
was not cooperative, yet, for some unexpl ai ned reason, the
police told the cooperative wtness that they woul d not need

hi m whi |l e coercing the uncooperative witness to lie. View ng
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Emanuel ' s and Carsons' testinonies cunulatively, they are
| udi crous; their post-conviction stories are unworthy of
bel i ef .

Yet another point is that Carsons in deposition had
acknow edged that some of the sane officers had interviewed
himat two sessions (PCR1996 T-1 T46), yet at the post-
conviction hearing, he said that the two groups of officers
were different (PCR1996 T-1 T26-27, T36. See al so PCR1996 T-I
T43: group "One" and group "Two"). Yet on direct exam Carsons
swore that he could not renmenber if officers in the first
interview were at the second one (PCR1996 T-1 T20). Carsons
seened to be making things up as he went al ong.

In sum Emanuel's post-conviction testinony is worth
"zero." Carnegie's post-conviction testinmony is worth "zero."
Carson's post-conviction testinmony is worth "zero."

Currul atively, zero plus zero plus zero is zero. Each

i ndi vidually and cunul atively is "exceedingly unreliable.” To
t hese zeros, Lightbourne erroneously would Iike to add

i nadm ssi bl e evidence, such as Chavers' affidavit.

In viewing this case cumul atively, Lightbourne v. State,

644 So.2d 54, 57 (Fla. 1994) (footnote omtted), provides
gui dance i n uphol ding the exclusion of Chavers' affidavit as
hear say:

In any event, the hearsay evidence relating to Chavers

| acks the necessary indicia of reliability. First,

Chavers' statenents were nmade several years after the

trial. Mdre inportantly, at the evidentiary hearing
Chavers feigned a nenory | oss and woul d not answer
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gquestions pertaining to his statenents, thereby severely
underm ning the credibility of his statenments. Further,
sonme of the statenents nade by Chavers in the letters
are contradictory and indicate that he told the truth at

tri

al. Therefore, the trial court correctly refused to

admt the hearsay statenents into evidence.

Returning nonentarily to Emanuel, all of these indicia of

unreli

ability apply to him

Emanuel waited "several years after the trial" to conme
forward, even though he thought that in the interim

Li ght bour ne m ght be execut ed;

Emanuel did nore than feign nmenory | oss; he denonstrated
it, coomingling facts, and then, nore than Chavers
feigning, turned hostile and refused to answer questions
when confronted with apparent problens with his story;
Emanuel 's testinony was "contradictory” within itself as

well as with other significant evidence in the case.

| ndeed, "sone of the statenents made by Chavers in ... letters

are contradictory and indicate that he told the truth at

trial,

All

" 644 So.2d at 57.

of the foregoing buttress the wi sdom of applying the

general maximto Emanuel and this record as a whol e that

recanted testinony is "exceedingly unreliable."
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D. Additional Rejoinder.

The State has addressed the gravanmen of Lightbourne's
appel l ate position in the forgoing pages by asserting, with
record support, that Judge Angel did satisfy the purpose of
the remand and eval uate Emanuel's live testinony and the
cunul ative record. At this juncture, the State addresses
several additional points in Lightbourne's Initial Brief.

Li ght bourne | abors |l ong and hard to present supposed facts
to this Court that the trial court or this Court has rejected.
For exanple, he lengthily discusses and relies upon Emanuel's
(1B 28-32, 51-52), Carsons's (1B 44-48), and Carnegie's (IB
36-38), testinonies, but, even when view ng them cumul atively,
the trial court has rejected these as unworthy of belief. He
relies upon Chavers' hearsay (1B 32-36) and Hall's hearsay (IB
39-40), but this hearsay was and is inadm ssible and
unreliable, as this Court expressly held, "Hall's affidavit
clearly was not contrary to his pecuniary or proprietary
interest, nor did the evidence expose himto crimnal
l[Tability" and "the hearsay evidence relating to Chavers | acks
the necessary indicia of reliability, 644 So.2d at 57. This
Court al so noted Chavers' letters "were witten by Chavers in
an attenpt to manipulate the State so that he could get out of
jail," Id., and that "sone of the statenments nmade by Chavers
inthe letters are contradictory and indicate that he told the

truth at trial," 1d. at n. 3.
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Li ght bourne (1B 34 n. 12) also attenpts to resurrect
reliance upon Taylor, but this Court has previously dispatched
such reliance:

As for Taylor, we doubt that he was unavail able as a

W tness. Taylor was transferred fromthe county jail to
a prison facility in another locality before he was
called to testify at the evidentiary hearing because
defense counsel failed to informjail personnel of their
intent to call himas a witness. In any event, Taylor's
letter does not fall within any of the exceptions for
hearsay, regardless of his availability.

644 So.2d at 57.
At several points, Lightbourne argues that Judge Angel
"found that the informants presented fal se testinony at M.

Li ght bourne's trial." (1B 26 n. 8. See also, e.qg., |B 50, 55)

the State has three responses, the first of which is several
pages | ong.

First, Lightbourne excerpts only part of Judge Angel's
conclusion. The full statenent he nmade concerni ng Chavers and
Carson was as foll ows:

Their lack of credibility was adequately att%cked by
def ense counsel at trial and the penalty phase.” No

8 On direct examnation, the State presented to the

jury Chavers' testinony that he (Chavers) was incarcerat ed.
(See R T-1V T780-81, T792. See also R T-V T-840-41) The State
al so asked on direct exam nation whet her Chavers had been paid
anything "in return for the information that [he] gave to" the
police, to which Chavers responded, "Yes, sir, but that was
after I got out of jail." (RT-1V T-792) Accordingly, on
cross-exam nation, Chavers admtted to three convictions and
vol unteered their nature (R T-V T-839-40).

Theophilus Carson at trial admtted on direct exam nation
that when he was in the cell with Lightbourne, he was charged
with "Accessory to grand theft" (R T-V T856). On cross-
exam nation, he also admtted that his real nanme was "Janes T.
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reasonabl e juror would place much credence in the

testinmony of these informants, except such as is

corroborated by independent evi dence.
(PCR1999 X 1396) In other words, he did not conclude that no
credence could be reasonably placed in their trial testinony.
Consi stent with Judge Angel's conclusion, the jury could have
reasonably wei ghed Chavers' and Carson's trial testinony with
all of the other evidence in its totality. Mreover, Judge
Angel recogni zed that their testinony was, in fact,
corroborated by other evidence, entitling its incrimnating
nature special weight. Judge Angel's order properly recognized

the pre-existing i npeachnment and the role of corroboration,

entitling it to an affirmance. See Ventura v. State, 26 Fla.

L. Weekly S361, *6 (Fla. 2001) ("In addition to being
significantly inpeached, MDonald s detail ed testinony
regardi ng the planning of the nurder was extensively
corroborated by the introduction of several hotel registration
cards confirm ng MDonal d's accounts of neetings with
Ventura";"based on this record of anple inpeachnent and
corroboration, we hold the evidence of the deal immterial

under Gglio"), citing, inter alia, Routly v. State, 590 So.2d

397, 400 (Fla. 1991) (holding that additional evidence of a
deal between the State and its key wtness was not materi al
where cross-exam nation exposed that the wtness was granted

immunity by the State but not every "provision of her inmunity

Gal | man" (R T-V T860).
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agreenent”); United States v. Petrillo, 821 F.2d 85, 90 (2nd

Cr.1987) (finding no violation of Gglio where the key

aspects of the witness's testinony were corroborated by other

testinony).

Li ght bourne v. State, 438 So.2d 380, 390-91 (Fla. 1983),

while including a reference to Lightbourne's adm ssion,
summari zed many of the facts based upon non-i nformant

evi dence:

The evidence presented to the jury in this case, and
considered by the learned trial judge at sentenci ng was
clearly sufficient to establish the burglary and sexual
battery. A screen had been cut and a wi ndow of victinis
house had been pried open and broken. Testinony reveal ed
that the defendant had admtted surprising the victimin

her home, that he took sone noney, a necklace, and a
smal | silver coin bank. The phone cords had been

severed. Viable spermand senen traces were di scovered

in the victims vagina indicating sexual relations at

approximately the tine of death. The defendant's bl ood

type was consistent wth senmen and bl ood tests and
factors present therein as testified to by experts.

Pubic hair found at the crinme scene was m croscopically

mat ched with those of the defendant. These facts and

others contained in the record in this case are clearly

sufficient to support the findings of burglary and
sexual battery. As such they also stand sufficiently
strong to support the aggravating circunstance ..

Li ght bourne v. Dugger, 829 F.2d 1012, 1014-15 (11th Cr

1987)

(footnote omtted), narrated additional details of the non-

i nf ormant evi dence:

On Saturday, January 17, 1981, Nancy's sister, Ms.

Mary Lewi s, and her husband arrived at Nancy's cottage

to pick up sone furniture. M. and Ms. Lew s discovered

a broken w ndow and entered the residence through an

unl ocked sliding glass door. Nancy's body, dressed only

in a bra and panties, was found |lying on her bed. M.
and Ms. Lews attenpted to contact the police and
noticed that the tel ephone wires had been cut. ***
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A pillow was found by Nancy's head and a pool of bl ood
was di scovered under her body. The source of the bl ood
was traced to a gunshot wound just inside the hairline
near the left tenple. Wien Nancy's body was renoved from
her bed, a .25 caliber shell casing was detected. The
bedspread on whi ch Nancy was |ying was taken to
headquarters and exam ned for the presence of hairs and
fibers.

On January 18, 1981, an autopsy was performed on
Nancy's body. An X-ray showed the existence of a bullet
in the right posterior portion of Nancy's head. The
bull et was retrieved, evidence of rape was preserved,
and bl ood and hair sanples were taken.

On January 24, 1981, petitioner was arrested in Ccal a
for carrying a conceal ed weapon. Petitioner, a
twenty-one year old native of New Provi dence, Nassau,
was found sleeping in his car in the possession of an RG
.25 caliber sem-automatic pistol wth black tape
wr apped around the handle. Petitioner was seen by the
Ccal a police wwth this gun on January 15, 1981, the day
before Nancy died. At the tinme of the arrest, petitioner
listed the Ocala stud farmas his address. Petitioner
was fornmerly enployed by the stud farmas a groom and
he infornmed the arresting officer that although he no
| onger lived or worked at the O Farrell ranch, he still
received his mail there.

*** On February 3, 1981, when petitioner was
questioned by officials fromthe Marion County Sheriff's
Departnent, he admtted that he owned the .25 caliber
pi stol found on his person and that he owned a rose
shaped pendant bearing three G eek letters attached to a
fine gold chain. ***

*** At trial, Dr. Gertrude Warner, an Associate
Medi cal Exam ner for Marion County, testified that she
was the pathol ogi st who performed the autopsy. According
to Dr. Warner, the cause of Nancy's death was a brain
henorrhage precipitated by the gunshot wound. Dr. \Warner
further testified that an analysis of bodily fluids
reveal ed that Nancy had engaged in sexual relations
within forty-eight hours of the exam nation

Keith R Paul, a forensic serologist fromthe Florida
State Crine Laboratory, testified about tests perforned
on Nancy's clothing. A blood and senen anal ysis reveal ed
the presence of type B blood factors and
phosphogl ucomut ase (PGW) enzyne type 2-1. Both of these
bl ood factors matched the results of tests perforned on
sanpl es of petitioner's blood. Nancy had type O bl ood
and PGM type 1.

Charles R Meyers, a |aboratory anal yst and speciali st
in forensic ballistics testified that he exam ned the
pillow found next to Nancy's head and detected a bull et
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hol e passing through it. According to Meyers, residue
found on the pillow indicated that a gun had been fired
within close proximty. Al so, Meyers conpared the bullet
retrieved during the autopsy with bullets test fired
frompetitioner's gun. In Meyers's opinion, the bullet
whi ch caused the death of Mss O Farrell was fired from
the same gun. In addition, Meyers conpared the .25
cal i ber shell casing found in Nancy's bed to those used
to test fire petitioner's gun. In Meyers's opinion, the
simlarity of markings on the prinmers indicated that the
spent shell recovered from Nancy's bed was fired from

t he sane weapon.

Mary Ann Mayer, a m croanal yst enpl oyed by the Florida
Department of Law Enforcenent, testified that she
performed exam nations of hairs collected from Nancy's
bedspread. After conparing one hair to sanples taken
frompetitioner, Myer found that the hair recovered
from Nancy's residence was mcroscopically identical to
petitioner's pubic hair. Mayer stated that it was
extrenely rare for individuals to have hair with
preci sely the sane characteristics.

The neckl ace found in petitioner's possessi on was
identified as Nancy's Al pha Onega Pi sorority lavaliere.
Nancy's relatives testified that the necklace was uni que
and easily identifiable because Nancy had attached a
Madonna canmeo to the back of the pendant. Nancy's
financial records reflect that she cashed a check for
$150 on January 14, 1981. Nancy's relatives testified
that only $2.00 was recovered from Nancy's resi dence
after her death.

Here, even without any testinony from Chavers or Carson,
t he remai ni ng evi dence established CCP, wth Lightbourne
cutting the phone Iines showing his reflective design,
ultimately shooting the victimexecution-style through a

pillow See, Overton v. State, 26 Fla. L. Wekly S592 (Fl a.

2001) (defendant's preparation included cutting of phone

lines; trial court found CCP and Suprene Court upheld

proportionality); Ramrez v. State, 739 So.2d 568, 581 n. 10,
588 (Fla. 1999) (facts included, inter alia, "cut the exterior

phone lines. Next, they cut through a screen door and gai ned
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access to a porch. Ramrez then broke the glass out of a

wi ndow with the use of a crowbar. Ginshaw and Ram rez, both
wearing gloves, clinbed into the house through this w ndow';
"reject Ramrez's contention in his third point on appeal that
there was insufficient evidence to support the finding that
the murder was cold, calculated and preneditated (CCP), and
that the aggravating circunstances of comm ssion to avoid

arrest and CCP had to be nerged"); Hoskins v. State, 702 So.2d

202, 210 (Fla. 1997) (CCP "[g]enerally ... reserved for
execution or contract nurders or witness elimnation type
mur ders") .

| ndeed, Lightbourne v. State, 438 So.2d 380, 391 (Fl a.

1983), upheld CCP based upon non-i nformant-based facts:
W find that the defendant cut phone lines, entered
the house at a tinme when others would nost |ikely
not be present, and effected the execution-style
killing using a pillow placed between the nurder
weapon and the victims head. As such, the trial
court could properly find this aggravating
ci rcunst ance.

Accordingly, Chavers told the trial jury that Lightbourne
essentially admtted to raping the victim which was
corroborated by evidence indicating that, in the nonconsensual
context of cutting the victims phone line (T-11 T328, T-1V
T711), cutting the screen and breaking in through a w ndow
(See R T-11 T287, T342, T-1V T711), shooting the victim
execution-style using a pillow (See RT-111 T404), and
Li ght bourne's senmen was found in the victimand his pubic hair

at the crinme scene (R T-1V T715-16, T766-68). These facts al so
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established the burglary. Sinply put, a specul ative hypot hesis
of consensual sex am dst breaking into the hone through a
wi ndow, cutting the phone |ines, shooting, and stealing from

the woman, i s unreasonable. See Zack v. State, 753 So.2d 9,

13-14, 17-18 (Fla. 2000) (Zack clained he and Smth had
consensual sex and that she thereafter nade a comrent

regarding his nother's nurder); Gudinas v. State, 693 So.2d

953, 962-63 (Fla. 1997); Holton v. State, 573 So.2d 284 (Fla.

1990) .
Pecuni ary gain was supported by i ndependent evidence of the
victim s m ssing noney and her neckl ace in Lightbourne's

possession after the nmurder. (R T-11 293-96, T-111 T521-22,

T534- 35, T554-55) See Rogers v. State, 783 So.2d 980, 993
(Fla. 2001) ("State nust prove beyond a reasonabl e doubt that
the murder was notivated, at least in part, by a desire to

obt ai n noney, property, or other financial gain"); Beasley v.

State, 774 So.2d 649, 667 (Fla. 2000) ("Ms. Mnfort received
$900 cash shortly before she was nmurdered and that, |ater that
ni ght, Beasley was seen with a $100 bill and Ms. Mnfort's
car, which he disposed of prior to traveling to Mam (where

he appeared, with neither cash nor car, the next day)"),

citing Randolph v. State, 463 So.2d 186, 190 (Fl a.1984)

(uphol di ng conbi ned aggravati ng circunstances of pecuniary
gai n/ conm ssi on during a robbery where evidence showed t hat
the victimhad $100 cash on himjust a few hours before his

nmurder, and, after the nurder, only $20 was found hidden in a
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passenger door conpartnent of his truck, which evidence was
rel evant to denonstrate the "distinct probability that
Randol ph [who was charged with first degree nurder and
attenpted robbery] approached the victimon the evening in
guestion to rob him and, in fact, did rob hinf); Hldwn v.
State, 727 So.2d 193, 195 (Fla. 1998) (H ldwi n "had no noney
and was reduced to searching for pop bottles on the road side
to scrape up enough cash to buy sufficient gas to get hone";
"After her death he had her property and had forged and cashed

a check on her account"); Finney v. State, 660 So.2d 674, 680

(Fla. 1995) ("fact that Finney pawned the victims VCR shortly
after the nurder, along wth the evidence that Ms.
Sutherland's jewel ry box was m ssing and the contents of her
purse had been dunped on the floor, supports the finding that
the nurder was conmtted for pecuniary gain").

Carson testified at trial that Lightbourne admtted to
killing the victimto elimnate her as a wtness, which was
corroborated by evidence that Lightbourne had worked for the
victims famly on the nmurder scene (R T-111 T542-45,
indicating that the victimwould be able to identify him as

t he perpetrator.g See Howell v. State, 707 So.2d 674, 681-82

(Fla. 1998) ("anple evidence was presented in support of the

conclusion that witness elimnation was Howel | 's dom nant

9 Thus, the State disputes Lightbourne's assertion (IB
56, enphasis in original) that the "only evidence that M.
Li ght bourne all egedly shot O Farrell because she could
identify himcame from Carson's testinony."
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notive for the nmurder of Bailey"; "fact that Howel |l may have
had other notives for nurdering Bailey does not preclude the

application of this aggravator"”); Thonpson v. State, 648 So.2d

692, 695 (Fla. 1994) ("proper for a trial court to utilize

both the pecuniary gain and avoid arrest aggravators"; "Once
Thonpson had obtai ned the $1,500 check from Swack and Wl ker,
there was little reason to kill themother than to elimnate

the sole witnesses to his actions"); Card v. State, 453 So. 2d

17, 18, 24 (Fla. 1984) ( victimassaulted in a nore publicly
visible location, then driven to a nore renpote spot about
eight mles away, where she was killed; "appellant knew the
victimand she could have identified hint).

HAC was corroborated with evidence i ndependent of an
i nformant, where Lightbourne shot her execution-style through

a pillow after breaking in and raping her. See Hartley v.

State, 686 So.2d 1316, 1323 (Fla. 1996) ("Execution-style
killings are not generally HAC unless the state has presented
ot her evidence to show sone physical or nental torture of the

victim'). Conpare Knight v. State, 746 So.2d 423, 435-36 (Fla.

1998) ("sinply is no evidence of what took place between the
victinms and Knight during the trip in the autonobile before
the execution-style killings took place"; evidence
i nsufficient for HAC but harm ess).

Accordingly, the postconviction recantation evidence from
the informants is totally unworthy of belief and key aspects

of the trial evidence fromthese informants rennins credible
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and supportive of the death penalty. This analysis conports
wi th the presunption of correctness Judge Angel's order, as
wel | as the presunption of correctness of Judge Swigert's
deat h sentence order

Second, ultimately, it is the death sentence rendered by
Judge Swigert that is contested here; it is not just Judge
Angel's 2001 findings that are at issue here. As Judge Angel
found, Judge Swigert's death sentence, at issue, conports with
his disbelief of the jail house informants, also at issue.
Judge Angel observed the informants when they were untruthfu
in their recantation. Since their recantation was untruthfu
and since the fact-finder believed themat trial in key
aspects of their testinony, their trial testinony, in those
key respects, was truthful.

Third, argquendo, contrary to Lightbourne's willingness to
| eap fromthe face of Judge Angel's Order to a concl usion that
he is entitled to a new penalty proceedi ng, any supposed
anbiguity in the Oder, if it is not resolved in a manner
conporting with the presunptions of correctness of both
circuit judges' orders and if it is otherw se consequential to
the outconme here, should be resolved by remandi ng the case to
Judge Angel to clarify the order

The State nust acknow edge this Court's prior concl usion
that "it [is] nore difficult to discount the probable effect
the evidence woul d have on the penalty phase because of the

potential significance of Chavers' and Carson's testinony as

- 49 -



to several of the aggravators,"” 742 So.2d at 249. The opi nion
continued, 1d.:

Wthout their graphic testinony of what Lightbourne
allegedly told them there is serious doubt about at

| east two of these aggravators--HAC and commtted to
avoid arrest. W sinply cannot ignore this cumulative
picture and the effect it nmay have had on the inposition
of the death penalty.

However, given the panoply of non-informant evidence
establ i shing wei ghty aggravation in this case (e.g., the cut
t el ephone wires, the cut screen and broken w ndow, the
execution-style killing wwth the pillow Lightbourne's senen

0

found in the victim?® and the known identity of the killer to

10 Thus, the State disputes Lightbourne's assertion (IB
56, enphasis in original) that "Chavers and Carson were the
only source of information that a sexual battery occurred.”

As in previous proceedi ngs, Lightbourne contends (1B 58
n. 23) that the "State conceded at the 1995 hearing that there
was no ot her evidence, aside from Chavers and Carson, proving
sexual assault." As Assistant Attorney Ceneral Mark Dunn
pointed out at length in his Answer Brief, pp. 83-84, SC
#89, 526, this is incorrect:

Li ght bourne asserts ... that '[t]he State conceded at the

1995 hearing that there was no other evidence, aside from

M. Chavers and M. Gl l man/ Carson, proving a sexual

assault (PC-R2. 672).' On Cctober 24, 1995, M. Bailey

argued: 'We did have evidence of a sexual battery from

M. Carson and Chavers, but we're still left with the
burgl ary being established by totally different
evidence.' I n her post-hearing nmenorandum she comrent ed

at p. 15, fn.6, the testinony of Gllman (and Chavers)
was the only evidence of sexual battery. However, on the
next page she stated 'there was sone i ndependent evidence
(spermfound in vagina and on bedspread nmatched

Li ght bourne OR/ 715-16, 1092-93). At the hearing on

Li ght bourne’s Motion for Reconsideration, conducted
Cctober 31, 1996, undersigned counsel voiced a correction
for the record regarding Ms. Bailey’'s comments on the
sexual battery proof, citing this Court’s |anguage in
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the victims famly), such a remand woul d be unnecessary under
any circunst ances.
Moreover, this Court recognizes CCP and HAC as strong

aggravation. See Larkins v. State, 739 So.2d 90, 95 (Fl a.

1999) (HAC and CCP "are two of the nobst serious aggravators
set out in the statutory sentencing scheme").

The strong aggravation vastly outwei ghed the non-statutory
mtigation that "defendant was twenty-one years old at the
time of the crinme and had no significant history of prior

crimnal activity," 438 So.2d at 390.%

E. Conclusion: No relief is justified under any theory.
The issue on remand was whet her Lightbourne's clains nerit
a new penal ty phase. Lightbourne now contends (1B 54-65, 67-

68) that the postconviction record establishes violations of

Li ght bour ne |
Vi abl e sperm and senen traces were discovered in the
victim s vagi na indicating sexual relations at
approximately the tinme of death. The Defendant’s
bl ood type was consistent wth semen and bl ood tests
and factors present therein as testified by experts.
Pubic hair found at the crinme scene mcroscopically
mat ched with those of the Defendant’s.

Id., at 391. This evidence was recogni zed again in

Li ght bourne 1V, at 59 n. 4.

1 Li ght bourne v. State, 471 So.2d 27, 28 (Fla. 1985),
held that "[c]ounsel was not ineffective for failing to
present mtigating evidence at sentencing. The trial record
clearly indicates that the sentencing judge was in fact aware
of many of the mtigating factors that counsel on appeal is
now presenting to the Court."
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United States v. Henry, 447 U.S. 264 (1980), Gglio v. United

States, 405 U. S. 150(1972), and Brady v. Miryland, 373 U. S. 83

(1963). He is incorrect.

Li ght bourne, 742 So.2d at 247 (footnote omtted),

summari zed these principles in the context of this case:
A Henry violation is established when police inproperly
use a jailhouse informant to elicit statenents froma
defendant in violation of his Sixth Arendnent right to
counsel, see 447 U.S. at 274, 100 S.Ct. 2183, and Gglio
is violated when the state know ngly presents false
testimony. See 405 U.S. at 154-55, 92 S.C. 763. Because
Li ght bourne's Brady claimis based on the alleged
violations of Henry and G glio, unless Carson's recanted
testinmony that the police solicited and used his fal se
testinony is credible, Lightbourne's Brady cl ai mcannot
be establi shed.
Here, the trial court's findings that reject the
post convi ction evidence fromthe former inmates are fatal to
these clains: There is no credible evidence that the police
used Chavers or Carson to elicit statenents from Li ght bourne
or that Chavers or Carson was lying at trial as to key
(uncorroborated) facts and that the State had any know edge of
any such lies. Therefore, "Lightbourne's Brady claimcannot be
established.”
Mor eover, as di scussed above, the State maintains that key
aspects of Chavers and Carson's trial testinony remain

credi bl e, especially given the non-informant evidence, thereby

12

Li ght bour ne acknow edges (I B 68) that his Henry

cl ai m has been resol ved agai nst him Even though the prior
resolution bars it here, in an abundance of caution, the State
continues to address it.
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alternatively disposing of Lightbourne's Gglio and Brady
cl ai ns.

Concerning new y di scovered evidence, Lightbourne, 742

So.2d at 247, explained that Jones v. State, 709 So.2d 512,

521-22 (Fla. 1998), requires "the trial court ... to 'consider
all newy discovered evidence which would be adm ssible' at
trial and then evaluate the 'weight of both the newy

di scovered evidence and the evidence which was introduced at
the trial' in determ ning whether the evidence would probably
produce a different result on retrial." However, as bl ock-

gquot ed supra, Jones, quoting Spaziano, also holds that the

trial court's findings are entitled to deference where the
record supports them Here, the trial court's observations of
Chavers and Carson are now buttressed by its observations of
Emanuel . The State submts that, if Lightbourne were to
present their postconviction testinony to the jury, the result
woul d be the sane. |Indeed, given their current discredited
status (as discussed above), they would affirmatively harm
Li ght bourne's cause. Further, the trial court correctly
observed that they had already been significantly inpeached at
trial, but corroborative and other evidence was so
sufficiently weighty that the death penalty woul d have
remai ned the outcone, especially given the weighty aggravator
of CCP

Li ght bourne contends (IB 61, 62) that because the evidence

is now "overwhelmng," he is entitled to relief. The State
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di sagrees. The evidence is "underwhel m ng" because the new
evidence is essentially non-existent, rendering the posture of
this case as it was prior to the evidentiary hearings.
Emanuel 's lack of credibility renders it entirely
insignificant. Larry Emanuel's evidentiary hearing testinony
does not accunulate with anything el se.

Li ght bourne has failed to neet his burden to establish that
the result of the penalty phase woul d probably produce a
different result.

As in Stano v. State, 708 So.2d 271, 276 (Fla. 1998, the

State submts that this Court should
agree with the trial court that even if this evidence
were considered newy di scovered evidence for the
reasons previously stated, the evidence would not make

an acquittal [here, of the death penalty] at a retrial
pr obabl e.

| SSUE 11

WHETHER A SPECI FI C PROSECUTOR S LIM TED ROLE I N

THESE POSTCONVI CTI ON PROCEEDI NGS DENI ED LI GHTBOURNE

EQUAL PROTECTI ON AND DUE PROCESS. ( Rest at ed)

Li ght bourne clainms that assistant state attorney Reginald

Bl ack's i nvol venent on the postconviction proceedi ngs deni ed
hi m equal protection and due process because Emanuel told
Bl ack about "what was going on with M. Lightbourne's case"
and because Bl ack attenpted to ensure that "Larry Emanuel
never got into a wtness chair” (1B 73). This claimis

groundl ess and entirely inconsequential. At the outset, the

State notes that Lightbourne has failed to specify a
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constitutionally cognizable class, rendering any equal
protection claimfatally flawed.

As to both equal protection and due process, Prosecutor
Bl ack's role as Emanuel's attorney in 1981 has not prejudiced
Li ght bour ne even one i ot a.

ISSUE Il is devoid of any showi ng that Black's nonmentary
representati on of Emanuel provided any benefit to the State
what soever here; instead, Black |acked any nenory of anything
significant pertaining to his representation of Emanuel (PCR
VIl 1026-49), and, as such, Black's imted and earlier
i nvol venent in this case (See IB 72 n. 72) was sinply that of
an experienced prosecutor, unaffected by his representation of
Emanuel . I ndeed, as such, he properly instigated the rapid
action that ensured Emanuel's presence at the 1999 hearing. ™
(See PCR1999 VII 1036-47) Thus, subsequent to Emanuel's return
to Ocala at his instigation, Black had done "nothing of
substance"” in this case. (PCR1999 VII 1047) At the 1999
heari ng, Lightbourne called Black as his wtness. (ld. at

1026)

13 See generally Arbelaez v. State, 775 So.2d 909, 916
(Fla. 2000) ("the ex parte conmunication involved the judge
setting a tine period for the State to file its response to
Arbel aez's 3.850 notion"; "fall into the category of strictly
admnistrative matters that are not prohibited"); Barw ck v.
State, 660 So.2d 685, 692 (Fla. 1995) (not all conmunications
out side the presence of opposing counsel are legally
cogni zable as "ex parte"); Rose v. State, 601 So.2d 1181 (Fl a.
1992) (conmunications pertaining to "strictly admnistrative
matters").
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Contrary to Lightbourne's suggestion (IB 73-74), Black did
not act as an advocate at the 1999 hearing. Prosecutor Rock
Hooker handl ed t he heari ng.

Further, as discussed at |length, and as supported at |ength
with citations to the record, under |ISSUE |, Emanuel is
unworthy of belief in any event.

Even erroneously accepting nost of Enmanuel's testinony at
face value on this point, Lightbourne has not established that
Emanuel ever discussed with Black any details what soever
concerning this case. For exanple, Emanuel testified at the
1999 heari ng:

Q [direct exani Now, did there cone a tine when you
had any discussion wwth M. Bl ack about your invol venent
with M. Lightbourne's case?

A Yeah. | had told himthat | had been working
with the police departnent on sonme cases. And the
burgl ary cases that | had, the second one that | had,
they threw it out because it was a trespassing. ***

* k%

Q [cross exan] So, really, sitting here now, your
own nenory is that you're really not sure when Reggie
Bl ack represented you?

A ( Shaki ng head.)

* k%

Q [redirect exam You had testified on direct
exam nation that you had -- that you renenber talking to
M. Black about what you had done in M. Lightbourne's
case; is that correct?

A Yes.
Q And is that still your testinony?
A Yes, that's still my testinony.

Q And so if you had spoken to M. Black about what
the police had done with you regardi ng M. Lightbourne,
woul d that have been after you would have been put in
the cell wth M. Lightbourne?

A Yes, that was after then they put ne in there.
And after they didn't use ny statenent, they used
Chavers' statenent, it was |like they just -- they really
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Like | said, in the deposition, they crossed ne out,

because they used -- they didn't use ny statenent, but
they had nme in there, trying to help them get what they
want ed.

Q [further redirect exan] Because as you're sitting

here today, we've thrown a |ot of dates at you and
everything else. But is it clear in your mnd that you
had a conversation with Reginald Bl ack regarding M.
Li ght bour ne?
A That's right.
(PCR1999 VI 926, 984-85, 1005-1006, 1024) In contrast to
showi ng that M. Black had any know edge at any tinme about
police solicitation of inmates, Emanuel, when not asked a
| eadi ng question, sinply stated, "I had told himthat | had
been working with the police departnment on sone cases."
Counsel for the State and Lightbourne agreed to put
Emanuel ' s deposition "in." (PCR VII 1020) In his deposition,
Emanuel clearly stated that he did not tell Black any details
concerni ng Lightbourne's case. In Emanuel's words to Bl ack, "I
didn't tell you what | had done." (PCR1996Sup | 159) At
anot her point, Emanuel swore that he had not told anyone el se

about the Lightbourne case except officers Scott and "Rain."

(ILd. at 139. See also Id. at 142)

The foregoi ng evidence belies Lightbourne's bald and
groundl ess assertions (E.qg., IB 70 n. 29, 74, 75) that Bl ack
was attenpting to hide anything of value fromany court.

As a matter of general policy, if a |awer becom ng a
witness in order to establish that he is not a true wtness

disqualifies himfromthe role of counsel, chaos wll ensue,
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and the judicial process will be held hostage to the whi m of
an opposing party to sinply nake the accusati on.

Here, Bl ack recalled nothing of value from Emanuel, and
Emanuel had told himnothing of value. Black was not a
material wtness to anything.

Thus, this Court expressly noted in passing and w thout
concern, that this claimwas raised that last tinme it revi ewed
t he case:

On appeal, Lightbourne alleges five errors: *** (5)

Li ght bourne's due process and equal protection rights

were violated by the participation of an assistant state

attorney who nmay have been a material wtness.

Li ght bourne, 742 So.2d at 245. As a successive claim this

i ssue is procedurally barred.

I SSUE 111
WHETHER THE TRI AL COURT REVERSI BLY ERRED BY
DENYI NG COLLATERAL COUNSEL' S REQUEST TO W THDRAW
FROM REPRESENTI NG LI GHATBOURNE DUE TO HI S
REPRESENTATI ON OF A DEFENDANT WHOM A W TNESS | N
THI S PROCEEDI NG HAD AGREED TO TESTI FY AGAI NST
APPROXI MATELY TWENTY YEARS AGO ( Rest at ed)
This claimis based upon the CCRC attorney's representation
of Sonny Boy OQats.
Li ght bour ne nust show that the trial court was unreasonabl e

in denying his notion to withdraw. See Ownen v. State, 773 So.

2d 510, 514 (Fla. 2000) ("court's ruling on a matter rel ated
to the ‘course and conduct’ of a proceeding is generally
wi thin the sound discretion of the court and will not be

di sturbed on review absent an abuse of discretion").
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This is not a situation where an attorney is sinultaneously
representing co-defendants with conflicting interests, and
Cats was not a witness in this proceeding, and therefore, CCRC
counsel was not called upon to cross-exanm ne QCats.

Accordingly, ISSUE Ill fails to show any requisite
prej udi ce what soever to Lightbourne due to counsel's

representation of OCats. In Lightbourne v. Dugger, 829 F.2d

1012, 1022-24 (11th Gr. 1987), Lightbourne asserted

that an actual conflict arose when Carson, a forner
cellmate of petitioner and a forner client of the public
defender's office, testified on behalf of the state at
petitioner's trial. The gist of petitioner's argunent is
that the 'sinmultaneous representation’' of Carson and
petitioner by the same public defender's office
prevented rigorous cross-exam nation of Carson in an
attenpt to inpeach his credibility.

The Eleventh Circuit reasoned that, to prevail, the defendant
must show an actual conflict as well as an adverse effect on
this defendant's representation due to that conflict.

Petitioner has articulated a potential conflict of
interest. An attorney who cross-examnes a fornmer client
i nherently encounters divided |oyalties.

* k%

[We hold that even if an actual conflict existed,
petitioner has failed to allege such facts which, if
proven, woul d denonstrate that the alleged conflict
adversely affected petitioner's representation.

* k%

The record reflects that Carson testified during
di rect exam nation that he was incarcerated for
accessory to grand theft and that he was rel eased
because of a deal worked out with the state. During an
extensi ve cross-exam nation, counsel for petitioner
guestioned Carson about his relationship with
petitioner, contradictions in the sequence of events,
potential independent sources of know edge of the
O Farrell hom cide, Carson's use of an alias, and the
| ack of specifics with regard to petitioner's alleged
statenents, including what was taken, where the gun cane
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from and how the events transpired. In addition,

counsel for petitioner thoroughly inquired about the
details of Carson's plea agreenent and elicited the
facts that Carson pled nolo contendere to the charges
and received a sentence of time served consisting of
approxi mately 100 days. G ven this testinony, we discern
no adverse effect upon petitioner's representation.
Counsel for petitioner fully and fairly cross-exam ned
Carson with respect to his "deal” with the state in
order to show the possibility of bias or prejudice. In
addition, petitioner's counsel attenpted to inpeach
Carson's credibility through a variety of nethods. Any
conflict of interest which may have existed by virtue of
the fact that Assistant Public Defender Fox happened to
cross-examne a client fornerly represented by the sane
public defender's office had, at best, a de m ninus
effect upon petitioner's representation. Accordingly, we
find no nerit to petitioner's claimthat an actual
conflict adversely affected petitioner's assistance of
counsel

Here, effective cross-exam nation of the other party, QCats,
was not at issue. Here, Qats' case was fertile ground for the
State's cross-exam nati on of Emanuel because it appeared that
Emanuel was confusing the Cats case with this case. (See
PCR1999 VI| 955-58, 962-69)

In contrast to the record showi ng that the accuracy of

Emanuel 's Cats statenent was not a factor underm ning

14 The prosecutor at one point indicated that "the

Wi tness" is going to deny the truthfulness of "this statenent”
(PCR1999 VII 970), but then pursued a line of questioning in
whi ch Emanuel affirmed the truthful ness of his statenent
concerning QCats (ld. at 971-73), then attacked Emanuel's
truthfulness in his statenment to CCRC regarding this case, not
Cats' (ld. at 973-83) Later, Emanuel accused the prosecutor of
threatening himw th an indictnent in the Cats case, the
prosecutor denied it and reaffirmed Emanuel's immunity in that
case, and Emanuel, responded, "That's what | was just
checking." (1d. at 1015-16) In other words, the accuracy of
details in the Cats statenent did not beconme an issue; Emanue
confirnmed it, and the prosecutor noved on.
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Li ght bourne' s position, Lightbourne speculates that the trial
court may have contenplated it. Bald specul ati on does not
justify reversing the trial court and disrupting the

post convi ction process. See Allen v. Butterworth, 756 So. 2d

52, 57 (Fla. 2000) (value of mnimzing delay in capital case
[itigation).

As sole authority for this issue, Lightbourne cites to

GQuzman v. State, 644 So.2d 996 (Fla. 1994). However, GQuzman
does not stand for the proposition that a trial court
abrogates all of its authority and duties as orderly case
manager and arbiter and applier of the | aw of conflict.

O herwi se, collateral counsel would be vested wth absol ute
di scretion, which would gut the well-settled reasonabl e
exercise of discretion vested in the trial judge in matters
directly inpacting the orderly processing of cases.

GQuzman illumnated its operative facts: "W can think of
few i nstances where a conflict is nore prejudicial than when
one client is being called to testify against another." 644
So.2d at 999. After sone extensive discussion of the facts of
that case, it held: "[We find that an actual conflict of
interest and prejudice has been shown in this record and,

consequently, that the denial of the notion to w thdraw was

reversible error." |d. Here, there was no actual conflict and
no prejudice shown. ISSUE Il presents no error and nerits no
rever sal
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CONCLUSI ON

Li ght bourne's request that the guilt determ nation be
reversed is beyond the scope of this Court's remand and
overwhel m ngly unsupported by the record.

The State respectfully requests this Honorable Court affirm
Li ght bourne's death sentence and the circuit court's denial of
Li ght bourne' s postconviction notion. If the formof the order
denyi ng the postconviction notion is deenmed | acking, the

appropriate renedy would be to remand for clarification.
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