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STATEMENT OF THE CASE AND FACTS AND SUMVARY

Petitioner relies on his initial brief.

ARGUMENT

| SSUE

WHEN THE STATE UNLAWFULLY DETAINS A

PERSON BEYOND THE EXPI RATI ON OF HI S

OR HER SENTENCE I N ORDER TO SEEK

ClVIL COW TMENT PURSUANT TO THE

JI MW RYCE ACT, SHOULD THAT COWM T-

MENT PETI TI ON BE DI SM SSED W TH PREJ-

uDI CE?

In the first part of Respondent's Answer Brief it is argued

that a commtnent Petition under the Act can be filed after the
expiration of the sentence. Respondent's reading of only one section
of the Act, however, is taken out of context and does not reflect the
reading of the entire Act. Sec. 916.32(1), Fla. Stat. (Supp. 1998),
defines "agency with jurisdiction" as the agency having the person to
be rel eased. These agencies are listed as the DOC, DCF, or DJJ
(Dept. of Juvenile Justice). Sec. 916.33, Fla. Stat. (Supp. 1998),
requires the agency with jurisdiction to notify the nmultidisciplinary
team 180 days or 90 days before the person's rel ease fromtotal
confinement of that person's eligibility under the Act. That sane
section requires the nultidisciplinary teamto assess the person
wi thin 45 days and provide the state attorney with a copy of that
assessnment. Sec. 916.34, Fla. Stat. (Supp. 1998), is the section the
Respondent takes out of context to say there is no tine limt for the

prosecutor to file the petition; but sec. 916.35(2), Fla. Stat.
(Supp. 1998), which cones immedi ately thereafter says that "[b]efore



the rel ease from custody of a person whomthe nultidisciplinary team

recommends for civil commtnent, but after the state attorney files a

petition under s. 916.33, the state attorney may further petition the
court for and adversarial probable cause hearing." (Enphasis added.)
Clearly the order of when the petition is to be filed--prior to the
person's release fromcustody is nade clear fromthe Act as a whole.

VWhat is clear fromthe Act is that the |l egislature did not want
these "extrenely dangerous"” people to be rel eased (sec. 916. 31, Fla.
Stat. (Supp. 1998)). The entire plan of the Act was that those
sought to be commtted under the Act would go fromthe prison to
custody in a secure facility without pretrial release (sec. 916.35(4)
and (5), Fla. Stat. (1998)). Contrary to what the State is arguing
now-that it can file a petition for comm tnent under the Act even
after the person is released, there is no such provision for doing
so. This is probably why the State did not just release M. Tanguay
upon his 19th birthday as per the trial court's order but continued
toillegally detain himuntil they got around to filing the petition.
The Act did not intend for there to be any pre-commtnent rel ease and
made all provisions necessary to prohibit such rel ease. Merely
allowi ng the continued custody of a person for the State to get
around to filing a petition for conmtnent under the Act after |awful
custody has ended nust not be allowed. M. Tanguay was not in
"lawful" custody at the tinme the State filed its petition.

Apparently the State is arguing that "lawful" custody is not
requi red under the Act, so the State can pursue proceedi ngs under the
Act as long as the person is in custody -- even if that custody is

unlawful. Also, according to the State, the State can pursue pro-
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ceedi ngs under the Act even if the person gets rel eased and has not
been confined for nonths or even years as there are notine limts to
instituting the provisions under the Act. Under the State's reason-
ing, commtting individuals under the Act is the primary directive;
therefore, the individual/respondent being conmtted under the Act
has no due process constitutional rights. This Court nust dismss
the Act proceeding in this case based on M. Tanguay not being in
"lawful" custody in this case; for under the State's interpretation
of the statutes at issue, the Act would have to be decl ared unconsti -
tutional as a violation of due process. The Act states that it be
applied to persons who have been convicted of a sexually violent

of fense and "currently in custody” or to persons convicted of a
sexual ly violent offense and sentenced to "total confinenment” in the
future. 8394.925, Fla. Stat. (1999). The first phrase of the

applicability section is concerned with persons currently in custody.

"Custody" in not a termdefined in the Florida Act. Custody is

defined by The Anerican Heritage Dictionary of the English Language,

326 (6th Ed. 1981) as: "2. The state of being kept or guarded. 3.
The state of being detained or held under guard, especially by the

police." Black's Law Dictionary, 390 (7th Ed. 1999) defines custody

as" "The detention of a person by |awful process or authority."

Mor eover, confinenent, inprisonnment, and incarceration are synonynous

with custody. Chanbers 20th Century Thesaurus, 134 (1986). There-

fore, a person confined, inprisoned, or incarcerated is in custody.
Thus so, it may be said that a person currently in custody for
applicability of the Jimy Ryce Act is a person who is confined,

i nprisoned, incarcerated, or at |east detained or held by |awful



process or authority. Thus, "lawful" custody, under the plain
meani ng of the term "custody,"” should be presuned and inferred.

M . Tanguay does not conme within the neaning of the first
phrase of 8394. 925, "currently in custody," because he was not in
| awful custody or lawfully being held at the time the State filed its
petition for civil commtnent under the Act on 3-12-99. M. Tanguay
was being illegally detai ned because his juvenile commtnent ended 2-
24-99. M. Tanguay was not in | awful custody, inprisoned, confined
or incarcerated on 3-12-99; therefore, the first phrase of the
applicability section did not apply.

The second phrase of the applicability section is concerned

wi th persons convicted of a sexually violent offense and sentenced to

total confinenent in the future. Total confinement is defined:

"Total confinenent"” means that the person is
currently being held in any physically secure
facility being operated or contractually oper-
ated for the Departnent of Corrections, the
Depart ment of Juvenile Justice, or the Depart-
ment of Children and Fam |y Services. A person
shal |l also be deened to be in total confinenent
for applicability of provisions under this part
if the person is serving an incarcerative sen-
tence under the custody of the Departnent of
Corrections or the Departnent of Juvenile Jus-
tice and is being held in any other secure fa-
cility for any reason.

8394.912(11), Fla. Stat. (1999). Thus, a person sentenced to total
confinenent is a person in the custody of the Departnent of Correc-
tions serving an incarcerative sentence or a person currently being
held in custody in a secure facility being operated for the Depart-
ment of Corrections, the Departnent of Juvenile Justice or the

Department of Children and Fam |y Services.



M . Tanguay does not conme within the nmeaning of the second
phrase of 8394. 925, "sentenced to total confinenent in the future."
M . Tanguay was not sentenced to a new prison termafter 1-1-99.

The State apparently clains "lawful” custody is not required in
the Act, so M. Tanguay can be held under the Act no matter how
unl awful the custody. The Act, under the State's reasoning, is
everything so the ends justify the nmeans; and the individual's rights
under the Act are nothing. |In support of this position, the State
cites an appeals court case fromthe Second District, Division 3, in

California. Garcetti v. Superior Court, 68 Cal. App. 4th 1105, 80

Cal. Rptr. 2d 724 (1998), does stand for the proposition that custody
does not have to be | awful when proceeding under California s Sexu-
ally Violent Predators Act. In Garcetti, the inmate was illegally
hel d when his parole was unlawfully revoked. It was while he was
unlawful Iy confined that California sought to commt the inmate under
its Act. The trial court dism ssed the proceedi ngs under the Act
because the custody was not |awful, but the appellate court reversed
and reinstated the proceedings. The appellate court admtted there
wasn't any case |law on point. The appellate court also noted that
t he Peopl e had acknow edged, " [o]f course, if the custody [were] a
conpl ete shamw t hout any pretense of legal authority, the [Depart-
ment of Corrections] would not have "jurisdiction' in any |egal
sense. This case does not present such an extrene situation.'" |d.
at 11009.

Garcetti is hardly controlling or persuasive in this case, and
this Court should reject it. To not require the custody to be | awf ul

in the definition and application of the Act would be to deny due
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process constitutional protections under the Florida and U. S. Consti -
tutions. See Art. |, 89, Fla. Const.; 5th Amend., U S. Const. To
accept the State's interpretation is to reject the commopn definition
of custody as including the factor of it being lawful. It also
allows for major abuses, such as roundi ng up people who have | ong
been rel eased in the nane of the Act; or it allows the State to hold
people indefinitely after the termof inprisonnent is up until the
State gets around to proceedi ng under the Act--sonething which
happened in this case to M. Tanguay.

M . Tanguay shoul d have been rel eased automatically upon his
19t h birthday on 2-24-99, but he was not. |If the State wanted to
proceed under the Act, why did it wait until 3-12-99? The State held
M. Tanguay for 16 days before it filed its petition. For those 16
days, the State's custody was a conpl ete sham w t hout any pretense of
| egal authority. Even the Garcetti court noted that such a custody
woul d be an extrene situation that would do away with the Depart nent
of Corrections' jurisdiction. |If this Court, in M. Tanguay's case,
does not dismss the civil commtnent petition with prejudice, it
w Il have to find the Act unconstitutional as being a denial of due
pr ocess.

The State's contention that even if M. Tanguay were rel eased
fromcustody the State could still proceed under the Act al so estab-
| ishes serious constitutional problens. Under Washington State's
version of the Act, the State can start proceedi nhgs once soneone has
been rel eased fromprison; but a recent overt act is required. 1In

the case of In re Younq, 122 Wash. 2d 1, 857 P. 2d 898 at 1009

(1993), the Suprenme Court en banc held "the State nust provide
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evi dence of a recent overt act...whenever an individual is not
incarcerated at the tinme the petitionis filed." Florida' s Act has
no such requirenent, so to allowthe State in Florida unlimted
access to soneone after their confinenment would be a violation of due
pr ocess.

The United States Suprene Court has set the standard for
determ ning the appropriate |level of procedure that is due prior to
depriving an individual of his right to life, liberty, or property:

[ T] he specific dictates of due process gener-
ally requires consideration of three distinct
factors: First, the private interest that wll
be affected by the official action; second, the
ri sk of an erroneous deprivation of such inter-
est through the procedures used, and the proba-
ble value, if any, of additional or substitute
procedural safeguards; and finally, the Govern-
ment's interest, including the function

i nvol ved and the fiscal and adm nistrative
burdens that the additional or substitute
procedural requirenent would entail.

Matthews v. Eldridge, 424 U S. 319 at 335 (1976). The fact that

Florida's Act was supposed to work a certain way but has not gone as
the legislature intended reveals the due process flaws. [In Valdez v.
Moore, 745 So. 2d 1009 (Fla. 4th DCA 1999), the State argued agai nst
adversarial probable cause hearings that were specifically not

requi red under the Act because the Act was intended to be started
before the person's crimnal sentence was over. Thus, the State
argued that |ack of an adversarial probable cause hearing was not
unconstitutional. The continuing problemin Florida, however, is
that the Act is not working as it is supposed to be working. In

Val dez the petitioners were being held long after their prison

sentence was conpleted, had still not gone to trial under the Act,



and had never had an adversarial probable cause hearing.

Not wi t hst andi ng how the Act was "supposed to work," the way it is
wor ki ng was denyi ng these confined persons of their constitutional
rights to due process. Adversarial probable cause hearing were
ordered in order to protect these due process rights.

This Court nust dismss the proceedings in this case with
prejudice. The interpretation of custody inferring |lawful custody is
the only interpretation that wll pass constitutional nuster. As has
been denonstrated in M. Tanguay's case, the State's ability to abuse
the process under the Act will be unlimted if "lawful" is dropped
fromthe concept of custody. |If this case is not dism ssed with
prejudice, then the Act is unconstitutional in that it denies due
process and nust be struck down.

The procedures followed in this case clearly violate the
provi sions of 8§8916.31-916.49, Fla. Stat. (Supp. 1998). Under the
1998 act, it was anticipated that all the conditions precedent to the
filing of a commtnent petition would be conpleted prior to an
individual's rel ease fromcustody. The State's inability to conply
with its own procedures should not be M. Tanguay's problem \What
the State did in M. Tanguay's case was to hold himindefinitely
until it could get around to him According to Respondent's
argunent, it could do so for as long as it wanted--apparently for
years--because there is notinme limtation on the State. In
addi tion, the Respondent blanes the 19-year-old indigent incarcerated
unrepresented-at-the-tinme M. Tanguay for not filing his own petition

for wit of habeas corpus once he turned 19. (Respondent's Answer,



p.23) These argunents clearly denonstrate why the State's abuse in
this case cannot be tolerated.

The State flagrantly violated M. Tanguay's federal and state
due process constitutional rights. Art. I, Sec. 9, Fla. Const.
Fifth Amendnent, U S. Const. The wit of prohibition nust be issued.

Respondent next contends M. Tanguay shoul d not have been
rel eased on his nineteenth birthday. The Oder O Conmmtnment To The
Departnent O Juvenile Justice entered by the juvenile court on 04-
25-96, could not be clearer:

| T 1S ORDERED that the child is hereby conmtted to the

Department of Juvenile Justice for an indeterm nate period but

not | onger than the maxi num sentence which an adult nmay serve

for the same offense(s), or until the child's nineteenth (19th)
bi rt hday, whichever first occurs.

(V1/ R47, 48, enphasis added.)

Respondent contends that |anguage appearing in another
par agr aph of the conmm tnent order sonehow changes this sinple and
unequi vocal statenent. The juvenile court did order that petitioner
not be rel eased from confinenent w thout the concurrence of the
court. The juvenile court also stated its intent to resune
jurisdiction. However, these provisions neither authorized nor were
they intended to suggest that the juvenile court intended to maintain
jurisdiction beyond Petitioner's nineteenth (19th) birthday. Rather,
they were sinply recitations of rights statutorily conferred upon the
court.

Section 39.054(4), Florida Statutes (1995), provided that a
delinquent child commtted to the Departnment of Juvenile Justice
could be "discharged frominstitutional confinenent" upon the

direction of the departnent but only with "the concurrence of the
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court." It is this requirenent that the juvenile court was
addressing when it stated in the juvenile comm tnment order, "the
child shall not be rel eased fromconfinenent w thout the concurrence
of the Court." However, such a release fromconfinenment did not
affect a child's commtnment status. Had Petitioner been rel eased
from confinement, he would still have been commtted to the
Departnent of Juvenile Justice until his nineteenth (19th) birthday,
as directed in the comm tnent order.

Simlarly, sec. 39.022(4)(c), Fla. Stat. (1995), provided that
the juvenile court could retain jurisdiction over a child and the
child s parents of |egal guardian for purposes of enforcing
restitution. The order of juvenile commtnent in this case adjudged
Petitioner a delinquent child not only for sex offenses but also for
earlier offenses of Burglary and Crimnal M schief. Petitioner had
previ ously been placed on Cormunity Control for these offenses.
Wthin the same paragraph as the | anguage upon whi ch Respondent
relies, the juvenile court "reinposed" all nonetary obligations
previously ordered by the court. |In order to enforce restitution,
the juvenile court had to retain jurisdiction. However, if that
retention of jurisdiction extended beyond Petitioner's nineteenth
(19th) birthday, it could only be for the sole purpose of enforcing
restitution. See 839.022(4)(c), Florida Statutes (1995).

Jurisdiction of the juvenile court ended on Petitioner's
nineteenth (19th) birthday. Sec. 39.022, Fla. Stat. (1995),
addresses the jurisdiction of the circuit court in juvenile
del i nquency actions. Section 39.022(4)(a), Florida Statutes (1995),

provi ded:
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Not wi t hst andi ng ss. 39.054(4) and 743.07, and except as
provided in ss. 39.058 and 39.0581, when the jurisdiction of
any child who is alleged to have coonmitted a deli nquent act or
violation of law is obtained, the court shall retain
jurisdiction, unless relinquished by its order, until the child
reaches 19 years of age, with the sane power over the child
that the court had prior to the child becom ng an adult.

(Enphasi s added). By committing Petitioner until his nineteenth
birthday, the juvenile court was exercising jurisdiction over this
particul ar individual for the |ongest period of time authorized by

| aw. The exceptions contained within 839.022(4)(a), Florida Statutes
(1995) did not apply to Petitioner.

Section 39.058, Florida Statutes (1995), addressed serious or
habi tual juvenile offenders. Section 39.058(3)(e), Florida Statutes
(1995), provided that the juvenile court, after adjudicating a child
del i nquent, was to determ ne whether the child net the criteria for a
serious or habitual juvenile offender. The juvenile court could
commt a serious or habitual juvenile offender until his twenty-first
(21st) birthday. See 839.058(3)(k), Florida Statutes (1995).

Section Il B of the predisposition report prepared in Petitioner's
juvenil e case shows that he did not neet the criteria for
classification as a serious or habitual offender. (Reply Appendix 1)

Simlarly, the exception to the general jurisdiction provisions
of sec. 39.022(4)(a), Fla. Stat. (1995), contained wthin 839.0581,
Florida Statutes (1995), does not apply to Petitioner. Section
39.0581, Florida Statutes (1995), authorizes the juvenile court to
retain jurisdiction over an individual until age 21 for the specific
pur pose of having the individual conplete a maxi mumri sk residenti al

program The order of commtnent clearly shows that Petitioner was
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committed to a level 8, high-risk, residential program not a |leve
10, maximumrisk, program See 839.01(59), Fla. Stat. (1995).

Contrary to the clear |anguage of sec. 39.022(4)(a), Fla. Stat.
(1995), Respondent argues that there was another exception whereby
the juvenile court could have retained jurisdiction over Petitioner
past his nineteenth (19th) birthday. Respondent contends 839. 054
(j), Fla. Stat. (1995), authorized the juvenile court to retain
jurisdiction over Petitioner until his twenty-first (21st) birthday
because he was committed to a sexual offender program This
contention also fails.

Section 39.054(j), Fla. Stat. (1995), did authorize the
juvenile court to retain jurisdiction of juvenile sexual offenders,
commtted to a programfor juvenile sexual offenders, until age 21.
However, this was not a general grant of jurisdiction. The
jurisdiction granted the juvenile court after the child s nineteenth

(19th) birthday was "specifically for the purpose of conpleting the

program" See 839.054(j), Florida Statutes, (1995)(enphasis added).
Respondent correctly recites that while Petitioner was originally
pl ace in the MATS sexual offender program he was renoved fromt hat
program and transferred to Pol k Youth Devel opnent Center. Since
Petitioner was not in a juvenile sexual offender program the
juvenile court could not exercise its limted jurisdiction to
continue his commtnent past his nineteenth birthday specifically for
t he purpose of conpleting a sexual offender program

The State nmakes the illogical argunent that Sec. 39.054(1)(c),
Fla. Stat. (Supp. 1994), be read in a vaccuum This Court is not

required to interpret a section of a statute that produces
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conflicting results. Five sections down from 839.054(1)(c) is

839. 054(1) (h) which touches on when a child is conmtted as a serious
habi tual offender. |In that section, the trial court may retain
jurisdiction of the child until the age of 21. It is absolutely
contrary to reason if this Court were to apply the State's |ogic.

For exanple, if a 15-year-old child were adjudi cated delinquent for a
m sdeneanor battery and commtted to the departnent, then he would
have to be held until he reaches the age of 21 if he is not

di scharged by the departnment. This would appear to occur even though
the statutory maxi numfor the child' s offense is nonore than one
year.

Furthernore, the State's argunent would lead to an il ogical
conclusion with regards to 839.054(1)(h) concerning juveniles | abel ed
Serious Habitual O fender. Reading 839.054(1)(c) as the State argues
woul d nean the trial court has no discretion in retaining
jurisdiction until a child reaches 21. However, if the trial court
designates the child as a Serious Habitual Ofender usually nmeant for
juveniles charged with violent and serious felonies, then the trial
court has the discretion to either retain jurisdiction until the
child is 19 or increase it to the child s 21st birthday. Another
illogical dilemma would occur if the child were conmmtted and
designated a Serious Habitual O fender by the court without the trial
court retaining jurisdiction until 21. Under the State's reading of
39.054(1)(c), the trial court would have to retain jurisdiction until
the child was 21 and would in effect abrogate the |legislature's
intent to give the trial court jurisdictional discretion when

designating a child a Serious Habitual O fender
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The Departnent of Juvenile Justice should have rel eased
Petitioner on his nineteenth birthday, 2-24-99. Instead, the
Departnent illegally detained Petitioner while the Departnent of
Children and Fam |y Services attenpted to gather evidence to support
a recomrendation that a petition be filed seeking the conmtnent of
Petitioner as a sexually violent predator.

Alan J. Wl dman, MD., and Peter M Bursten, Ph.D., nenbers of
the nmultidisciplinary team desi gnated by the Secretary of Children
and Fam |y Services to assess whether Petitioner net the definition
of a sexually violent predator, both nmet with Petitioner at the Polk
Yout h Devel opnent Center. These neetings were on March 4,5, and 8,
1999. Each of these neetings were on dates after Petitioner should
have been rel eased. After receiving the recomrendati on of the
mul tidisciplinary team the State filed a Petition For Conm tnent on
3-12-99.

The procedures followed in this case clearly violate the
provi sions of 88916.31-916.49, Fla. Stat. (Supp. 1998). Under the
1998 act, it was anticipated that all the conditions precedent to the
filing of a commtnent petition would be conpleted prior to an
i ndividuals release fromcustody. The State's inability to conply
wth its own procedures should not be M. Tanguay's problem \What
the State did in M. Tanguay's case was to hold himindefinitely
until it could get around to him According to Respondent's
argunent, it could do so for as long as it wanted--apparently for
years--because there is notinme limtation on the State. In
addi tion, the Respondent blanes the 19-year-old indigent incarcerated

unrepresented-at-the-tinme M. Tanguay for not filing his own petition
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for wit of habeas corpus once he turned 19. (Respondent's Response,
p. 10) These argunents clearly denonstrate why the State's abuse in
this case cannot be tolerated.

The State flagrantly violated M. Tanguay's federal and state
due process constitutional rights. Art. |, Sec. 9, Fla. Const.

Fifth Amendnent, U S. Const. The wit of prohibition nust be issued.

CONCLUSI ON

The State's petition for comm tnent under the Act nust be

di sm ssed with prejudice.
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