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STATEMENT OF THE CASE

Plaintiff in the trial Court in Case No. 97-3121-CA was Wl -
Mart Stores, Inc. Def endants were Alvin Mzourek, as Hernando
County Property Appraiser, Leona Bechtel heimer, as Tax Coll ector
and Larry Fuchs, as Executive Director of the State of Florida,
Department of Revenue ("DOR' herein). The Conpl ai nt chal | enged
the assessnents of Wal-Mart's tangi ble personal property in its
two retail stores as of January 1, 1997. It alleged that M.
Mazourek failed to consider properly the criteria in 8193.011,
F.S., that the appraisal was arbitrarily based on appraisal
practices which are different from those which M. Mazourek
generally applied to conparable property within the sane class
as \Wl-Mart's property, and that the Property Appraiser
arbitrarily and discrimnatorily assessed Wal-Mart's property at
a higher relative and conparable value than all or substantially
all other property in Hernando County.

The Conplaint in Case No. 97-2994-CA was in four counts.
Two of the counts related to Wal-Mart's real property used as
its regional distribution center, |ocated at 5100 Kettering Road
near |-75. Count 11l alleged that in assessing the tangible
per sonal property within the distribution center, M. Mazourek
failed to consider every one of the factors contained in

§8193. 001 [sic] and



193.073, [sic] F.S. and the Rules and Regulations of the DOR?
Count 1V alleged that the assessnent of the tangible persona
property in the distribution center was excessive when conpared
wth the assessnent of other simlar tangible personal property
in Hernando County, depriving Wal-Mart of equal protection under
the law. WVal-Mart dismssed the real estate counts and the two
cases were consolidated for trial

The final hearing was held before the Hon. Jack Springstead,
Crcuit Judge, sitting as the trier of fact, from August 9, 1999
t hrough August 18, 1999. The Transcript consists of 14 vol unes
with 2,460 pages of testinony and each side presented nunerous
exhi bi ts. Judge Springstead personally viewed the Distribution
Center, but no transcript exists to docunent his visit.

Wal - Mart presented no evidence in support of its clains that
M. Mazourek arbitrarily applied different appraisal practices
to Wal -Mart's property than any other tangi ble personal property
in Hernando County, or that it was deprived of equal protection.

Judge Springstead entered a detailed Final Judgnent on
Cct ober 15, 1999 uphol ding the assessnments. (A-12-20) Wal-Mart

appealed the Final Judgnent to the District Court of Appeal,

'There is no 8193.001, F.S. and 8193.073, F.S., provides for
how the Property Appraiser should proceed if a taxpayer files an
erroneous or inconplete statenment of personal property or that
all the property of a taxpayer has not been returned for
t axati on.



Fifth District, which reversed. wal -Mart Stores, Inc. .
Mazour ek, 778 So.2d 346 (Fla. 5th DCA 2000) (A-1-11).

References in this Brief wll be R (page nunber) for the
Record on Appeal; Tr.-(page nunber) to the Transcript of
Testinony; PE-(exhibit nunber) for Wal-Mart's exhibits and DE-
(exhi bit nunber) for Defendants' exhibits, and to the Appendix

to this Brief, A-(page nunber).

STATEMENT OF THE FACTS

Wal - Mart owns 2,056 stores in all 50 states. (Tr.-1092)
Forty of those states assess tangi ble personal property. Wal -
Mart returns its property for taxation in each jurisdiction in
those states by an attachment to its Return with the sane
general information. (Tr.-1087) All 40 states and every
Florida Property Appraiser values Wal-Mirt's personal property
by applying factors from a present worth table to Wal-Mart's
reported costs. (Tr.-1081, 1088, but see Tr.-1091)

This case differs from Wal -Mart Stores, Inc. v. Todora,
So.2d __, 26 F.L.W D1035 (Fla.2nd DCA 2001)(A-33), also on
review before this Court, in that in addition to its assessnents
of fixtures in two stores, Wil-Mart also challenged the
assessnent of the tangible personal property wthin its

1, 000, 000+ square foot regional distribution center. (DE- 21)



The major feature wthin this building is an imense,
sophisticated conputer-controlled conveyor system called a
Rapi stan which scans and noves nerchandi se from pallets in racks
to the loading area where it is |oaded onto trailers to be
transported to retail stores. The Rapistan is elevated in sone
parts of the building by a nezzanine to allow fork lifts to pass
beneat h the conveyors.

Store #1213 is a "Superstore" located at 13186 Cortez
Boul evard in Brooksville. The store opened with all brand new
fixtures and equipnent in Septenber, 1996, ninety days before
the January 1, 1997 valuation date. Wlla Lovett filed Wal-
Mart’'s 1997 tangible personal property tax return wth M.
Mazourek's office stating that it purchased the tangible
personal property located in that store for a total of
$2,626,309, including sales tax, transportation, handling and
installation charges as required by the DOR s instructions.
(DE-3, Tr.-1067-8, 1098)

She filed the returns "in bulk" by category of asset; no
cost was stated for any particular asset or for any conponent of
cost such as sales tax paid. Ms Lovett did not have a fixed
asset listing of any of Wal-Mart's tangi ble personal property,
so she was unable to supply such a list to M. Mzourek's office

even though it was requested. (Tr.-1058) Wal-Mart's return for



the Superstore contained a colum entitled "Depreciated Anmount"”
with Wal-Mart's estimate of its depreciated value, $2,399,911.
(Tr.-1070) In other Florida counties, Wal-Mart placed the
"Depreciated Amount” colum on the front of the return in the
colum marked "Taxpayer's estimate of fair market value". (Tr.-
1141) Thus, the difference between Wil-Mart's estimate of
mar ket value on its return and M. Mzourek's assessnent was
only $99, 198.°2

The instructions with the return require the taxpayer to
report expensed tangible personal property, i.e., property the
cost of which is below the $200 anmount which Wal-Mrt's
accounting policies require to be capitalized and depreciated.
(Tr.-1100) Even though Ms Lovett acknow edged famliarity with
those instructions, her returns included only 1/52" of the
expensed property.(Tr.-1101) Section 195.027(4)(a), Fl ori da
Statutes, provides that the tangible personal property return
form nmust include six categories, none of which relate to sales
tax. There is no provision for reporting "usual fees and costs
of sale” as in the case of the Form DR 219 which is presented
for recording with deeds of real estate as required by Section

201. 022, Florida Statutes.

2At a nmillage rate of 25 dollars of tax per $1,000 of
assessed value, this would indicate a tax difference between
Wal -Mart's return and M. Mazourek's assessnent of about $2, 500.

5



VWl -Mart's returned costs for each category of equi pnment and
M. Mazourek's assessnments of that property in the Superstore

are as foll ows:

ltem Cost % good Assessed

Val ue

Store Fixtures : : . 1,629,598 94 1, 531, 822

Store Fixtures/ Q her : 305, 893 94 287, 539

Conmput er Equi pnent . : $109, 349 83 90, 760

Tel ephone System : : 37, 296 87 32, 448

Per sonal Conputers (1995) 3, 606 67 2,416

Per sonal Conputers (1996) 39, 177 83 32,517

Ref ri geration Equi pment . 496, 390 94 466, 607

Supplies . : : : 5, 000 100 5, 000
$2, 626, 309 $2, 449, 109

Store #967 is a conventional Wl-Mart |located in Spring
Hill. Wl -Mart  returned $1,661,889 as its cost for the
equi pnent in the store as having been purchased between 1993 and
1995. The return for this store contained its own depreciation
estimates ranging from 70% for fixtures purchased in 1989 to 8%
for fixtures purchased in 1996. The attachnent to the return
contained Wal-Mart's "Depreciated Anpunt" of $1,005,736.66. The
Property Appraiser corrected the errors in Wal-Mart's return to
a cost of $1, 662, 491, and applied various anounts of
depreci ati on depending on the age of the equi pnment according to
the DOR s Present Wrth Table as in the case of the Superstore.
The maxi mum depreciation of 80% was applied to WAl-Mart's

conputer equi pnent purchased in 1992 and earlier. \V/ g



Mazourek's Director of Tangible Personal Property, Mron "M ke"
King, thus established M. Mazourek's assessnment at $1, 141,561
The difference Dbetween Wal-Mart's clained value and M.
Mazourek's assessnent for this store was only $135, 824.

wal -Mart's returns for the Distribution Center indicated
costs of $28,402,144 for its equipnent plus an additional
$91, 146 for the equipment in the trucking facility. Ms Lovett
did not return its unlicensed tractors ("Yard Dogs") used to
nove trailers around the Distribution Center which had a book
cost of $244, 416. 85. (Tr.-1109-10) There are at |east 85,000
positions for pallets in Wal-Mart's pallet racks. Wal - Mar t
returned only $24,000 for all of is supplies in the distribution
center, including pallets. At even $10 a pallet, the pallets
shoul d have been returned at a mininmm of $850,000. (Tr.-1116)
VWl -Mart's appraiser, Les Mles, failed to value the pallets in
his appraisal of the distribution center property. (Tr.-204,
PE- 1)

Ms Lovett could not explain how she arrived at a figure of
$24, 753 for supplies. M. King stated that a rule of thunmb is
that supplies for a business should approximate 1% of the cost
of the remaining tangible personal property, which neans that
VWal - Mart should have reported supplies for the distribution

center of $390,000, Store 1213, $26,263, and store 967, $16, 618.



(Tr.- 2082-3)

Ms Lovett also did not return as tangi bl e personal property,
the raised floor in the conputer room the expensed property not
contained in Wal-Mart's capital accounts, the conveyor wal kway
system tiered sprinklers in the aerosol room cabl i ng
t hroughout the building, and the backup punps and generators for
the sprinkler system so they escaped taxation for the year
1997. (Tr.-1148, 1152, 1115, 2043-53, 2056-78)

M King valued the tangible personal property at the
distribution center for $18,609,917 as of January 1, 1997,
applying the DOR s useful lives and Present Worth Tables to Wal -
Mart's reported costs. Wal - Mart has contended that the
assessnments were actually nade by the data-entry cl erks who took
the nunbers from Wal-Mart's returns and entered those nunbers
into the conputer. This is incorrect; the assessnents were nade
by M. King through his design of the appraisal system his
direction that his staff use the useful lives and present worth
factors provided by the DOR, and his supervision of the
val uati on process.

Wal -Mart's primary valuation witness was Les Mles, an
appraiser from Dallas. Although the valuation date was January
1, 1997, he began his assignnent in Novenber of 1998. (Tr.-319)

Thus, he had no personal know edge whatsoever as to the



quantity, size or condition of Wal-Mart's property® as of the
valuation date alnost two years earlier. He could not answer
the question as to whether there was a sufficient supply of used
equi pnrent available on the salvage market to supply the Wal-
Marts he appraised. (Tr.-321-2) M. Mles' associate, Neil
Smth, actually inspected the stores and M. Mles clained that
Smth determined the quantity or size of the property. Smth
did not testify, and M. Mles did not personally verify the
quantity or size or condition of the property as of January 1,
1997.

M. Mles used the cost approach to value the tangible
personal property in the distribution center, but was absolutely
unable to articulate the basis for his estimte of physical and
functional depreciation and econom c obsol escence. (Tr. 248,
281) He listed sone equi pnent as a "lot" but could not tell the
Court either what was in it or how it was appraised. (Tr.-285)
M. Mles could not tell the Court the basis of his values for
any other equipnent. (See, e.g., Tr.-287, 313, 316) Q her
people who M. Mles could not identify actually made the val ue
conclusions for the property in the distribution center. (Tr.-
244, 250)

The dealers to whom he spoke had no information on sale

®Two of the criteria in Section 193.011, F.S.
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prices of three nonth old store fixtures. (Tr.-314) Wal - Mar t
will be absolutely unable to point to evidence in our Record to
denonstrate either that there was a viable market in Hernando
County for store fixtures or distribution center equipnent.
Neither can it show that there is no substantial, conpetent
evi dence to support the Trial Court’s finding on page 7 that the
Property Appraiser nore than adequately considered the market in
perform ng his cost approach.
THE D. O R 'S PRESENT WORTH TABLES

Wal -Mart's case was a frontal assault on the present worth
tabl es prescribed by the DOR for use by all property appraisers
t hroughout the State. Its primary goal was a judicial ruling
invalidating use of the tables. Al though Wal-Mart called
W tnesses from as far away as California to testify concerning
the devel opnent and validity of the tables, it cane up short in
that endeavor. M. Mazourek presented substantial expert
testinony as to their validity, and Wl-Mart apparently now
concedes that their wuse represents an appropriate mneasure of
mar ket val ue through the replacenent cost approach to val ue.

The appraiser first applies a trending table to the reported
cost of assets by year of acquisition to adjust that cost to
present reproduction cost to take inflation into account. The

DOR then prescribes a wuseful life for various categories of

10



assets — shorter in the case of assets such as conputers, and
| onger in the case of assets such as store fixtures. The tables
then prescribe depreciation related to those |ives.

Janmes Pence, a nenber of the American Society of Appraisers
as is M. Mles, testified as an expert for the Defendants.
(Tr. - 418, 439) M. Pence noted that from Wal-Mart's tangible
personal property returns, an appraiser could not determ ne the
nature of the property being returned. (Tr. - 447) He
testified that use of the Departnent's present worth tables
fully account for all fornms of depreciation — physical
functional and economc or external. He stated that Property
Appraisers allow for all forns of depreciation by adjusting the
useful lives of the various types of property. (Tr. - 477, 484)
He testified that nost of the county Property Appraisers in
Florida use the present worth tables supplied by the DOR (Tr. -
479)

The Court accepted Stephen Barreca as an expert in the cost
approach, depreciation, present worth tables, economc |ives,
and review of appraisals. (Tr.-1595) He testified extensively
supporting the DOR s present worth and useful |ife tables and
addressed M. Mles' opinions of value. (Tr.-1565) M. Barreca
could not determne a |ogical progression in M. MIles' opinions

from data to calculations to conclusion; there were a bunch of

11



price figures but they were not used at all. (Tr.-1757-8) The
District Court nmade no note of M. Barreca's testinony in its
reversal of the Trial Court.

ALLEGED FAI LURE TO CONSI DER THE STATUTORY CRI TERI A

The Trial Court's Final Judgnment describes in detail the
Property Appraiser's consideration of the eight <criteria in
Section 193.011, F. S M ke King is a professional appraiser
wth extensive qualifications and was so qualified by the Tria
Court. (Tr.-1992) M. King discussed at Iength how he
consi dered each of the criteria in 8193.011, Florida Statutes in
assessing tangi ble personal property. (Tr. - 1993-2025) The
Fifth D strict Court of Appeal overlooked this testinony when it
found (A-7-9) that he did not in fact consider those statutory
criteria. M. Pence also reviewed the weight criteria in
8§193. 011, Florida Statutes, and discussed how use of the DOR-
prescribed tables conplies with each of the eight criteria. The
Fifth District Court |ikewwse did not nention M. Pence's
testi nony.

The District Court held at that "nmere awareness of data does
not rise to the level of required consideration." (A-5) Les
M| es' sole consideration of the seventh criterion in
8193.011(7), F.S., “the inconme from said property”, was to think

about using it, then reject it. (Tr.-112) The Record |acks any

12



testinony or evidence that sound appraisal practice requires an
apprai ser to actually go through the cal cul ati ons of an approach
to value in order to have a basis to reject that approach

SELECTI ON OF THE COST APPROACH

There are three traditional approaches to value; the "cost
approach”, the "market" or "direct sales conparison” approach
and the "inconme approach" to value.*

No subst anti al , conpet ent evi dence in t he record
denonstrates that there was a viable market in Hernando County
in either three nonth old store fixtures, as in the Superstore),
in specialized distribution equipnment such as the Rapistan in
the distribution center, or four year old equipnent such as in
t he conventional Wal-Mart.

After the 1997 appraisals were made, but before the Val ue
Adj ust nent Board hearings, M. King asked Wal-Mart's tax agent,
Jack West, for a list of its tangible personal property, but no
such list was ever furnished. (Tr. - 2027)

M. King stated that in his opinion, an assessnment is not
conpleted until after the tax roll is certified. Contrary to

the District Court's finding that M. King neither sought out

* This Court has specifically disapproved of use of the
i ncone and nmarket approaches to assess the tangible personal
property of a cable television conpany, Havill v. Scripps Howard
Cabl e Conpany, 742 So.2d 210 (Fla. 1999)

13



nor considered market data in used equipment (A-8), he testified
that he in fact contacted the market sources used by Val-Mart's
appraiser, Les Mles. (Tr. - 2030-34) Al of the sources said
that they had bought equipnment from Wal-Mart at one tinme or
anot her, but none had ever sold to Wal-Mart except one conpany
who sold them a forklift. (Tr. - 2035) M. King said that
t hese persons reported to himthat it would be cost-prohibitive
to expend the time to |locate sufficient used equi pnent to outfit
a new Wal-Mart store: "It would be nore efficient and |ess
expensive to buy new equipnent than to utilize used equipnent
that had no manufacturer's warranty and was m smatched." (Tr. -
2036)

Al though repeatedly pressed to identify actual market
transactions froma wlling seller to a willing buyer which were
supposedly the basis of his opinions of market value, Les Mles
was utterly unable to do so. (Tr.-238, 253, 342) He could not
identify particular market transactions which were supposedly
the basis for values of heavy equipnent or of conputer
equi prent . (Tr.-237, 242, 384)

The Fifth District overlooked Mke King's testinony when it
found that the Property Appraiser failed to consider the narket
data approach. M. King testified:

Q Vell, you ve never done a market approach in any
way, shape or form before, have you?

14



A A market approach?

Q Yes, as you've described it this afternoon.

A It's ny opinion that every tinme | look at these

returns and | see a sale that, yes, | am doing a

mar ket survey. (Tr.-2112)

What personal property appraisers call the "market approach”
results in an estimte of the nmarket value of an item of
tangi bl e personal property sitting on a dealer's shelf. The
term "market value in continued use" which the Anerican Society
of Appraisers uses refers to the appraisal of equipnment in use
and in place, rather than in a dealer's warehouse, and describes
it as follows:

To use the market approach to appraise nmachinery and

equi pnent under the prem se of continued use, those

el ements which add val ue-in-use nust be identified and

included in the appraisal. In effect, the appraiser

converts the market price of the base unit to fair

mar ket val ue-in place. For machinery and equi pnent,

these elenments include such things as freight,

instal |l ation, connecti ons, f oundati ons, rebui | di ng
costs, and any indirect costs such as engineering or
design fees required to place an asset in service (the

sanme costs considered in the cost approach.)?®

M. Barreca testified that the concept of highest and best
use necessarily involves valuing the property where it 1is
| ocated, rather than in sone dealer's inventory as M. Mles

di d. (Tr.-1765-7) He stated that one could get an extrenely

> Apprai sing Machi nery and Equi pnent, P. 114. Anerican
Soci ety of Appraisers, |SBN 0-07-001475-1 (New York, 1989)

15



distorted opinion of value by trying to value a large, conplex
pi ece of machinery such as the Rapistan by |ooking at sales of
smal | pieces of equipnment which are in turn assenbled into the
| arger machine. (Tr.-1766)

M. Pence disagreed with Wal-Mart that the only way to
determine the value of tangible personal property is to talk
wi th deal ers. He stated that only qualified sales transactions
can form market evidence. As he put it:

"When vyou're talking about the conparable sales

approach, you're talking about the approach that

utilizes sales, and it doesn't wutilize what soneone
wants to sell sonething for, even if they are experts

and want to sell sonmething for... the true market is

when the sale occurs.” (Tr.-468)

M. Barreca testified that M. Mles' so-called nmarket
information was from the wong market —the sal vage market from
dealers in used equipnment, because those sales are nmarked up
sal vage value, not narket val ue. (Tr.-1767) M. Barreca
testified that there are three markets for equipnent: the new
mar ket, the salvage narket where discarded equi pnent is bought
and sold, and the junk or scrap market where store equipnent
woul d be sold for its nmetal content. (Tr.-1611) He stated that
in the new market (where WAl-Mart buys its equipnent) there
woul d not be many significant adjustnents between selling price
and just val ue. However, in the salvage nmarket, that approved

by M. Mles, the volune of adjustnments for design costs,
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installation, conformty and acquisition would have to be nuade
to the extent that it would no longer be a conparable sales
mar ket . (Tr.-1611-12) The junk or scrap market is even |ess
conparable and one would have to nmake even nore subjective
adj ust nent s. (Tr.-1614) M. Barreca gave the exanple of
soneone who mght spread all of the conponents of a house on the
ground and sell them to a used w ndow or stove dealer; the sum
of those values would not be representative of the value of the
assenbl ed house. (Tr.-1769) The reason is that the conparable
sales market for houses is different from the wused building
materials market. (Tr.-1770-1)

Les Mles, WAl-Mart's expert, admtted that it was not
i nproper to value the subject property by the cost approach:

Q Do you agree that a properly perfornmed cost

approach is an acceptable way to determ ne the narket

val ue of tangi ble personal property?

A Yes. (Tr.-2419)

M. King testified that one of the things he does to verify
the validity of his departnment's assessnents is that when a
busi ness changes ownership, he conpares the seller's |ast
assessnment with the purchaser's first return where the purchaser
states the cost of the property purchased. He testified that
there is a good correlation between these tw nunbers,

indicating that the DOR s present worth tables are valid. (Tr.
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- 2009-2012) The District Court of Appeal erroneously thought
that M. King's review of other taxpayers' returns was to
consider market data (A-8); that was not the reason for the
process at all. Instead, it was used to validate the present
worth tables prescribed by the DOR
THE SALES TAX | SSUE

VWl -Mart will be unable to point to either evidence or
testinmony fromthe Record in our case to support its claimthat
sal es and use taxes are not proper, indeed essential, conponents
of the cost approach to val ue. VWl -Mart's contention is thus

conpl etely abstract.

VWl -Mart will doubtless argue that the DOR s outdated 1976
Manual of Instructions states, "Sales tax is not to be included
in the market data approach.”™ The 1997 Manual contains no such
| anguage, even in the section on the market approach. The
Qui delines which becane effective Decenber 31, 1997, state in
the section discussing the Cost Approach:

A determ nation of costs nust be made after review of

the accounting records. This cost basis should
reflect the total cash outlay necessary for the
acquisition of the property, including the invoice

cost, freight and installation cost, sales and/or use
t ax, extra foundations necessary to support the
equi pnent, and any other costs incurred for the use of
t he property. (Tr-2140), Plaintiff's Exhibit 17 @ p.
38; (e.s.), Rule 12D-51.002, Florida Admnistrative
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Code.

The cost approach section of the new Guidelines is totally
consistent with the previous Mnual of Instructions. The new
Quidelines elimnated the statenment from the section on the
mar ket data approach in the 1976 Manual about not including
sales taxes in that approach to value. (See PE-17, pp. 39-40)
That statenment is flawed and out-dated, and was been corrected
in the new Cuidelines. Regardl ess, the language in the old
Manual is inapplicable to M. Mzourek's appraisal because he
did not performa the market approach to val ue.

M. King testified that there were things about the DOR s
1976 guidelines which were just plain wong, which is why they
were replaced in Decenber of 1997. (Tr. - 2084) One
particularly incorrect statenent was the statenent about not
including sales tax in the market data approach. (Tr. - 2085)
This evidence supports the Property Appraiser's contention that
the previous manual was "flawed" and "out-dated"; the Fifth
District's contrary finding (A-6)totally | acks Record support.

The Record contains very little evidence concerning the
sales tax 1issue; every wtness — even Wal-Mart's appraisal
expert M. Mles (Tr.-363-364) — conceded that sales tax is an
essential elenment of the costs which nust be included in a

properly conducted cost approach to value, which is the approach
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recommended by the DOR and by this Court in the assessnment of
t angi bl e personal property.

Ms Lovett's records indicated that WAl -Mart was payi ng sal es
tax on sone of its purchases at a rate of 1.5% not the 6%
clainmed by Wal-Mart. (Tr.-1126)

M. King testified concerning the sales tax issue that
whenever a buyer goes to purchase an item of personal property,
he is conscious of the bottom line, including sales tax. He
described the process of buying a car and negotiating with the
dealer the bottom line that he would be wlling to pay,
including sales tax. (Tr.- 2023-2024) He noted that the
Beall's Qutlet store was packed with customers when the State

had a sales-tax free weekend for school clothes. (Tr. - 2024)

Les Mles testified on direct exam nation:

Q And in your cost approach, did you have sales tax
in your cost approach? D d you add that to the prices
quoted by Rapi stan, for exanple, and so forth?

A. No. The invoices and everything that we have that

we used - I'Il have to go to this. It does not
indicate — it says, "Taxes estimated, no estimte
made, tax structure unknown at this tinme." (Tr.-220)

M. Mles explained on cross-examnation that his "market
value installed" included all costs incurred in bringing the
property to its |ocation, such as transportation, and
engi neering expense, crating, handling, installation, wiring and
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pi pi ng, nodi fi cati on, mllwights, sales conm ssions, fees
licenses and permts and debuggi ng. (Tr.-310-311) When asked
whet her his nunber included sales and use taxes, his response
was, "In their 275% could have been state sales and use tax, but
| don't believe that when we got that quote that they were
consi dering what the tax mght be." (Tr.-311)

M. Mles' own witings in a respected appraisal journal
confirm that to value installed personal property, sales tax
must be included as part of the original cost. (See Val uation
Vol . 40, No. 1, June 1996, pp. 59, 62: Leslie Mles, "Fair
Mar ket Val ues and t he Cost Approach".)

M. Mles contributed two chapters to textbook prepared by
the Anmerican Society of Appraisers, Appraising Mchinery and
Equi prent, referred to as the "Black Book." At Tr-364, M.
Mles agreed with the statenent in that text by Merritt Agabi an’
that in a cost approach, the appraiser should include "indirect
costs and fees for machine evaluation for purchase, selection
pl ant | ayout, necessary licensing fees and taxes", and that the
"taxes" to which M. Agabian referred are state sales taxes.

M. Mles agreed that all of costs -- including sales tax --

©$275 per lineal foot of Rapistan conveyor, see Tr.-385

" M. Agabian testified for Wal-Mart in the trial Court
in this case.

21



wer e proper conmponents in the cost approach. (Tr.363-364)

The other three textual authorities referred to throughout
the Final Hearing -- the "Red Book" and the "G een Book"
publ i shed by the International Association of Assessing Oficers
and the standard text, The Appraisal of Real Estate, Eleventh
Edi tion, make it abundantly clear t hat taxes are an
i ndi spensable elenment of the cost approach to value for both
real and tangi bl e personal property.

The "Green Book"™ is Property Assessnent Valuation, Second
Edition, published by the International Association of Assessing
O ficers. Wal - Mart closely cross-exam ned M ke King concerning
statenents in both the "G een" and the "Red" books. The "G een
Book" states at page 360:

The cost approach can be applied to alnost all types

of personal property. Its application is especially

wel | suited to the valuation of machi nery and

equi pnent, for which it is possible to identify nake

and nodel (nodel nunber) of the item year acquired

and total acquisition costs including freight,

installation, taxes and fees. (e.s.)

The Appraisal of Real Estate, Eleventh Edition, published

by The Appraisal Institute, has been found to be authoritative

in property tax cases.?® At pages 346 and 347, that text

8See, e.g., Robbins v. Adlee Devel opers, 556 So.2d 503 (Fl a.
3d DCA 1990), Florida East Coast Railway Co. v. Departnent of
Revenue, 620 So.2d 1051 (Fla. 1st DCA 1993).
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describes the conponents of a properly conducted cost approach
of real estate. These conponents necessarily include any tax
paid on the itens conprising the costs, including sales taxes.
The standard real estate appraisal text, Property Appraisa
and Assessnment Admnistration, (lnternational Association of

Assessing O ficers, 1990) states at page 207:

In appraisal, costs consist of all expendi t ures

necessary to conplete construction of an inprovenent

and place it in the hands of the buyer. Costs are

either direct or indirect. Direct costs include

materials, |abor, supervision, equipnment rentals and

utilities. Indirect costs include architectural and

engi neering fees, building permts, title and |egal

fees, insurance, interest and fees on construction

| oans, taxes incurred during construction, advertising

and sales expenses, and reasonable overhead and

profit. (e.s.)

CONDI TI ON OF THE PROPERTY

Wal - Mart  will doubtl ess contend that M . Mazour ek’ s
assessnments failed to consider subsection (6) of Section
193. 011, "Condition of said property.” Not only did Wal-Mart
fail to report condition, but it denied access to the Property
Apprai ser to inspect the property. Although the returns provide
a box for the owner to report its opinion of the condition of
its property, Wal-Mart did not check any of the applicable
boxes. Wal-Mart presented no evidence to show that its tangible
personal property was in other than good condition.

\V/ g Ni kkenen of M. Mazourek's office had requested
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permssion to inspect the distribution center but Wal-Mart
denied permssion to do so until after suit was filed. (Tr.-
2247, 2252, 2306)

M. King inspected both of the stores once he had perm ssion
from WAl -Mart's honme office. (Tr. - 2038) This refutes Wl -
Mart's contention that the Property Appraiser failed to consider
the condition of the property.?® Both M. Pence (Tr.-456) and
M. King testified that it would not be possible or financially
feasible for the Property Appraiser's office to performan item
by-item appraisal of Wal-Mart's property (Tr.-2081-2), nor is

there any requirenent that he do so.

SUMVARY OF ARGUMENT
The Fifth District Court of Appeal msinterpreted the facts
and failed to accord the Trial Court’s findings, which were
based on substantial conpetent evidence, a presunption of
correctness. In holding that sales tax should be excluded from
a cost approach assessnent, the Fifth District Court failed to

recogni ze that the evidence presented in the Trial Court showed

°Inits appeal presently pending in the District Court of
Appeal , First District, Wal-Mart clains that the Al achua
County Property Appraiser's assessnent is invalid because the
Property Appraiser did not inspect the store fixtures prior to
the filing of its petition in the Value Adjustnent Board. See
Vl -Mart's initial brief in Wal-Mart Stores, Inc. v. Crapo,
Case No. 1D01-1203, p. 2.
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that (1l)sales tax is properly included in the cost of an itemin
perform ng a cost approach to value, (2) sales tax is not a cost
of sale which is required by 8193.011, F.S. to be renoved from
val uation, and (3) that sales tax included in the cost basis of
a cost approach valuation is not anal ogous to an extraneous cost
whi ch adds no market value and which nust be excluded in a sales
conpari son approach to val ue. Sales tax is one of nunerous
“costs” properly included in a cost approach, and such inclusion
is in accord with all other |legal authority and proper appraisal
practice.

The evi dence further showed that the Property Appraiser nore
t han adequately considered the market in conparable property in
performng his cost approach. Hs choice to reject non-
conparabl e data was within his sound discretion

The Appellate Court further erred in holding that a Property
Appr ai ser nust explain his consideration of or rejection of any
of the criteria he is required by law to consider. In so doing,
it inproperly placed the burden on the appraiser to justify the
assessnment and deprived the assessnment of its presunption of
correctness, rather than requiring the taxpayer to show that the
Property Appraiser commtted an error which resulted in an

i ncorrect val uation.
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ARGUMENT

PONT I. THE FIFTH D STRICT COURT OF APPEAL FAILED TO
FOLLOW THE “SUBSTANTI AL COWMPETENT EVIDENCE RULE® I[N
OVERTURNI NG THE TRI AL COURT' S FI NDI NGS OF FACT, WH CH
WERE BASED ON SUBSTANTI AL COVPETENT EVI DENCE.

In a nine-page Final Judgnent, including six pages of
findings of fact, the Trial Court el aborated wupon the
substanti al , conpetent evidence presented to support the
assessnent as nmade by the Property Appraiser. The Trial Judge

stated findings related to the consideration of each of the
eight factors in 8193.011, F.S. He indicated his basis for his
determnation that the Property Appraiser correlated his
assessnment to the appropriate market in sales of conparable
property and discussed the Property Appraiser’s expert’s
explanation of how the economc |life tables used in the cost
appr oach assessnent account for al | forms of mar ket
depreci ati on. He stated his understanding and approval of the
testinony concerning the Property Appraiser’s consideration of
and rejection of the use of data from the sal vage market as not
conparable to the subject property. He stated his understanding
of the testinmony of the Property Appraiser’s experts, and even
VWl - Mart’s expert wtness, M. Mles, that sales tax is
typically included in a cost approach valuation, and that it is
not inproper to include sales tax as an elenent of value rather
than to exclude it as a costs of sale which is extraneous to
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val ue. 10

The Trial Court thoroughly addressed the weaknesses and
contradictions in Wal-Mart’'s expert’s testinony, all of which
established that the market in which Wl-Mart valued the
property was inappropriate to its highest and best use, its age,
its condition and its conparability to its own property. The
Court’s findings of fact were specific, detailed and related to
the conclusions drawn from them Each was made in accord with
t he | aw

The Fifth District Court took issue wth each of those
findings of fact. It held that the evidence showed that the
Property Appraiser failed to consider at least two of the
criteria, that the market in salvage property was not considered
sufficiently by the Property Appraiser’s rejection of it, that
(regardl ess of proof as to whether it was included) sales tax
shoul d have been deducted from the assessnent. It determ ned,
absent any support in the record (other than argunent of
counsel )that any external cost of sale nust be deducted from a

cost approach val uati on. It held that the Property Appraiser

't is particularly significant that Wal-Mart presented no
evi dence what soever concerning the anmpbunt of sales tax, if any
included in its reported costs, and offered no expert testinony,
but only argunent of counsel for its claimthat sales tax is of
a nature such that it should be excluded from the valuation as
a cost of sale which is extraneous to val ue.
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failed to establish his consideration of the inconme approach to
value, in spite of the fact that both parties and all experts
agreed that the inconme approach was inapplicable as an
assessnent nethod in this case.

In so doing, the Appellate Court failed to follow the proper
standard of review The Trial Court’s findings were based on
substantial conpetent evidence, well-elaborated in its Judgment.
It was not the province of the Appellate Court to engage in
alternative fact-finding. Siegel v. Career Service Conm ssion
413 So.2d 796 (Fla. 1st DCA 1982). This Court has nade clear
innunerable tinmes that a judgnent or ruling of a trial court
cones to the appellate court with a presunption of correctness.
It has not hesitated where necessary to find error where that
rule is violated. Mar kham v. Fogg, 458 So.2d 1122 (Fla. 1984)
Particularly in cases concerning tax assessnent, which primarily
concern factual matters, as long as there 1is conpetent,
substantial evidence to support the findings, an appeals court
should not substitute its judgnent for that of the trier of
fact. Walden v. Borden Co., 235 So.2d 300 (Fla. 1970); Markham
supra.; Geenwod v. Cates, 251 So.2d 665 (Fla. 1971)

Particularly applicable to this case is the holding on the
same issue in another ad valorem tax case, Firstanerica

Devel opnent Corp. v. Volusia County, 298 So.2d 191 (Fla. 1st DCA
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1974) at 192:

The trial judge entered a Ilengthy and well
reasoned final judgnment reciting his findings and

concl usi ons. Anmong other things, he specifically
found and recited that the testinony of sone of
appel l ant’ s cruci al W t nesses was successful ly
i npeached. When a judge sits as trier of the facts

and has an opportunity to observe the w tnesses, their
deneanor, candor or lack of it, he is entitled to,
i ndeed he nust, determne whether the testinony of
such wtnesses is worthy of belief. Such a
determnation, in the absence of bias or prejudice
(which has not even been suggested in the case sub
judice) wll not be disturbed on appeal.

Petitioner respectfully suggests that the principle as

el aborated in Firstanerica is equally applicable to each issue

her ei n.
PO NT I1. SALES TAX |I'S PROPERLY |INCLUDED IN THE
COST OF AN ITEM IN PERFORM NG A COST APPROACH TO
VAL UE.

The Fifth District Court holds, wthout record evidence or
authority, that as an external cost of sale, sales tax should be
deducted from historical cost in a cost approach to value. (A-6-
7)

The issue, put concisely, is whether or not the Property
Appraiser failed to properly consider «certain criteria 1in
8193.011, F.S. by his refusal to deduct any sales tax from
hi storical purchase prices of personalty as reported by Wl-

Mart. There are at least two elenments that go into the nmaking
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of that decision: First, the Court nust determ ne whether sales
tax is one of the “reasonable fees and costs of purchase” or
“reasonabl e fees and costs of sale” as contenpl ated respectively
by §193.011(1) and (8). Second, it mnust review the holding in
the Iight of whether the inclusion of sales tax as an el enent of
a cost approach valuation is or is not the sanme as addition of
an extraneous cost of sale in a sales conparison approach to
val ue.

A Sales tax is not one of the “reasonable fees and

costs of purchase” or “reasonable fees and costs of

sale to be renobved from valuation as contenplated

respectively by 8193.011(1) and (8).

The baldly stated assertion by the Fifth District Court has
a fatal logical error: although it is a given that the Property
Appraiser, in order to follow the |law, nust consider subsections
1 and 8 of 8193.011, F.S., that does not warrant the unsupported
assunption that sales tax is a cost of sale applicable to those
provi si ons. Nowhere is any authority cited for the insistence
that sales tax is a cost of sale such that the presunption of
correctness is |ost because it was not deducted. The sole
statenent in the holding is by way of analogy to a nunber of
cases which require the deduction of extraneous costs made in

the transfer of real estate, followed by the statement that “it

is clear that sales taxes are an external cost of sale and that
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“Is]ales taxes are no different from docunentary stanp taxes
paid on real estate exchanges....” There was no such testinony
in our Record (other than that nade in argunent by Wal-Mart’s
attorney); in fact, there was not a scintilla of evidence or
testinmony in the Record on which that opinion could have been
based. Conversely, even Wal-Mart’'s expert wtness testified
that it was appropriate to include sales tax as an elenent of
original cost in a cost approach. OQher than the assertion of
counsel in argunent, there was conplete accord by all expert
W tnesses that sales tax is properly included as an el enment of
value in a cost approach.

The “just value” standard is paranount in assessnent
val uati on. Hence, barring a change in our Constitution, all of
those elenents which nake up the bargained-for price arrived at
between the parties should be included in any sale used to
arrive at an estimate of just val ue. The value of an item of
comercial personalty as assessed for ad valorem taxation
includes all those elenents of the cost which the seller nust
bargain for and ultimately incur in order to put the property to
use for its comrercial purpose. Dade County v. Atlantic Liquor,
245 So.2d 229 (Fla. 1970) See al so, Aeronautical Communications
Equi prent, Inc. v. Metropolitan Dade County, 219 So.2d 101 (Fla

379 DCA 1969) and AGO 73-76 (March 22, 1973).
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Not one other authority has addressed the matter. Tur ner
v. Tokai, 767 So.2d 494 (Fla. 2" DCA 2000) briefly refers to the
deduction of sales tax from conparable sales of personalty used
in a market, or sales conparison approach to val ue. The ot her
cases cited by the Fifth District Court and those cited for the
proposition by Respondent refer not at all to sales taxes,
personal property, nor cost-approach valuation and speak wth
regard to costs of sale only wth respect to a specific
ci rcunst ance, applicable only to sonme form of real property. The
Department of Revenue Standard Measures of Value pertaining to
Assessnent of Tangi ble Personal Property and Inventory (referred
to by the Fifth District Court as the “Mnual of Instructions”
which was in use prior to 1998, takes no position whatsoever on
the deduction of sales tax in a cost approach to val ue.

B. Inclusion of sales tax in the historical cost of

property which is the starting point of a cost

approach valuation is not the sanme as inclusion of an

extraneous cost (which adds no nmarket value) to a

sal es transaction used as a conparable sale in a sales

conpari son approach to val ue.

The Fifth District Court correctly but msleadingly states
that the Second District Court of Appeal in Turner v. Tokai,
supra., notes (as dicta) the *“admssion” of M. Turner, the

Hi | | sborough County Property Appraiser, that “sales taxes should

be deducted from sales price”.(A-7) However, it apparently
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m sunderstood the fact that the adm ssion related only to sales
t axes deducted from conparables sales used in a market approach
valuation, and not to the data wused in a cost approach.
Nowhere is it nentioned that sales taxes should be deducted in
a cost approach”. i, Further, the case, by its own | anguage,
specifically rejects any requirement that an assessor be
required to apply a “blanket” deduction for <costs to any
assessnment. |d. at 499.

The Trial Court in this case as well as the Second District
Court of Appeal in Tokai, supra., held that the cost approach
was a proper nethod of valuation. The discussion in Tokai
concerning the inclusion of sales tax relates to the finding in
that Trial Court that a sales conparison approach should have
been used to value that rental property!?, and speaks to the
consideration and use of costs of sale in the context of an
assessnment which involves use of market sales. That is not in
any way the case herein, and it needs to be made clear that,

under the standard in Tokai, the absence of a neasurabl e market

11Since the issue did not arise in the case, the Court’s
passi ng comment concerning sales tax as a cost of sale is dicta.
O her than acknow edging the Property Appraiser’s “concession”,
it did not express an opinion that sales tax nust be excluded
from assessnments using either the cost or the market approach to
val ue.

2That finding was not appeal ed.
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(as in this case) would preclude any bl anket deduction for sales
tax or any other transactional cost. See also, Wal-Mrt Stores,
Inc. v. Todora, __ So.2d __, 26 F.L.W D1035 (Fla.2nd DCA
2001)

This case stands alone in its holding that sales tax should
be deducted in a cost approach valuation. The Trial Court in
this case as well as the Trial Court in VWal-Mart v. Crapo, Case
No. 97-4728, Eighth Crcuit, June 3,1999 (A-21-32), presently on
appeal to the District Court for the First Appellate D strict
(Case No. 1DO1-1203), and the Trial Court as well as the Second
District Court in Todora?!® supra, agreed that sales tax is a
proper conponent of a cost approach to value. As stated by the
Trial Judge in Crapo and cited approvingly by the Todora Court:

it is obvious that in determning how long to keep a

fixture in use (which is what depreciation is al

about) the owner nust consider all of the business
costs involved in acquiring and installing the

fixture. Part of the owner’s decision to replace an
item has be [sic] based on the total investnent
(including sales tax) he has in that item Thi s

reasoning is supported by all of the authoritative
apprai sal texts recognized by the experts. (A-30, A-

36)

The Opinion of the Fifth District Court makes reference to

and Wal-Mart relies upon a statenment in “the Departnent of

BTodora is presently before this Court, having been
certified as conflicting wth the Second District Court’s
Opinion in this case on the identical sales tax issue.
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Revenue’s 1997 Manual of |Instructions” as directing property
appraisers to “exclude sales tax from the assessed value of
property.” (A-6) It is significant that the reference is not to
the Manual adopted in 1997 pursuant to Rule 12D 51.001, F. A C,
but to its ancient predecessor, the Departnment of Revenue’'s
Standard Measures of Value, last revised in 1971. This reliance
on the Mnual to the exclusion of any other authority is
m sgui ded. Section 195.032, F. S., and Rule 12D-51.002, F. A
C., state the will of both the Legislature and the Departnent of
Revenue that the guidelines shall not have the force and effect
of admnistrative rules and are to be used only to assist
Property Appraisers in the assessnment of tangible personal
property.

In addition to the age and datedness of the docunment, it
makes reference to deduction of sales tax only in the market
data approach.'* Since the Mnual describes the cost approach
beginning with the historical cost of the property, as the
assessnment was perforned herein, but does not suggest that sales
tax be deducted from the historical reported cost, the | ogical

assunption is that the Manual does not recommend such a

“Neither does the old Manual instruct property appraisers
that sales tax is an extraneous or even an external cost of
sal e. In fact, it mnmerely states, “sales tax is not to be
included in the nmarket data approach,” W t hout further
information or clarification.
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deducti on.

The reasoning behind this is evident. Wthout basis in the
evidence, testinony or the law, Wal-Mart apparently convinced
the Court that the reported historical cost by the taxpayer used
in a cost-approach assessnent is the sane data as a “sale” of
property used in the sales conparison or “market” approach for
t he purpose of naking cost-of-sale deductions. Such an anal ogy
is incorrect, both in fact and as a theory of appraisal. As
indicated in the texts referenced at trial, a properly perforned
sal es conparison approach identifies bargained-for transactions
simlar to the subject property. Adjustnents are nmade to those
sales to account for dissimlarities fromthe subject, to renove
any non-market itenms within the transaction and to adjust as
necessary and feasible to include any additional market costs
necessary to represent the market value of the property in use.
A sal es conparison, by definition, cannot properly be based on
one sale of property. Only conparison of a range of sales of
like property wll permt the estimation of market value which
is not a specific nunber, but a point within a range of val ues
whi ch approxi mate the market.

On the other hand, the cost approach to value typically
begins with the bargained-for price actually paid by the user —

a price which should include all of those market adjustnents
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other than those required to account for physical age and
condition and any adjustnents in the value of the dollar and the
utility of the property from the tine that the property was
purchased until the assessnent date. Wiile the sales used in
the sales conparison approach nust be adjusted to account for
the value-in-use by the wuser, that concept is inplicit in
correctly-reported historical costs,! and once they are adjusted
for tine, econom ¢ and physi cal factors, they correctly
represent the market value of the property.

The ol d “Manual” does not represent the present position of
the Florida Departnent of Revenue on the inclusion of sales tax
in the cost approach. The Revised Standard Measures of Value
pl aced in use as Quidelines for Property Appraisers and adopted
under Rule 12D-51.002, F.A.C. in Decenber, 1997 were avail able
in draft form to the Property Appraisers for as nuch as two
years prior to their formal presentation. Unlike the old Mnual,

they do address the need to include sales tax in the cost

approach val uati on:

BUnlike in real property assessnent, as clarified by M.
Barreca, one of the difficulties in using the sales conparison
approach in the valuation of many types of personalty is the
difficulty in identifying sales of property which are used in
busi nesses sufficiently simlar to the property being assessed.
Not only nust the sane type of property be found, but its val ue-
i n-use nust be conparable. As it was in the case of Wal-Mart’s
assessnents, this is often an inpossible task.
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A determnation of costs nust be nmade after review of

the accounting records. This cost basis should

reflect the total cash outlay necessary for the

acquisition of the property, including invoice cost,

freight and installation cost, sales and/or use tax,

extra foundations necessary to support the equipnent,

and any other costs incurred for the use of the

property. [e.s.]
12D-51. 002, F.A. C. (1997), p.58.

The Fifth District Court appears to have m sunderstood the
di stinction between an “external cost” and “extraneous cost” of
sal e. The terns are not identical. An “external cost” is one
which is an addition to a stated sales price. An “extraneous
cost” is a non-market item inposed in addition to the
negotiated sales price of the property. Wile the District
Court uses the term external cost, its reference to Hausman v.
VTSI, Inc, 482 So.2d 428 (Fla 5'" DCA 1985)is to an extraneous
cost of sale. Indeed, as stated in Hausman, an extraneous cost
adds nothing to the value, an external cost may or may not do
so, depending on the nature of the cost and whether it is
normally part of the consideration going into establishment of
the price to be paid for the property. As indicated in the
Quidelines and in the testinony herein, many costs nay be
“external” to the price listed on the purchase order, but yet

are necessarily a part of the bargained-for price of the

property, in place and in use, which is the basis of its market
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val ue. Sales tax, del i very, installation costs, site
preparation costs, and many other costs are part of the total
val ue which the purchaser considers in buying property designed
to produce incone. A cost may be external to the net price paid
to a seller for a piece of equipnment, but it is not extraneous
if it is incurred specifically with respect to the use of the
item of personalty. Dade County v. Atlantic Liquor, supra;
Aeronauti cal Conmuni cations Equi pnent, Inc. v. Mtropolitan Dade
County, supra. Hence, the fact that sales tax is external —not
part of the list price of an item of personalty —does not nean
that it is extraneous to val ue.

In fact, as was accepted by each expert witness at trial
even if sales tax is a cost of sale, it is one which is included
in the bargained-for price of the property and passed on to
subsequent purchasers, and not an extraneous cost of doing
busi ness. The requirenents of Florida |law are consistent wth,
not in conflict with standard accepted appraisal practice.
There is no requirenent in Florida |law that sales taxes nust be
deducted a cost of sale, as, in the context of this assessnent
they are not costs contenplated in 8193.011, F.S.

C. Inclusion of sales tax as part of valuation
using a cost approach is in accord with all other

authority and apprai sal practice.

O her than the Fifth DCA opinion in this case, which cites
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no appraisal authority nor conpetent testinony in the trial
court for its determnation, there is no authority which would
require a Florida Property Appraiser to make a bl anket deduction
for sales tax from all historical costs reported by a taxpayer
in a cost approach valuation and substantial reasoning as to why
he nust not do so, particularly that, as a matter of sound
apprai sal theory, renoval of value elenents from the assessnent
would result at a valuation at less than the nandated *“just
val ue”. The criteria in 8193.011. F.S. were designed to serve
and support that mandate, and an attenpt to m suse any criterion
to erode the “just value” standard in the interest of a |ower
tax for a taxpayer, should not neet with success.

The Fifth District Court notes that the requirenent that
sales tax be included on the taxpayer’s return does not nean
that it is part of the sales price. That does not explain why
the Departnent of Revenue would require taxpayers to return
sales tax as an integral part of the original cost of their
property if the Property Appraiser was not permtted to use that
information in arriving at the assessnent. Sales tax is an
i nportant conponent to be considered if the Property Appraiser
is to give full consideration to the statutory criterion, "The
cost of said property”, in 8193.011(5), F.S. The DOR s revised

1997 @idelines define "H storical Cost " as "the initia
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capitalized cost of an asset at the tinme it was first put into
service."(RVol. XX, #17, p.38.), including sales and/or use
t ax. This Guideline is entirely consistent with and derived
fromthe statutory factors in 8193.011, Florida Statutes.

The cost approach is a lawful nethod to value property.
Havill v. Lake Port Properties, Inc., 729 So.2d 467 (Fla. 5th
DCA 1999) Sales taxes are payable on building nmaterials. Rul e
12A-1.051(4), Florida Adm nistrative Code.'® Wre sales tax not
an el enent of value, an appraiser performng a cost approach on
real property would necessarily exclude any cost expended by the
contractor which was in the nature of a tax. This is contrary
to sound appraisal practice.

The Courts should accord the greatest deference to the
Department of Revenue, the adm nistrative agency charged by the
Legi sl ature with oversight over the assessnent and collection of

t axes. See, (Odham v. Forenost Dairies, Inc., 128 So.2d 586

(Fla. 1961).1'" The DOR-prescribed return formrequires taxpayers

6" Contractors are the ultimate consuners of materials and
supplies they use to perform real property contracts and nust
pay tax on their costs of those materials and supplies..."

1™ The courts have been extrenely reluctant to interfere
wth the actions of such bodies in the proper performance of
their duties and responsibilities in the absence of a clear and
unm st akably flagrant violation of a constitutional or statutory

right of the affected party. Prom scuous intervention by the
courts in the affairs of these adm nistrative agencies except
for nost urgent reasons would inevitably result in the
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to include sales tax as one of their costs. The 1997 Guidelines
require taxpayers to report sales tax as part of their costs.
| . R S. requires taxpayers to capitalize sales tax. No appraisa
text directs appraisers to exclude sales taxes in the cost
approach to value. The theory that sales taxes should be
deducted, either as costs of sale or as intangible property has

no support either in the |l aw or sound appraisal practice.

PONT II1I. I N STATI NG THAT A PROPERTY APPRAI SER MUST

EXPLAIN VHY HE CHOSE TO REJECT A STATUTORY FACTOR, THE

COURT | MPROPERLY PLACES THE BURDEN ON THE APPRAI SER TO

JUSTI FY THE ASSESSMENT.

In assessing property, a Property Appraiser is required to
consider each of the criteria in 8193.011, F. S. Thi s
requi renent has long been a part of the |aw Effective for the
year that this case was tried on the nerits!® 8194.301. F.S
requires that, in order for the presunption of correctness
accorded an assessnent to be lost, the taxpayer nmust show by a
pr eponder ance of the evidence that the property appraiser

failed to consider properly the criteria.

It has long been the law that the taxpayer has the burden

det hronenment of the commissions and the substitution of the
courts in their place and stead.”" |d. @592-3.

8See, 1997 Laws of Florida, Ch. 97-85, §2.
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to show that the assessnent is in excess of just value. As this
Court said in Bystrom v. Witman, 488 So.2d 520 (Fla. 1986),
"The core issue in any action challenging a tax assessnent is
the amount of the assessnent, not the nethodology utilized in
arriving at the valuation. [citation omtted] An apprai ser may
reach a correct result for the wong reason. City National Bank

of Mam v. Blake, 257 So.2d 264 (Fla. 3¢ DCA 1972)"

Hence, it follows that the choice of nethodology is within

the sound discretion of the Appraiser. 1In Blake v. Xerox
Corporation, 447 So.2d 1348 (Fla. 1984), a case, as is the

present one, involving the assessnent of personal property, the

Court hel d:

Regardl ess of which nethod was theoretically superior,
the trial court was bound to uphold the appraiser’s
determnation if it was lawfully arrived at.... Li ke
the trial court, the district court addressed the
merits  of the question of which nmethod was
theoretically superior, and sinply disagreed with the
trial court’s determ nation. Al though the tria
court’s determination was based in part on a finding
that the property appraiser’s nmethod was a better one,
t he judgenent should have been affirmed sinply on the
ground that the property appraiser’s determnation,
having been lawfully arrived at and bei ng supported by
a reasonable hypothesis of correctness was properly
uphel d.

Id. at 1350-51. (See also Bystrom v. Witman, 488 So.2d 520
(Fla. 1986); Bystrom v. Equitable Life Assurance Society, 416

So.2d 1133 (Fla. 39 DCA 1982) and Florida East Coast Railway v.
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DOR, 620 So.2d 1050 (Fla. 1st DCA 1993)

The Fifth District Court has held in this case that:

[I]n cases in which the appraiser considers a
factor but rejects it, consideration and the reasons

why it was rejected should be stated so a court can

eval uate whether rejection was |l egally proper.

The effect of this holding is to renove from the Appraiser
his discretion in assessnent and the presunption that the
assessnment is correct. It places the Property Appraiser and his
assessnment on trial, rather than requiring the challenging
taxpayer to show that the assessnent is incorrect or that the
Appraiser failed to follow the law such that the assessnent is
necessarily at other than just value. This would require the
Property Appraiser to justify every step of his assessnent,
rather than requiring the taxpayer to show that the appraiser
erred.

The wuncontroverted testinmony in this case was that the
Property Appraiser was nore than just “aware” of each statutory
factor, but carefully considered each one, and rejected a factor

for use only when it was shown that the data, or |ack thereof

made that factor inapplicable to the assessnent.

PO NT V. THE PROPERTY APPRAI SER MORE THAN ADEQUATELY
CONSI DERED THE EXTANT MARKET IN PERFORM NG H' S COST
APPROACH
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The Florida Constitution requires that appraisals be nmade
at "just valuation". For years, there was great controversy in
Florida concerning the meaning of the term "just valuation".
In the landmark case of Walter v. Schuler, 176 So.2d 81 (Fla.
1965), this Court determned that the term neant the classic
"W lling buyer/willing seller" anount. It has re-affirmed this
definition in four cases since that tinme: Southern Bell
Tel ephone and Tel egraph Conpany v. County of Dade, 275 So.2d 4
(Fla. 1975), District School Board of Lee County v. Askew, 278
So.2d 272 (Fla. 1973), Deltona Corporation v. Bailey, 336 So.2d
1163 (Fla. 1976), and Departnent of Revenue v. Johnston, 442
So. 2d 950 (Fla. 1983)

Every District Court of Appeal that has addressed the term
has done so in the sanme manner: State Departnent of Revenue v.
Adki nson, 400 So.2d 53 (Fla. 1st DCA 1982), Bystrom v. Val encia
Center, Inc., 432 So.2d 108 (Fla. 3rd DCA 1983), State
Departnent of Revenue v. Markham 426 So.2d 555 (Fla. 4" DCA
1983) .

It is inescapable that, no matter which valuation nethods
are used, appraisal is an art, not a science, which requires the
application of the judgnent and discretion of the appraiser.

Powell v. Kelly, 23 So.2d 305 (Fla. 1969), accord, Schleman v.
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Connecticut General Life Insurance Co., 151 Fla. 96, 9. So. 2d.
197 (1942); Bystrom v. Bloom 472 So.2d 819 (Fla. 3¢ DCA 1985)
In order for themto be the best indicator of value, sales used
to value property must be conparable to that property, and where
no such conparable market is evident the criteria in 8193.011,
F.S. constitute a guide for assessnent such that each nust be
considered, but only sound appraisal judgnent can determ ne
whi ch should and should not be used. Whet her consi deration or
even total rejection of a criterion is satisfactory is always a
matter of fact and appraisal judgnent and opinion, not a matter
of | aw.

The courts have consistently held forth on what does not

constitute market val ue. As shown above, one cannot arrive at
mar ket value using non-arms length sales or worse, as proposed
by Wal-Mart, nmere opinions or estimtes of sale price which are
not, as a mtter of established fact, derived from actual
conpar abl e sales and which can neither create the highest value
nor represent the highest and best use of the subject property.
|f the use of sales for valuation is to represent consideration
of each of the eight criteria in 8193.011, F.S., each of the
sal es must be representative of the criteria. Particularly, the
sal e nust be conparable in tinme, |ocation, highest and best use,

anount and condition. See, for exanple, Palm Beach Devel opnent
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and Sales Corporation v Walker, 478 So.2d 1122 (Fla. 4" DCA

1985).
In this case, the evidence showed and the Trial Court found

that the taxpayer’s expert appraiser used only sales of used

equi pnent, much ol der than the subject property, and
ref ur bi shed. Wal - Mart does not buy its equipnent in the sane
mar ket used by Wal-Mart’'s appraiser. Pursuant to 8§193.011

F.S., the property nust be valued at its highest and best use,
at the location where it is used for the purpose of the user.
VWhat Wal -Mart could sell its property for to another user who
did not purchase new property held for a use conparable to Wl -
Mart’s is not the value the law requires the Property Appraiser
to find. All of the criteria that the Property Appraiser mnust
consider —the highest and best use, the location, the quantity
as an aggregate of property, the cost, the condition, and the
income fromthe property — require that the valuation be based
on the value of the property in use, to the taxpayer. The
Property Appraiser’s expert wtnesses testified, and the Trial
Court agreed, that the proper nethod for assessing a taxpayer’s
personalty is based on valuation at its highest and best use as
“being used as part of an ongoing concern, contributing to the
stream of inconme” (A-15) A valuation of the individua

“pieces”, wthout consideration of their wuse constitutes a
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failure to consider condition, location, quantity and highest
and best use —four of the criteria in 8193.011, F.S. Valuation
of personalty “in continued use” as an aggregation has |ong been
the standard. Hillsborough County v. Knight & Wall Co., 14 So.2d
703 (Fla. 1943) at 705 and Warren Co. v. Howell, 3 So.2d 167
(Fla. 1941) [e.s.]

Just as the Florida courts have discussed the three
traditional appraisal nethods, or approaches to value: the cost,
mar ket and i ncone nethods, they have consistently held that, for
the purpose of followng the law as outlined in 8193.011, F.S.
it is for the Property Appraiser to determne which of these
met hods is superior. See, Blake v. Xerox Corporation, supra,
Bystrom v. Whitman, supra, Bystrom v. Equitable Life Assurance
Society, supra and Florida East Coast Railway v. DOR, supra.

In this case, the evidence was unequivocal that the Property
Apprai ser acted pursuant to law in assessing the property using
the normal and usual information available to him specifically
the report to him by the taxpayer; he considered all of the
criteria which the Jlaw requires, used those which were
applicable, and perforned the assessnent to arrive at a
valuation of the property in the sanme manner as he did for all
or substantially all other |ike property in the County.

Wal - Mart contended, and the Appellate Court, (albeit based
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on the wong facts) agreed, that the Property Appraiser violated
the law by failing to docunment a market in conparable property.
Even were this holding supported by the evidence, it
i naccurately substitutes the requirenent that the Property
Apprai ser consider the criteria in 8193.011, F.S. wth a
mythical “requirenment” that he specifically identify any data
concerning the sales or expected sale prices of simlar
equi pnent and explain why that data was not used to enploy a
mar ket approach to valuation. In fact, there is no case nor
rule which nmakes the use of conparable sales a requirenent of
§193. 011, F.S. Even were there such a requirenent, it is
unjustified to assune that a proper determnation of the
exi stence of a market can only be nmade by a fornmal, docunented
anal ysi s.

The Property Appraiser does not perform his annual tasks in

a vacuum In each year, he has the benefit of ongoing annua
investigation of all of the appraisal facts in his county,
acquired over many years of doing the sane job. It is evident

from the testinony that the assessnent was not nerely a review
of the taxpayer’s return and application of certain routines to
arrive at a value, but was based on know edge gained from
constant and continuous investigation and review of all

avai lable information over the subject year and many prior
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years. In fact, the Property Appraiser in this case had at his
di sposal a plethora of data. Each of thousands of taxpayers
reports the original purchase price of its tangible personal
property to the office each year. This is the best possible body
of sales fromthe market. This market data serves as the basis
of the market-based cost approach to value which was used in
this case, as well as virtually all others in the County (and
the State). It represents the property’ s cost when purchased at
the price actually paid, for the use intended by the taxpayer.
That price is then trended to adjust for changes over tine in
sale prices, and adjusted for physical depreciation and
functional and econom c obsol escence through the use of a huge
body of data derived from research perforned by the Internal
Revenue Service and arranged in tabular form by the Florida
Departnent of Revenue for that purpose.

From all of that data, as well as knowl edge of the
commercial activities taking place in the County, the Property
Appr ai ser had determ ned and continued to reinforce by further
investigation that no market in personalty simlar to that
reported by Wal-Mart was bought or sold in Hernando County. A
formal, docunented investigation of sales data which was not
conparable to the subject was not only unnecessary, but contrary

to logical thought. Wat he nust do, and did in this case, is
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determ ne the best possible evidence of market, and verify that
information. This the Trial Court found that he did, and having
done so, his determnation concerning the market should have
been accorded a presunption of correctness.

Therefore, substantial, conpetent evidence showed that the
mar ket in conparable personalty was considered in many ways, and
the Property Appraiser determned that the data was not
sufficient to perform a narket valuation. The cost approach
havi ng been chosen as the nost reasonabl e approach to value, the
only question remaining as to whether the assessnent is in
accord with the law is whether or not it is wthin a reasonable
range of values which approximate "just" or "fair market" val ue.
In order to overcone the presunption, WAl-Mart was required to
show, by clear and convincing evidence, that (1) the Property
Apprai ser used the data available to him which addresses the
factors in 8193.011, F.S. in such a way that he made an error

which resulted in an assessnent which was too high, and (2) that

the taxpayer’s use of data resulted in a correct appraisal.

Oyster Pointe Resort Condom nium Association v. Nolte, 524 So.2d
415 (Fla. 1988), Blake v. Xerox, supra. The Trial Court found

that evidence propounded by the taxpayer herein established
nei ther of these requirenents:

Plaintiff has not net its burden of proof. The Court
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finds it incredible that property having a cost of
$2,626,309 in Cctober of 1996 when placed in service
in the Cortez Boul evard superstore would have a market
value of $935,000 three nonths later, or that a
conveyor system having a cost of $13,571,679 in 1992
woul d have a market value five years later of only $4
mllion. VWhile Wal -Mart disavowed its own returns at
the final hearing, the nunbers which could only be its
opinion of value support the Property Appraiser’s
assessnents.
(A-18)

CONCLUSI ON

The Fifth D strict Court of Appeal failed to follow the
substantial, conpetent evidence rule in reversing the sound
rulings of the Trial Court on all issues. M sreadi ng the
evidence and testinony, it determned that sales tax nust be
deducted from a cost approach valuation of personal property,
that a Property Appraiser nmust explain to the Court the basis of
his use or rejection in the assessnent process of any criterion
in 8193.011, F. S., and that, although he was not bound to enpl oy
a market valuation, the Property Appraiser failed to properly
consider market data, and failed to sufficiently explain his
rejection of the market approach to val ue. It further found
that, in so doing, he failed to sufficiently and properly

consider certain of the criteria in 8193.011. F.S.
The record reflects, and the Trial Court found in a

detail ed and thorough Final Judgnent that there was substantial,
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conpetent evidence to support the Property Appraiser’s position
on all issues. The Fifth District Court’s failure to accord the
trier-of-fact’s determnations a presunption of correctness
constitutes reversible error.

For all of the above reasons, Petitioners respectfully
request that this Court reverse the determnation of the Fifth
District Court of Appeal on the essential issues addressed
her ei n.

Respectful ly submtted,

for Mark Aliff, Gaylord A. Wod, Jr.
and B. Jordan Stuart
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