I N THE SUPREME COURT OF FLORI DA
CASE NO. SC01-663

On Review fromthe District Court for the Fifth District of
Fl ori da,

Case Nos. 5D99-3165 and Case No. 5D99-3168

ALVI N MAZOUREK, as Her nando

County Property Appraiser, et. al.
Petitioners,

- VS_

WAL- MART STORES, | NC
Respondent s.

REPLY BRI EF OF PETI TI ONERS

ALVI N MAZOUREK

as Hernando County Property Appraiser,
and
STATE OF FLORI DA, DEPARTMENT OF REVENUE

Mark Aliff

Assi stant Attorney Gener al
State of Florida

The Capitol, Room LLO5
Tal | ahassee, FL 32399

and

Gayl ord AL Wod, Jr. and
B. Jordan Stuart



WOOD & STUART, P. A
206 Fl agl er Avenue
New Snyr na Beach, FL 32169



TABLE OF CONTENTS

TABLE OF CONTENTS
TABLE OF AUTHORI TI ES
STATEMENT OF THE FACTS
ARGUMENT

Point 11. (as originally stated by Petitioner):
Sales tax is properly included in the cost of an
itemin performng a cost approach to val ue.
(Respondent’s Point 1)

Point Ill.(as originally stated by Petitioner):
In stating that a property appraiser nust explain
why he chose to reject a statutory factor, the
court inproperly places the burden on the ap-
praiser to justify the assessnent.(Respondent’s
Point 11) : : : : :

Point IV. (as originally stated by petitioner):
The Property Appraiser nore than adequately
considered the extant market in perform ng
hi s cost approach. (Respondent’s Point I11)
CONCLUSI ON.
CERTI FI CATE OF SERVI CE

CERTI FI CATE OF STYLE AND TYPE SI ZE

. 10

.12

.13

.13



TABLE OF AUTHORI TI ES

Cases
Arguelles v. State,
791 So.2d 500 (Fla. 4" DCA 2001) : : : : : .5
Bl ake v. Xerox Corporation,
447 So.2d 1348 (Fla. 1984), : : : : : : .12

Bystromv. Equitable Life Assurance Society,
416 So.2d 1133 (Fla. 39 DCA 1982) : : : : .12

Bystrom v. Wit man,
488 So.2d 520 (Fla. 1986) : : : : : : .12

Canion v. State,
783 So.2d 80 (Fla. 4th DCA 2001) ) ) ) ) ) . 5

Daniel v. Canterbury Towers, Inc.,
462 So.2d 497 (Fla. 2d DCA 1985) : : : : : .9

Gore v. Harri s,
772 So.2d 1243 (Fla. 2000) ) ) ) ) ) ) . b

Hewett - Ki er Construction Co., Inc.
v. Lemuel Ranps and Associ ates, |Inc.
775 So.2d 373 (Fla. 4th DCA 2000)

Stuyvesant |nsurance Co. V. Butler,

314 So.2d 567 (Fla. 1975) . . . . . . . b
Turner v. Tokai,

767 So.2d 494 (Fla. 2" DCA 2000) . . . . . . b
val -Mart Stores, Inc. v Todora,

791 So.2d 29, (Fla.2nd DCA 2001) . . . . . . 4

Laws

Section 193.011, Florida Statutes (1997). : : : . 8



Section 195.027, Florida Statutes (1997)



STATEMENT OF THE FACTS

Respondent’s Statenent of the Case and Facts is inaccurate
and m sleading. It contains statenents which anount to argunent
in the guise of facts. The followng are exanples of specific
statenents nade by Respondent which are inaccurate or
m sl eading, with references to the location of the statenment in
the Answer Brief.!?

M. King arrived at the assessnent only in part based on the
reported hi st ori cal cost of t he property. [ AB- 3] The
Respondent’s sinplistic description of the process ignores the
mount ai ns of testinmony by M. King which establish the work that
he did in 1997 and prior years to investigate, research and
val i date the mass apprai sal process.

The clainmed “Hernando County Tax Return” [AB-3] is a form
propounded to and mandated for use by all 67 Florida Property
Appr ai sers pursuant to 8195.027, F.S.

The Property Appraiser did not adjust for additions to or
del etions of property as stated at AB-3. Wal-Mart’s tax returns
reflected no additions or deletions. [T-835] Respondent also
fails to note that errors nade by Wal-Mart on the return were

di scovered and corrected by M. King. [T-837-839]

'Ref erences to the Transcript of Trial will be to “T-[page
no.]; references to the Answer Brief will be to “A-[page no.]
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Prior to the conputer calculations noted by Respondent at
AB-4, the Property Appraiser’s office assigned codes, hand-
selected by M. King and established by the office, to the
various property, each representing an economc life. [T-821-
822, 848]

The conputer program did not nerely apply a Present Wrth
Table to the reported figures. [AB-4] The appropriate Present
Wrth Table, as selected by the Property Appraiser, was applied.

It was never established that Wal-Mart’'s return included
sales tax. [AB-4] The return did not reflect any sales tax.
Sales tax, if any, which was included in Wal-Mart’'s “bulk”
reported figures, was unidentified and unverified.

One of Wal-Mart’s allegations in its conplaint was that the
Property Appraiser failed to consider the condition of the
property. Respondent now objects to the Property Appraiser’s
response to that allegation. [AB-3, n.1]

It is disingenuous for Respondent to claimas fact that Wl -
Mart established the paynent of sales tax on its property. [AB-
6] Al though WIlla Lovett testified at length regarding that
matter, she was unable to show that the bulk reporting by Wl-
Mart included sales tax, or if it did, what percentages were

paid. [T-1122-26, 1163-66, 1173]



The record references cited for the claim that M. King
admtted that he did not investigate the market or market data
[AB-6] sinply do not establish that fact. At T-914-915, WM.
King states that he nmade no adjustnment to the assessnent for
econom ¢ obsol escence; at T-925-926, he states that he did not
perform a market data valuation. At no tinme does M. King
indicate that he did not investigate the availability of market
dat a. In fact, M. Mles, Wal-Mart’'s expert appraiser, stated
that no conparable market data could be found [T-238, 253, 342]
and M. King testified that he contacted market sources [T-2030-
34] and perfornmed market surveys. [T-2112]

The reference to T-917 at AB-6 does not establish that M.
King “made no request for additional information” from Wl - Mart,
but concerns only the Distribution Center, which was not
contested in admnistrative hearing. As to the retail stores,
\V/ g King testified that he made specific requests for
information, for a list of property and for inspection. [T-2027]

The assessnents used by M. King in his validation process
were not “unidentifed” [AB-7]; they were held as confidential by
the Court. [T-2013] Nowhere in the record is it stated that M.
King “refused to disclose any details of the conparisons”, nor
that those conparisons were “blanket” conclusions. [T-2002-04,

2012- 13]



Al though the Trial Court recognized the details as stated
in the Record, the Fifth District Court was apparently msled
concerning the Property Appraiser’s consideration of the nmarket.
[AB-8] M. King's testinony on the procedure he followed to
consi der avai l able market data consunes eight pages  of
testinony, not including Wal -Mart’s | engthy objections. (See T-

2000- 2012.)

ARGUVMENT

The bulk of the Argunent in the Answer Brief has been
addressed in full in Petitioner’s Initial Brief. However, WAl -
Mart persists in semantic obfuscation wherein it incorrectly
defines an appraisal term then applies that inproper definition
to the Property Appraiser’s actions in an attenpt to show that
his assessnment was erroneous. Much of what follows addresses
t hose m sdefinitions.

Petitioner’s Point | was not addressed in the Answer Brief,
and hence, will not be el aborated upon herein.

PONT Il (as originally stated by Petitioner): SALES

TAX |I'S PROPERLY INCLUDED IN THE COST OF AN ITEM IN

PERFORM NG A COST APPRCACH TO VALUE. (Respondent’s
Point 1)



Once again, as in Wal-Mart Stores, Inc. v. Todora, 791 So.2d
29 (Fla. 2 DCA 2000), Respondent states w thout basis,
di scussion or explanation that “sales tax is an extraneous cost
of sale....” It then uses that assunption as the basis for its
entire argunent. To accept Wal-Mart’s contentions regarding the
inclusion of sales tax, one nust accept the concept that sales
tax is an “extraneous cost”, and not an elenment of a properly-
conducted cost approach to val ue. This is circular reasoning.
As fully discussed in the Initial Brief, it is agreed that sales
tax is an “external cost of sale”. There is no basis for
deeming it to be an extraneous cost. In using these two
distinct terms interchangeably, Wal-Mart fails to distinguish
between that externality (a cost which is part of the value, but
may not be part of the stated purchase price) and an
“extraneous” cost (one which is paid, but which adds nothing to
val ue). VWl -Mart’s blithe, unsupported anal ogizing of the two
terms is wthout reason or rationale.

Respondent is however, correct in stating that Petitioner
like Wal-Mart and the Fifth District Court, did not “cite
authority” for the definitions of “external” and “extraneous”.
However, the crucial distinction between the terns exists both

as a matter of language definition and in the |law. \Wbsters



Dictionary? defines “external” as “relating to, existing on, or
connected to with the outside or an exterior part”, and “acting
or comng from the outside”. “Extraneous”, on the other hand,
is defined, not only as “comng from the outside”, but further
as “not vital or essential”, and “irrelevant”. Hence, sonething
“external” to a matter is not wthin in it, but affects it, as
in “external influence”. Sonething ‘extraneous” to a nmatter has
no inpact upon it.

Florida case law bears out this distinction, particularly
as refers to evidence. Wile “external evidence” is admssible
and relevant to proof of a matter, “extraneous evidence” 1is
irrelevant and inadm ssible. (See, for exanple, Canion v.
State, 783 So.2d 80 (Fla. 4'M DCA 2001); Arguelles v. State, 791
So.2d 500 (Fla. 4th DCA 2001) and Hewett-Kier Construction Co.,
Inc. v. Lenuel Ranbs and Associates, Inc. 775 So.2d 373 (Fla.
4t h DCA 2000); Stuyvesant |nsurance Co. V. Butler, 314 So.2d 567
(Fla. 1975); Gore v. Harris, 772 So.2d 1243 (Fla. 2000) anong
many others.) Therefore, if definition of the terns 1is
necessary, it exists in abundance, and unequivocally supports
the position that an external cost is part of value, while an

extraneous cost is irrelevant to val ue.

’Ri ver si de Publishing Co. Wbsters Il New Riverside
University Dictionary. Boston: Houghton-Mfflin Co., 1984.

6



Wal -Mart’s sole “authorities” for its position concerning
sales tax are the holdings in Turner v. Tokai, 767 So.2d 494
(Fla. 2" DCA 2000), the holding of the Court in the decision
under review herein and what it <calls the * Departnent of
Revenue’s (“DOR’) Manual for 1997". [R-18-19] As stated in the
Initial Brief at 1B-29-30, the holding in Tokai includes no
position on first and eighth criterion deductions nor on sales
tax as an elenent of value or as a necessary deduction from any
assessed value. As indicated previously, use by Wal-Mart of the
opinion under review as authority for its position begs the
guesti on. As to the “Manual”, Respondent once again msleads
the Court by its reference. As previously indicated at |B-31-
32, the “Manual to which Wal-Mart refers is not a 1997 docunent,
but the unrevi sed publication of a docunment last revised in
1975. Wal -Mart’s heavy reliance on this antiquated document,
both for its position that sales tax should be
excluded from value and concerning the relationship between the
cost and nmarket approaches to value [R-24] 1is desperately

t enuous. 3

30nce again, the distinction in application between the
cost and sal es conparison (“market”) approaches to value is
fully briefed at |B-29-35, and need not be reiterated herein.
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In 1997, the Manual was revised and updated, including the
DOR' s specific direction to the 67 Property Appraisers to
include sales tax as an elenent of value in their cost approach
assessnents. Wal -Mart’s contention at AB-19, n.9, that since
the 1997 Manual had not yet becone effective for use as of
January 1, 1997, hence its existence should be ignored is
irrational. It would be beyond logic to close our eyes to the
fact that the Departnent of Revenue and the Property Appraisers
knew and understood that it was necessary to include sales tax
as an elenment of value well prior to the revision of the Minual.*

The Answer Brief contains no other reference which m ght be
construed as authority for its position.

In attacking the reliance of the Petitioners and the Am ci
on recogni zed appraisal texts and treatises, Respondent engages

in post hoc and circular reasoning. Respondent fails to

recognize the inportance of engaging in sound appraisa

practice, wunder the requirenents of Florida |aw First and
f or enost , our Constitution requires that all property be
assessed at 100% of “just” (market) val ue. The term is
meani ngf ul as an apprai sal concept. Where a statutory

“f the circunstances are not obvious in thensel ves, the
fact that the instructions to the Departnent of Revenue’s
mandated Return filed by all taxpayers in all 67 counties, had
long required the reporting of the historical cost of property
i ncludi ng sales tax, is conpelling.
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requi renent can be interpreted to conport with the just value
requirenent or to conply with it, it should be interpreted in
such a way as to achi eve conpliance.

Every appraisal text or treatise which addresses the matter,
all of the expert witnesses for both sides in this case and the
others which have been tried in Florida, the DOR and all 67
Florida Property Appraisers agree that sales tax is an essenti al
conponent of just value as calculated by the cost approach.
Sections 1 and 8 of 8193.011, F.S. require that “fees and costs
of sale” be deducted from the sale price of property when
determining its value. This clearly should be construed to nean
that those fees and costs which, as a matter of sound appraisal
practice, are not conponents of the just value of the property
should be the only fees and costs that are deducted. Hence,
even if sales tax is anpbng those itens defined as “fees and
costs”, to include it within those subject to deduction under
the statute would be to inproperly msconstrue the statute into
unconstitutionality, when there is no reason for doing so.

PONT I1l (as originally stated by Petitioner): IN

STATI NG THAT A PROPERTY APPRAI SER MJUST EXPLAI N WHY HE

CHOSE TO REJECT A STATUTORY FACTOR, THE COURT

| MPROPERLY PLACES THE BURDEN ON THE APPRAISER TO
JUSTI FY THE ASSESSMENT. (Respondent’s Point 11)



The legal requirenent that a Property Appraiser nust
properly “consider” the eight criteria is defined by Wl-Mart
(as well as by the Fifth District Court of Appeal) as “consider
and defend”. It is correct that Property Appraisers have been
routinely asked to explain their consideration of the statutory
factors to a court. As was M. Mazourek in this case, they are
fully prepared to do so. That, however, does not overcone the
fact that, before a Property Appraiser’s explanation or |ack
t hereof can be held to invalidate an assessnent, the conpl ai ning
taxpayer nust, as its unavoidable burden, show that the
assessnment is incorrect. Absent that rule, the statutory
presunption of correctness becones neani ngl ess.

The Fifth District Court in this case did not nerely *“ask
the property appraiser to explain his consideration” [AB-11, et
passim, but held that any option by the Property Appraiser,
using his appraisal judgnent, to reject a criterion nust be
clarified to the satisfaction of the <court, and that an
incorrect application of a factor, whether relevant to the
ultimate value or not, anobunts to a failure to consider it,
causing a loss of the presunption of correctness accorded the

val uation.?®

't is of note that in this case, all parties rejected the
use of the inconme approach to value w thout review ng incone
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An assessnment is a matter of studied opinion, not a fact.
Daniel v. Canterbury Towers, Inc., 462 So.2d 497 (Fla. 2d DCA
1985) The purpose of the presunption of correctness is to give
the property appraiser the benefit of any difference in opinion
as to proper appraisal practice. Wthout that |eeway, the
benefit of expertise shifts to the conplaining taxpayer, to the
detrinment of the public official charged with the expertise to
perform the task and ultimately to the taxing bodies of the
county.

That having been said, it 1is evident that regarding
consideration of the criteria in this case, the Fifth D strict
Court overlooked, and Respondent ignores the abundance of
specific testinmony in the record <concerning Mke Kings
consideration of the eight criteria. From T-1993 through T-
2025, M. King discusses in detail his consideration of each one
of the statutory criteria —if it was used, how so; if it was
rejected, why. A nore thorough recitation of the Property
Apprai ser’s conpliance with the | aw could not be had.

PONT IV (as originally stated by petitioner): THE

PROPERTY APPRAI SER MORE THAN ADEQUATELY CONSI DERED THE

EXTANT MARKET IN PERFORM NG H'S COST APPROACH
(Respondent’s Point 111)

data or going through conputations before doing so.

11



VWl -Mart’s inaccurate statenent that the Property Appraiser
admtted that he considered no market data is based on an
intentional msinterpretation of one statenent, taken out of the
context of the entire body of testinony. It is sinply untrue
and has been previously dealt with in the Initial Brief. [See,
| B-12, 41-46; AR-7] Further discussion is wunwarranted and
unwor t hy.

Wal - Mart would have this Court accept that the Property
Appraiser nerely perfornmed a mndless arithnmetical «calculation
— not an assessnent, and failed to do any investigation or
analysis in his determ nation of val ue. As indicated at length
in the Initial Brief, such a conclusion is repeatedly belied by
t he Record. One of the nost blatant msdefinitions enployed in
the service of its argunent is WAl-Mart’s characterization of
the “assessnent process”. According to Wal-Mart, that term
means only what is done between the tine that the return is
received and when the prelimnary valuation is arrived at. | t
does not include the plethora of prior and concom tant research,
or any requests for information after the prelimnary val uation
but before the value is certified for collection. That limts
the “assessnent” to a one-hour clerical process — not at all

what actual |y happened.
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A corollary msdefinition is Wal-Mart’s use of the terns
“market” and “market data”. As indicated in the Initial Brief,
M. King testified for the Property Appraiser concerning the
specifics of his extensive, detailed review of dealers in
equi pnent like that of Wal-Mart. [T-2030-2036] As stated in the
Initial Brief, he concluded fromthat review, and from foll ow ng
up on the sources provided to him by Wal-Mart, that no property
conparable in age, condition and level of trade to Wal-Mart’s
property was being bought and sold in the nmarket. However, Wl -
Mart’s sole question to him (and sole basis for its claim of
failure to consider the market) was as to whether he actually
used the data from a market which he properly considered to be
i napplicable in his assessnent. He was clear that he did not do
SO. From that, in spite of all of his testinony showng his
wor k, Wal-Mart extrapolates that he “admtted that he did not
consider the market.” Clearly, nowhere in the law is the
definition of “consider” or the definition of “the market” so
del i mted.

Respondent further confuses “nmarket data” wth the sales
conpari son (market) approach to val ue. Wiile the case |aw
indicates that, where market data exists, it should be
considered in the assessnent process, the choice of nethodol ogy,

or approach to value, is reserved to the Property Appraiser in
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his discretion. Hence, even had market data been available, the
Property Appraiser’s decision to use a cost approach valuation
woul d not invalidate the assessnent, nor would it be a basis for
a loss of its presunption of correctness. Bl ake v. Xerox
Corporation, 447 So.2d 1348 (Fla. 1984); Bystrom v. Equitable
Life Assurance Society, 416 So.2d 1133 (Fla. 3¢ DCA 1982);

Bystromv. Whitnman, 488 So.2d 520 (Fla. 1986).

CONCLUSI ON
Respondent’s effort m sstates both the facts and the |aw on
each point addressed. This Court should not be msled. For al
of the reasons previously stated and all of those above,
Petitioners respectfully request that this Court reverse the
determ nation of the Fifth District Court of Appeal

Respectful ly submtted,

for Mark Aliff, Gaylord A. Wod, Jr.
and B. Jordan Stuart
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