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PRELIMINARY STATEMENT
Petitioner, Thomas James Moore, was the defendant in thetrial court; this

Response will refer to Petitioner as such, Defendant, or by proper name.
Respondent, Michagl W. Moorewill be referenced as such, the prosecution, or the
State.

"Petition” and "Response” will indicate, respectively, the Amended Petition for
Writ of Habeas Corpus and this Response to Amended Petition for Writ of Habeas
Corpus. The Petition will be cited as"Pet," followed by any appropriate page
number. The direct-appeal record will bereferenced as"R," followed by volume and
page numbers.

All bold-type emphasisis supplied, and all other emphasisis contained within
origina quotations unlessthe contrary isindicated.

ARGUMENT IN OPPOSITION TO PETITION
Because the State relies upon anumber of the standards and principles

throughout this Response, they are discussed at thisjuncture.

In his Petition, M oore tenders nine complaints that his appel late attorney rendered
Ineffective assistance of counsel. To prevail on any such aclaim, Moore must show
both that his attorney’ s performance was professionally deficient and that he was
prejudiced by that deficiency. See Strickland v. Washington, 466 U.S. 668 (1984);
Johnson v. Dugger, 523 So.2d 161 (Fla. 1988). The deficiency must be such that had
it not occurred, the result of the appeal would have been different. See 523 So.2d at
162-63.

In assessing an ineffectiveness claim, the " defendant has the burden of alleging a

specific, serious omission or overt act upon which the claim of ineffective assistance
of counsel can be based," Freeman v. State, 761 So.2d 1055, 106 (Fla. 2000), citing
Knight v. State, 394 So.2d 997 (Fla. 1981).
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"[T]hedistorting effects of hindsight" must be avoided and the " circumstances
of counsel's challenged conduct” must be reconstructed, "evaluat[ing] the conduct
from counsel's perspective at thetime." Sherev. State, 742 So.2d 215, 219 (Fla.
1999)."

Second-guessing appel late counsel’ s choi ce of issues, or presentation of them,
does not meet the Strickland standard. See Sherev. State, 742 So.2d at 219 n.9 (trial
counsal); Cardv. Dugger, 911 F.2d 1494, 1507, 1510-11 (11th Cir. 1990)
("consistently has refused to second-guess counsel's choice of the manner inwhich

to present testimony relating to a defendant's background").

Appellate counsel need not raise every issue that might possibly prevail on
appeal. See Provenzano v. Dugger, 561 So.2d 541, 548-49 (Fla. 1990) ("itiswell
established that counsel need not raise every nonfrivolousissue reveal ed by the
record"); Atkinsv. Dugger, 541 So0.2d 1165, 1167 (Fla. 1989) ("the point had so little
merit that appellate counsel cannot be faulted for not raising it on appeal”; "the

assertion of every conceivable argument often has the effect of diluting the impact of
the stronger points').

! However, subsequent case |aw that woul d support

counsel's actions or inactions against a Strickland claimis
considered to avoid a "windfall" in which a defendant woul d
benefit froman interpretation in the law that is ultimtely
abrogated. See Lockhart v. Fretwell, 506 U S. 364, 113 S.C
838, 841, 122 L.Ed.2d 180 (1993) (8th USCA affirnmed U. S.
District Court's grant of habeas relief and held that the
pertinent state court was bound by the |law that existed at the
time of the alleged ineffectiveness; USSC reversed Ei ghth
Crcuit; Strickland' s prohibition against evaluating trial

def ense counsel's performance agai nst hindsight is a
protection for counsel). Under Strickland s prejudice prong,
"Unreliability or unfairness does not result if the

i neffectiveness of counsel does not deprive the defendant of
any substantive or procedural right to which the law entitles
him" 506 U S. at 372, 113 S.Ct. at 844, as ultimately
determ ned by case | aw.




Appellate counsel isnot ineffectiveif the habeas claimwas, in fact, "raised on
direct appeal," Atkinsv. Dugger, 541 So.2d at 1166-67. Accord Provenzano, 561
So.2d at 548 ("However, appellate counsel raised this claim on appeal, but it was
rejected by this Court"). Hall v. Moore, slip op. No. SC00-1599 (Fla. May 10, 2001),
recently reiterated this principle and applied it to amitigator claim:

This Court has held that 'if an issuewas actually raised on direct appeal, the

Court will not consider aclaim that appell ate counsel wasineffectivefor

failing to raise additional argumentsin support of the claim.' Rutherford v.

Moore, 774 So.2d 637, 645 (Fla. 2000).

Thus, Appellate counsel isnot ineffectivefor failing to convincethis Court to rule
in Moore'sfavor. See Freeman v. State, 761 So.2d 1055, 1071 (Fla. 2000)
("Appellate counsel cannot be ineffectivefor failing to convince the Court torulein
appellant's favor"), citing Swafford v. Dugger, 569 So.2d 1264, 1266 (Fla. 1990). It
Is"amost always possible to imagine amore thorough job being done than was
actually done," Maxwell v. Wainwright, 490 So.2d 927, 932 (Fla. 1986) (trial

counsel), but, that is not the test.

In addition to habeas being inappropriate to contest the manner in which appellate
counsel raised aclaim, aclaim that has been resolved in apreviousreview of the case
Isbarred as"the law of the case." See Millsv. State, 603 So.2d 482, 486 (Fla. 1992).

"[S]ubstantive claims are procedurally barred either because they were raised on

direct appeal and regjected by this Court or could have been raised on direct appeal ."
Teffeteller v. Dugger, 734 So.2d 1009, 1025 (Fla. 1999)(footnotes omitted). Habeas
claims"may not be used to camouflage issuesthat should have been raised on direct

appeal or in apostconviction motion," Rutherford v. Moore, 25 Fla. L. Weekly S891
(Fla Oct. 12, 2000), citing Thompson v. State, 759 So.2d 650, 657 n.6 (Fla. 2000);
Hardwick v. Dugger, 648 So.2d 100, 106 (Fla. 1994); Breedlovev. Singletary, 595
S0.2d 8, 10 (Fla. 1992).




Claims properly raised in aprevious motion for post-conviction relief arealso
procedurally barred form ahabeas petition. See Scott v. Dugger, 604 So.2d 465,
469-70 (Fla. 1992).?

Pagev. U.S., 884 F.2d 300, 302-303 (7th Cir. 1989), held that the defendant
failed to show that appellate counsel "omitt[ed] adead-bang winner even while

zealoudy pressing other strong (but unsuccessful) claims.”

Thus, would-be appellate claimsthat were unpreserved by trial defense counsel
are generally not grounds for ineffective assistance of appellate counsdl. See, e.q.,
Freeman, 761 So.2d at 1071 (" Appellate counsel cannot be ineffectivefor failing to
raise issues not properly preserved for appeal"); Provenzano v. Dugger, 561 So.2d
541, 548 (Fla. 1990) ("Trial counsel did not object to one of these, thereby
precluding an effective argument on appeal™); Atkinsv. Dugger, 541 So.2d 1165,

1166 (Fla. 1989) (rejected ineffective assistance of appellate counsel claimsas ' not
properly preserved for appeal by trial counsel, thus precluding appel late review");
Downsv. Wainwright, 476 So.2d 654, 657 (Fla. 1985)("appellate counsel cannot be
considered ineffective for failing to raise issues which he was procedurally barred

from raising because they were not properly raised at tria™).

And, issuesthat would have been non-meritoriousin the direct appeal are not the
basisfor ineffective assistance of appellate counsel. Seg, e.q., Freemanv. State, 761
So.2d at 1070-71.

Similarly, the omission of an issuethat constitutes"harmless error” isnot
Ineffectiveness. See Freeman, 761 So.2d at 1069.

2 Li kewi se, successive habeas cl ains are not

perm ssible, nor are clains that should have been raised in a
previ ous habeas petition. See Johnson v. Singletary, 647 So.2d
106, 109 (Fla. 1994), citing Card v. Dugger, 512 So.2d 829
(Fla. 1987).




"[1]neffective assistance of appellate counsel may not be used asadisguiseto
rai se issues which should have been raised on direct appeal or in apostconviction
motion," 1d.

The bottom-line of the prejudice-prong burdening each ineffectivenessclamis
whether "counsel's deficiency prejudices defendant” so that "the defendant is
deprived of a"'fair [appeal], a[n appeal] whoseresultisreliable." Sherev. State, 742
So.2d 215, 219 (Fla. 1999) (trial counsel).

To summarizein the words of Haliburton v. Singletary, 691 So.2d 466, 472 (Fla.
1997), quoting Pope v. Wainwright, 496 So.2d 798, 800 (Fla. 1986), and Ferguson v.
Singletary, 632 So.2d 53, 57 (Fla. 1993):

?n T]his Court must determine 'first, whether the al Ie%;_ed omissions are of such

agnitude asto constitute aserious error or substantial deficiency falling

e A Tt aGwy In oL coreromicd haepaiae:

Pﬁocessltto such adegree asto undermine confidence in the correctness of
eresult.’

Under the foregoing standards and principles, each of the Petition'sclaimsfails.

CLAIM |
WASAPPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TO ARGUE THAT MOORE'S
CONSTITUTIONAL RIGHTSWERE VIOLATED BY HIS
ABSENCE FROM A JUNE 22, 1993, DISCUSSION AMONG
COUNSEL AND BY THE FAILURE TOHAVE THE DISCUSSION
TRANSCRIBED? (Restated)

Moore claims (Pet 6-10) that hisrightswere violated by his absence at June 22,
1993, "discussions' concerning discovery and a continuance and by the failureto
includethe transcript of those discussionsin the direct-appeal record. He argues that
itis"obvious' that the June 22 discussionswere a"critical stage" and, in passing,
mentionsaviolation of Fla. R. Cr. P. 3.180(a)(3).

Moore predicatesthe "critical" nature of June 22 uponitssignificancefor his

waiver of speedy trial and the alleged “fail[ure] to advise Mr. Moore of the



consequences of waiving hisright to speedy trid ... ." (Pet 8) Heclaimsthat if he had
known those consegquences, he would have "withdrawn" hiswaiver.

Claim | demonstrates neither Strickland prong. It was not unreasonable for
appellate counsel to omit thisclaim, and its omission was non-prejudicial because it
would not have prevailed on direct appeal.

Here, asin Carmichael v. State, 715 So.2d 247, 249 (Fla. 1998), a supposed
appellate claim that the defendant was absent during trial court proceedingswas

procedurally barred because to allow otherwise would allow the defendant to
await thetrial's conclusion, and then--in the event of an adverse
outcome--raise theissue on appeal for thefirst time. The price of such an
‘ambush’--i.e., anew trial--is prohibitively steep in terms of resources and
delay--and basic fairness.

SeeasoHill v. State, 549 So.2d 179, 182 (Fla. 1989)("'[f]ailureto present the

[constitutional due process] ground below procedurally bars appellant from

presenting the argument on appeal ). Here, when thetrial court announced on June 23
that there were discussions on June 22, Moore should have raised this matter rather
than wait for an "adverse outcome." See State v. Ellis, 718 So.2d 749, 749-50 (Fla.
1998) ("athough Elliswas present in the courtroom when the jury was selected, the

record failsto show that either he or hislawyer expressed any interest in Ellisbeing
present at the bench"); Colev. State, 701 So.2d 845, 850 (Fla. 1997) ("claimisalso
procedurally barred because Cole did not make a contemporaneous objection to any
bench conferences being held in the hallway or to his desireto participate in any of
the conferences"); Gudinasv. State, 693 So.2d 953, 961-62 (Fla. 1997) (" Gudinas
did not rai se acontemporaneous objection to his exclusion from the in-chambers

discussion between the attorneys and the trial judge. Therefore, we agree with the
State that thisissueis procedurally barred”; also held not fundamental error under the
factsthere). Because, this claim would have been procedurally barred on appedl, it
was not ineffective nor prejudicial to omit it from the appeal.



U.S. v. Gagnon, 470 U.S. 522, 105 S.Ct. 1482 (1985), concerned an event more
significant than the one here. There, the defendant was absent during an event in the

tria itself, but the"encounter between the judge, the juror, and Gagnon'slawyer was
ashort interludein acomplex trial." Here, thereis nothing to suggest anything other
than the June 22 "discussions” were but a"short interlude in [otherwise] complex™
proceedings. Here and there, thetrial court announced the event in open court, yet
the defendant expressed no concern over it at thetime. Here and there, the right must
be"assert[ed] ... a thetime; [it] ... may not [be] claim[ed] ... for thefirst timeon
appeal from a sentence entered on ajury'sverdict of ‘guilty.™

Beyond this claim being procedurally barred from the appedl, it a so does not
bear fruit upon closer analysis. In determining whether the omission of suchaclaim
on direct appeal was " of such magnitude asto constitute aserious error or substantial
deficiency falling measurably outside the range of professionally acceptable
performance and *** compromig[ing] the appellate processto such adegree asto
undermine confidence in the correctness of theresult,” Pomeranz v. State, 703
S0.2d 465, 471 (Fla. 1997), stated the threshold principle concerning the absence of
adefendant at a"pretrial conference':

In situationsinvolving violations of rule 3.180, ‘it isthe constitutional question

of whether fundamental fairness has been thwarted which determines whether

theerror isreversible.' Garciav. Sate, 492 So.2d 360, 364 (Fla. 1986).

To prevail on thisclaim, Moore bearsto burden, inter alia, of "aleg[ing] factsthat
would establish that his counsel's actions constituted a serious deficiency in his
performance as an appellate advocate and ... establish prejudice,” Downsv.
Wainwright, 476 So.2d 654 (Fla. 1985) (state's contention, to which this Court
agreed; "Alleging that he was denied effective assistance of appellate counsel and that
the appellate review was based on an improper record, Ernest Charles Downs

petitionsfor writ of habeas corpus”).



Here, in contrast to allegationsrooted in the Confrontation Clause or fairness-
based due process, See generally Muhammad v. State, 26 Fla. L. Weekly S37 (Fla.
2001), Moore speculatesthat if he were present on June 22, he would have changed

his mind regarding the waiver and continuance(s) he had endorsed before and after
the June 22 "discussions’ regarding the procedural matter, i.e., procedural speedy
trial. Moreover, Moore's speculation (Pet 8-9) improperly relies upon his hindsight of
steps the prosecution took during the continuance, whileignoring the plethora of
pleadings his counsel filed on hisbehalf in that period. (SeeR 1 12 et seq, II;
transcript of 10/20/1993 motions hearingsat RV 30-109) As here, in Stano v. State,
473 So.2d 1282, 1288 (Fla. 1985) (" state presented two motions at the status
conference"), thetotality of the record demonstratesthat Moore suffered no

prejudice. Here, because nothing was decided differently on June 22 than had been
decided at other junctureswith Moore present, such aclaim on direct appeal would
not have been meritorious, rendering this appellate-ineffectiveness claim ineffectual.
The State elaborates.

May 11, 1993, had been scheduled asthe "final pretrial date." (RV 15, 17) On
May 11, the month prior to the "discussion” targeted here, M oor e was present in
open court (See RV 16-17), when defense counsel discussed delaying thetrial date
dueto"agreat deal of discovery that hasto bedone.” (RV 18-20) Defense counsel
continued, in M oor €' s pr esence:

¥ﬁigri I;Ig\r)g;, | would suggest thathand | would request, an additional pretrial.

advice istha)t/ V?I%rggl Ir%iefd ar?%%?dilti Q%éeggg?aﬁg Hé\\;\g Eﬂl g/l cra{sg/lpcggggrll\y//ly

rrieialpéred for trial. Mr. M ooreiswilling to executeawaiver of speedy
(RV 19-20) After thetrial court expressed reservations about awaiver of speedy
trial, defense counsel reiterated, in M oor € s presence, that he was prepared to waive

it;



[PROSECUTOR]: | was under the impression [defense counsel] was
goi ngto waive sgeeg}/ trid. _
[DEFENSE COUNSEL]: Yes, sir, I'm prepared to do that.
(RV 22) After arecess, the parties announced to thetrial court that they had
coordinated calendars and jointly recommended atrial date of July 12. On May 11,
1993, M oor e per sonally executed awritten waiver of speedy trial, whichwasfiled
onJune 23, 1993. (R Il 240)

On June 23, 1993, at the open-court hearing excerpted in the Petition (Pet 7), the
trial court and counsel discussed possibletrial datesbeyond July 12. (RV 25) At the
June 23 hearing, defense counsel again indicated his need for further discovery (RV
24-25) and again confirmed the waiver of speedy trial. (See RV 25-26) At the June 23
hearing, thetrial was scheduled for August 30. (RV 25)

On August 27, 1993, in open court, defense counsel requested another
continuance, and thetrial court elicited Moore's explicit consent:

THE COURT: Mr. Moore, do you understand that [defense counsel] is

asking to continue thistrial which'is scheduled thisMonday? | indicated to

him that the earliest time | have would be October 25th. | have plenty of time

next week. That'swhat | have scheduled it for.

MR.MOORE: Yes, sir. _
" II_AIE COURT: October 25th would bethe earliest date | could reschedule
etrid;
Do you understand that?
MR.MOORE: Yes, sir.
(RV 28) Thetria court then announced, in Moore's presence, that speedy trial
previously had been waived by the defense's prior motion for continuance. (R V 28)

Theforegoing reported events show that, contrary to the Petition (Pet 8), Moore
was, infact, "involve[d]" in the decision to waive his procedural speedy trial rights by
signing the May 11 waiver and by, after being informed of the June 22 "discussions,”
explicitly endorsing continuing thetrial. Thetrial was conducted the week of October
25 (SeeR VI et seq), that is, the very week to which M oore personally and explicitly

agreed.



In sum, within afew weeks prior to the June 22 "discussions,” Moore personally
agreed to waive speedy trial. The day after the "discussions,” Moore failed to contest
his defense counsel's effortsto delay thetrial and failed to contest or even question
thewaiver he had previously executed. And, then afew weekslater, Moore explicitly
endorsed continuing the case.

Thus, the June 22 "discussions" merely mirrored what M oore had agreed to on
other days. The context of June 22, as shown in the direct-appeal record,
affirmatively showsthat nothing adverse to M oore's wishes occurred that day.
Nothing "critical" occurred on June 22. The appell ate process was not compromised
nor confidence in its outcome undermined by the omission of any direct-appeal claim
targeting the June 22 "discussions."”

Furthermore, here the defense had requested more than one continuance, any one
of which would have waived speedy trial, See Stewart v. State, 491 So.2d 271, 272
(Fla. 1986) (collecting authorities), and for the absence of any waiver to have any

impact, Moore would have been required to invoke and satisfy the processes of Fla.
R. Cr. P. 3.191(h),(j), and (p) (1993),® mattersthat his Petition does not even
perfunctorily allege, much less establish, rendering thishabeas claim facially
insufficient.

Applying Garciav. State, 492 So.2d 360, 363 (Fla. 1986) ("no adverserulings
were made on the motions'), Moore has "not shown that he was prejudiced by his
absence." See aso Provenzanov. Dugger, 561 So.2d 541, 547-48 (Fla. 1990)
(alleged defendant's absence at "several pretrial motions' asbasisfor ineffective

assistance of appellate counsel claim; " Provenzano could not have made a
meaningful contribution to counsel'slegal arguments on these occasions'; "appel late

3 I ndeed, Fla. R CO. P. 3.191(j)(2) provides that the
actions of defense counsel al one can prevent procedural -
speedy-trial discharge.
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counsel cannot be considered ineffective for failing to argue apoint which would
have had little chance of success before this Court™"); Rutherford v. Moore, 25 Fla.
L. Weekly S891(Fla. 2000) ("'becausethetrial judge and attorneys only discussed
legal arguments at the charge conference, Rutherford's absence did not frustrate the

fairness of the proceedings’).
Cottonv. State, 764 So.2d 2, 3 (Fla. 4th DCA 1998), is persuasive. Here and
there, defendant alleged that he was not present during an event in which adefense

continuance was discussed. Here and there, the context of the event, at which the
defendant was not present, indicates that nothing occurred there of amagnitude
contemplated in Rule 3.180(a)(3). Here and there, after the targeted event, defense
counsel moved for acontinuance. A fortiori, here, the defendant personally agreed to
delay thetrial.

Moore's alegation (Pet 8) that, if he had been present at the June 22
"discussions,” hewould have "withdrawn" hiswaiver is nugatory for several reasons.
It overlooksnot only Fla. R. Cr. P. 3.191(h),(j), and (p) (1993), not only hisfailures
to interpose any objection when continuances and the waiver were discussed at other
times, and not only hisexplicit endorsement of them, but also, it interjects additional
alleged factsthat are not proper in this habeas proceeding. He essentially isarguing
that trial-level defense counsel wasineffective dueto that counsel'sfailureto involve
him in hisdiscussions. If appellate counsel had attempted to argue such additional
facts, dehorstherecord on direct appeal, hisbrief would have been subject to a
motion to strike.

Moore essentially claims (Pet 8-9) that trial defense counsel wasineffective due
to the consequences of continuing the case. In addition to improperly injecting
hindsight, at issue hereis appellate counsel, not trial counsel. Similarly, Moore

-11 -



continues (Pet 8-9) by improperly alleging herethat the result of thetrial was
unreliable. Theissue hereiswhether the result of theappeal was unreliable.”

In thisclaim, Moore (Pet 9-10) also attacks the absence of a June 22 transcript
from the record on direct appeal.> However, hisclaim failsto, in any way specify,
what significance would have appeared in the June 22 transcript. To the contrary, as
discussed supra, heimproperly alleges (Pet 8) facts that would not have appearedin
thetranscript. Further, al of the reported proceedingsimmediately before and after
June 22 indicate an unabated and uninterrupted theme that defense counsel, with
Moore's consent, needed moretimeto preparefor trial and to prepare a multitude on
motions (SeeR | 12 et seq, |1; transcript of 10/20/1993 motions hearingsat RV 30-
109). CompareRosev. State, 617 So.2d 291, 296 (Fla. 1993) (appeal from denial of
post conviction motion; in cameradiscussion with defense counsel regarding

counsdl's conflict with defendant; "[n]o evidence was presented or discussed"”; "no
discussion of anything that would bear on the judge's ultimate sentencing decisionin
thiscase").

Concerning thetranscript, Moore cites (Pet 9) to Delap v. State, 350 So.2d 462
(Fla. 1977), but the stark contrast between the factsthere and those here belie
Moore's claim. In Delap, 350 So.2d at 463, thetrial court summarized the missing

transcripts:

It further appearsto the Court that no portions of the transcript of thejury
charge conferences; chargeto thejury in both thetrial and penalty phases;
voir dire of the jury; or closing arguments of counsel in both thetrial and

4 | ndeed, Moore's unreliability allegations are

conclusory and therefore facially insufficient. "For the
record,” the State denies that the trial, as well as the
appeal, were unreliable in any way.

> Moore (pet 10) also summarily throws in an

i neffective-assi stance-of - post-conviction counsel claim which
fatally lacks facial specificity and which is inproper in this
habeas proceedi ng.
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penalty Phaseﬁ re%ardi ng thetrial of this cause have been filed with the Clerk
asdirected by sai

id Order of May 11, 1977.
Here, the"missing" transcript concerns eventsthat were mirrored by events before
and after the "discussions” and that do not implicate, as such, any different trial-level
result, such asaspeedy trial discharge.

Songer v. Wainwright, 423 So.2d 355, 356 (Fla. 1982), applied Delap and

rejected aclaim of ineffective assistance of appellate counsel. There, "appellate

counsel failed to include the charge conferencein therecord and failed to contest its
absence." Here, asthere, no prejudice attached to the absence of atranscript; Moore
hasfailed to even allege that the transcript would show anything different from what
thetrial court summarized on June 23. Moreover, as here, no timely objection was
interposed, precluding "appellate counsel ... from raising the question on appeal ."
Hardwick v. Dugger, 648 So.2d 100, 105 (Fla. 1994), rgjected an ineffective

assistance of trial counsel claim regarding bench conferences at which he was not
present and that were not recorded. Hardwick indicated that the test iswhether the

"absence of recorded bench conferences ... rendersreview impossible." Here,
assuming arguendo the unavailablity of atranscript of June 22, review would have
been very possible and to the appeal's detriment due to the context of the events
surrounding June 22.

CLAIM 11
WASAPPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TO ARGUE THAT MOORE'S
SENTENCE WAS DISPROPORTIONATE? (Restated)
This Court explicitly addressed proportionality initsopinion affirming the death
penalty in this case. See Moorev. State, 701 So.2d 545, 551 (Fla. 1997). Moore held

that the death sentence hereis proportionate. Therefore, the State only briefly

respondsto thisclaim.
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Theholding of Moorev. State, 701 So.2d 545, isthelaw of thecase. Claim Il is
essentially amotion for rehearing over three years after this Court rendered its 1999

direct-appeal opinion.

Arguendo, if thismotion for rehearing isentertained at al, Moore's contention
(Pet 12-13) that this Court's proportionality analysis was a"mere counting of
numbers" isitself erroneous. The Opinion carefully considered the nature of the
aggravators and mitigators. The Opinion was not erroneous.

Moreover, the analysis and authorities cited in Moore, 701 So.2d at 551,
demonstratethat if appellate counsel had raised proportionality, it would have been
rejected on it merits. Indeed, in Treasev. State, 768 So.2d 1050, 1056 (Fla. 2000),
this Court recently re-endorsed the holding and analysis here:

In Moorev. Sate, 701 So.2d 545 (Fla. 1997)(upholding death sentence

where aggravatorsincluded prior violent felonies, avoiding arrest, and

pecuniary gain; and where statutory mitigator of defendant’s age (nineteen)

was established), this Court explained:
We have upheld the death sentence in other cases based on only two of
thethree a%%ravatl n%factors present here.... InMelton v. State, 638 So.2d
927 (Fla. 1994), we held the death penalty was proportionate where there
weretwo aggravating factors (the murder was committed for pecuniary
gain and the defendant had been convicted of aprior violent felony) and
some nonstatutory mitigation. Wefind that the death penalty was™ ™
proportionate here. See also Consalvo [, 697 So.2d at 811, 820] (holding
death penalty was proportionate wherethere were two aggravating
factors--avoiding arrest and commission during the course of a

d k’)dijr Iritr%-éwnh some nonstatutory mitigation).

Appellate counsel was not ineffective for not raising anon-meritorious clam, and

Moore hasfailed to show requisite prejudice.
Moore's instant motion for rehearing devotes pages (Pet 13-20) toisolating a
single factor® then citing casesinvolving reversals of death sentencesthat also

6 Interestingly, for exanple, Mwore now posits (Pet

15-17) intoxication or addiction as mtigators. As purported
support for these mtigators, he cites to his trial testinony
(R XI 1089-90, 1101, 1108) that he had "regularly" drunk
moonshine with the victim was invited to drink with the
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involved that factor. Thisapproach is belied by the well-settled principle that this
Court's "proportionality review requiresit to ‘consider the totality of circumstances

In acase, and to compare it with other capital cases," Hollandv. State, 25 Fla. L.
Weekly S796 (Fla. 2000) (discussion of three aggravators and two nonstatutory
mitigators; "death penalty isproportionatein thiscase"). Seealso, e.q., Sliney v.
State, 699 So.2d 662, 667, 672 (Fla. 1997) ("consider thetotality of the
circumstancesin acase and compareit with other capital cases'; no HAC but "brutal

murder"; aggravators were "engaged in or was an accomplicein the commission of a
robbery" and "committed for the purpose of avoiding or preventing alawful arrest”;
mitigatorswere "youthful age" (age 19), "no significant prior criminal history," and
severa nonstatutory mitigators; "trial court found that Witteman'slife sentencefor
the same offenses was not amitigating factor in this case because the two defendants
were not equally culpable”; upheld death sentence). See also authoritiescitedin
State's direct-appeal Answer Brief, pp. 68-70.

CLAIM 1l
WASAPPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TO ARGUE THAT MOORE'S
CONSTITUTIONAL RIGHTSWERE VIOLATED BY THE
PROSECUTOR'S PEREMPTORY CHALLENGESTHAT THE
PROSECUTOR JUSTIFIED BASED UPON THE PROSPECTIVE
JURORS ATTITUDESON THE DEATH PENALTY ? (Restated)

victimthe day of this nmurder, and had snoked marijuana the
day of the nmurder. However, drinking "[e]very now and then"
with the victim (R XI 1089-90) does not renotely establish
addi ction, drinking a cup of shine (R XI 1101) does not
remotely establish intoxication, and "fir[ing] up" a joint of
"reefer” (R XI 1108) after leaving the victimis irrelevant to
supposed intoxication at the pertinent tine. |ndeed,

i ntoxi cati on woul d have underm ned the defendant's own tri al
testinony in which he supposedly renenbered accurately the
events before and after his interaction with the victim
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Moore argues (Pet 21) that the prosecutor masked "discriminatory intent” in
exercising peremptory challenges by posing asthe reason for the challengesthe
prospectivejurors attitude on the death penalty.

It was not Strickland ineffectivenessfor appellate counsal to omit thisclaim from
the direct appeal because such an appellate claim was procedurally barred, and it
would have been non-meritorious. Therefore, counsel's performance was not
deficient, and no prejudice has been established here.

When the composition of thetria jury wasdetermined (See R V11 375-88),
defense counsel failed to dert thetrial judgethat he "still believed reversible error had
occurred" by renewing any contention of racial discrimination. Instead, when thetrial
judge announced hisintent to swear and instruct the jury, defense counsel each
indicated, " Sounds good to me." (R V11 380)

For thisreason alone, any appellate claim, as procedurally barred, would not have
prevailed. See Joiner v. State, 618 So.2d 174, 176 (Fla. 1993) ("At that point thetrial
judge could have exercised discretion to either recall the challenged juror for service

on the panel, strike the entire panel and begin anew, or stand by the earlier ruling").
See also Johnson v. State, 750 So.2d 22, 26 (Fla. 1999), citing and parethetically
summarizing Schummer v. State, 654 So0.2d 1215 (Fla. 1st DCA 1995) (stating that to
preserve error relating to disallowance of peremptory challenge under Satev. Neil,
457 So0.2d 481 (Fla. 1984), defendant must make objection to jury panel prior to
acceptance of jury).

Here, asin Melbournev. State, 679 So.2d 759, 765 (Fla. 1996), "[i]t isentirely
possible’ that events transpiring subsequent to theinitial objection caused Melbourne

! Here, it is nmuch nore likely than "possible." After
the end of the discussion of venireperson Carter (R VIl 368),
the defense perenptorily challenged a white nale, and the
State noted that the defense "continues to strike every white
mal e they conme across"” (R VII 368-69), but, out of "an
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to become satisfied with the jury and abandon her claim." Therefore, Melbourne and
Moore, respectively, failed to "preserve thisissuefor review because [they] did not
renew [their] objection before thejury was sworn." Id.

If the merits of any claim challenging the prosecutor's peremptory challenges
were ever reached, they would have none. It is clear that avenireperson's death-
penalty-attitudeis arace-neutral reason. See Hudson v. State, 708 So.2d 256, 261
(Fla. 1998) (venireperson said "alot of doubt in my mind" whether he could

recommend the death penalty but later said he " could follow the law and impose the
death penalty”; "we do not find that thetrial court clearly erred in sustaining the
peremptory strike of venireperson Siplin. Additionally, wefind thisclaim to be
procedurally barred because Hudson accepted the jury without renewing his
chalenge").

Moreover, even thoughit isfacially race-neutral, Moore would have al so borne
the burdens on appeal of overcoming the presumption that peremptoriesare
"exercised in anondiscriminatory manner" and the principlethat "thetrial court's
decision [concerning the prosecutor's tendered reason for the strike] turns primarily
on an assessment of credibility and will be affirmed on appeal unlessclearly
erroneous.” 679 So.2d 764-65. Deferenceto thetrial judge recognizes the nuances of

abundance of caution,"” the trial court denied "any Neal
chal l enge” (R VIl 370-71). Then, the defense perenptorily
chal l enged M. Curry, ostensibly because of his attitudes on
the death penalty. (See R VII 371-72) M. Stout was then
removed for cause because of his pro-death-penalty views. (R
VI1 372) A few nore perenptories were used (R VIl 372-74),
including the State's use of one, due to death penalty
attitudes, on a person who "goes to church” with the
prosecutor. The defense successfully challenged M. difton
for cause. (R VIl 374-75) In selecting the alternates, the
def ense chal |l enged for cause M. Hutchinson, a black nale,
based on his death penalty attitude. (R VIl 376-77) The

def ense al so succeeded in renoving M. CGeddis for cause based
upon his death penalty attitude. (R VII 377-78)
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the courtroom that cannot be captured in the cold record on appeal . Those nuances
include, for example, not only the gestures and intonation of the prospective jurors
but also of counsal in tendering the reason(s) for the strike.

Applying the words of Smith v. State, 699 So.2d 629, 637 (Fla. 1997) (inter alia,
juror's attitude on death penalty), asto each complaint, "the explanation isfacially

race-neutral and thetrial court believe[d] inlight of the circumstances surrounding the
strike [that] the explanation isnot a pretext,” resulting in sustaining the strike.

Even erroneoudly disregarding al of the above, Claim I11 still has no merit. For
example, Moore complains (Pet 21-23) about the prosecutor's challenge to
venireperson Dunbar. Moore'sfirst complaint (Pet 22) on this venireperson amounts
to an argument that he could not have been excused for cause, but this missesthe
point that the appellate i ssue would concern aperemptory challenge.2 Moore,
"second[ly]" complains (Pet 22-23) that the trial court ignored the implications of the
State's failureto strike venireperson Floss. Thisisincorrect because thetrial judge
considered thisargument and noted that Floss's rel ationship with Raymond David
was not at the same level as Dunbar's kinship with Charlie Adams. (R VIl 357-58) In
fact, Floss had qualified supposedly knowing Ray David "rea well" with "l hardly
seehim" (See R VI 181-82). Moreover, the appellate record showsthat Charlie
Adamshandled capital casesat thetime (R VI 356), whereas there was no such
indication in therecord regarding Raymond David (See R VI 181-82). Appellate
pursuit of thisand the other Clam |11 argumentswould have been fruitless, even if

8 Li kewi se, Mbore's argunments concerning venireperson

Pitts (Pet 23-24), Washington (Pet 24-25), and Carter (Pet 25)
are fruitless conplaints that there was insufficient ground to
excuse each for cause. Death penalty attitude as a race
neutral reason for a perenptory challenge, See, e.qg., Hudson,
even though arguably insufficient for a challenge for cause,
is fatal to this argunent.
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they had been preserved. Appellate counsel was not ineffective, and, if raised, this
clam would not have produced a different appellate resullt.

CLAIM IV
WASAPPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TOARGUE THAT THE
PROSECUTOR'S ARGUMENTS CONSTITUTED
FUNDAMENTAL ERROR? (Restated)

In Clam IV Moore focuses (Pet 27) upon an excerpt of the prosecutor's
argument in which the prosecutor characterized itswitnessasa"sinner” and Moore
asthe"devil" and in which she said she did the best she could. He contends that this
prosecutor argument was improper and cites or discusses several cases as purported
support for that contention (See Pet 26, 27, 28, 29) and then jumpsto the conclusion
that it constituted fundamental error, citing (Pet 30) only Kilgorev. State, 688 So.2d

895, 898 (Fla. 1996), as support for such aconclusion.

While the State contendsinfrathat the prosecutor's comments were not
improper, any appellate claim based upon it would have been procedurally barred.
See, e.0., Byrdv. Singletary, 655 So.2d 67 (Fla. 1995) ("Byrd arguesthat his
appellate counseal wasineffectivefor failling to raise *** (g) the prosecutor improperly

vouched for the credibility of the State'switnesses and case”; " substance of issu€|]

... (9), [was] raised in Byrd's rule 3.850 motion and were rejected because histrial
counsel either failed to preservetheissuesfor review or because the issues were
otherwise without merit"); Bonifay v. State, 680 So.2d 413, 418 (Fla. 1996)
(procedurally barred; "We have carefully reviewed the prosecutor's closing argument

and do not find that the biblical references[even though opinion cautioned against it]
werefundamental error or even harmful error in the context of the entire argument.
We also do not find, in the context of this case, the prosecutor's singular use of the
word "exterminate” [even though improper] to be harmful error").
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Accordingly, aclaim attacking closing argument that has no basisin an objection
Isnot at alevel so obviousthat any reasonabl e appellate counsel would brief it. See
Robertsv. State, 568 So.2d 1255, 1261 (Fla. 1990) ("' Roberts also maintainsthat
appellate counseal wasineffectivefor failing to challenge improper closing argument

on direct appeal . Because no objection to the comments complained of was made by
trial counsel, appellate counsel was not deficient for failing to raise this point on
appeal”).

It isalso apparent at the outset that Moore hasfailed to carry his habeas burden
of demonstrating that the supposed trial-level error was so obvioudy at a
fundamental level that any reasonable appellate attorney would have included it in the
direct appeal. If, armed with several years of hindsight, his Petition cannot tender any
case that holdsthat these commentswere at afundamental level, then he cannot
reasonably argue that appellate counsel wasincompetent for failing to include the
claim. Thus, Moore hasfailed to show that appellate counsel omitted reversible error
that would have been obviousto any competent appellate counsel.

Moreover, not only was the prosecutor's comment "fundamental-less,” it was
proper, given thetotal context of therecord. At the outset, it isapparent that the
prosecutor's referenceto "acrime conceived in hell” indicated the nature of this
crime, not the neighborhood, which, no reasonable juror would be convinced was
actualy "hell" anyway. Moore's excerpts concerning the prosecutor dealing with the
co-defendantsthe "best [she} knew how" and concerning the"devil" overlook that
the prosecutor's argument was afair responseto trial defense counsel repeatedly
accusing the State's witnesses of lying and, essentially, the State having improperly
elicited their lieswith deals. Thus, defense counsel argued near the beginning of his
closing argument:

Now, in this particular case we have heard from about half of Grand Park

and about half of Flag Street. | won't even begin to suggest that | can makea
lot of sense out of it, or that | can explain the Inconsistenciesin the testimony
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which you heard from the State's witnesses. Sufficeit to say that it's clear that
not everyone wastelling the truth.

(R X11 1239) Defense counsel then continued by accusing several State witnesses of
lying. For example,

[V\/C] at isundisputed isthat nothing Carlos Clemmonstold you or told ... or
old ... can possibly bethe truth.

(R X11 1241) His accusations continued, for example: "you know it'salie*** repeats
thelie" (R X1I 1243); "Chris Shorter saysthat Thomas Moore indicated that after
killing Mr. Parrish hetook the keys and threw them in aditch. That'salie" (R Xl
1246); "somebody is doing some seriouslying ... becauseit can't be true both ways"
(R X11 1248); "... Randy Jackson ... atwo-time convicted felon who asserts Thomas
Moore admitted to killing Mr. Parrish" (R X11 1248); "Randy Jackson ... lied ... lied"
(R X11 1249); "become so accustomed to lying for Carlosthat he even lies about
whether Carloswasin school that day" (R X1l 1252); "CarlosClemons... did lieto
you" (R XII 1258). Thus, in the passages contested in this claim, the prosecutor was
fairly arguing that the State did not choose these asits witnesses, who were not
angels, the Defendant, his own witness, was no angel either (See R X1 1088 et seq.).

Thus, defense counsel attacked the deal s the State made with itswitnesses, which
resulted in the multitude of supposed lies. (See R XII 1256-62)

Defense counsel, having attacked the character of the State witnesses and the
dealsthe State made with them, invited the prosecutor's rebuttal asafair response.

And, afortiori, in the context of attempting to persuade the jury to believe Defendant
rather than the State's witnesses and after characterizing Carlos Clemmonsand
Vincent Gaines (R XI1 1254) as"thetwo little thugs who were toting guns through
Grand Park that day" (R X11 1260) and almost immediately prior to the prosecutor's
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rebuttal argument, Defense counsel in his argument, raised the specter to "angelic"®
proportions:

Thomas Mooreisno angel. He has donewrong in the past. But Thomas
Mooreisstill provided the protection that our society givesto all citizens.

(R X11 1260-61) Accordingly, defense counsel earlier argued:

These are not innocentsin the streets. These are streetwise kidswho carry
guns and who have played the game.

(R X1l 1255)

Thus, the prosecutor's argument would not have been the basisfor relief on
direct appeal. See Street v. State, 636 So0.2d 1297, 1303 (Fla. 1994) (prosecutor
argued: " Should we excuse the sinner? Should we thank the sinner? Isthat our job; is

that our obligation under thelaw?'; rgjected claim that trial court improperly allowed
these arguments; held that the prosecutor's argument was "in rebuttal” to defense
counsdl's argument). See a'so Holton v. State, 573 So.2d 284, 288-89 (Fla. 1990)
(commentsthat defendant's mind was "twisted" and that no similar crime had been
committed since defendant's arrest; held, harmless); Sochor v. State, 619 So.2d 285,
290, 290 n. 7 (Fla. 1993) (held that "claimed errors, taken individually or collectively,
do not constitute fundamental error”; claimed errorsincluded " prosecutorial

comments on facts outside the evidence," " opinions of government witnesses asto
Sochor's veracity and guilt," acomparison of Sochor to Ted Bundy, and perjured
testimony from ajailhouse informant).

Cainv. Stegall, 111 F.3d 131 (6th Cir. 1997) (unpublished opinion), persuasively

putit:

Theremarks complained of here were hardly likel %/ to persuadethejury
that Mr. Cainwasin fact the devil or wasin league with thedevil. The =

rosecutor's conduct did not render thetrial fundamentally unfair. Cf. United
atesv. Frost, 914 F.2d 756, 771 (6th Cir.1990) (likening defendantsto

9 It is a cormon belief anong Christians that the

devil is a fallen angel
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Benedict Arnold and Judas I scariot was not "so 'egregious astoresultina
miscarriage of justice").

Here, the evidence showing what Moore did in committing the crime proved the
elements of the offense, and certainly, M oore cannot reasonably contend that the
prosecutor persuaded thejury that he was, infact, the devil. Seealso U.S. v.
Victoria, 876 F.2d 1009, 1012 (1st Cir. 1989) (affirmed conviction; " prosecutor's
reference to the odor of drugs as 'the stink of the rotten junk;" hiswarning of the

threat to 'poison our children’ posed by drug smuggling; and his statement that
appellant was abl e 'to distinguish between good and evil ... [t]o seethe way of God
and the devil.™; "[a]though thislanguage, taken out of context, might seem strong, ...
[a]fter reading these remarksin context, we have concluded that they could not have
altered the outcome of thetria").

Moreover, even if the prosecutor's commentswere error and even if they had
been preserved, they would have been harmlessin light of the totality of the record of
the prosecutor's arguments, thetrial court'sjury instructions, and the evidence
showing Moore's guilt. See Statev. DiGuilio, 491 So.2d 1129, 1130 (Fla. 1986).

For each of these reasons, it was not unreasonabl e for appellate counsel to omit

thisclaim. Thiswould have been no "dead bang" or obviouswinner, or anything
closetoit, on appeal. To the contrary, it would not have prevailed; Moore hasfailed
to establish any prejudice by itsomission. The Petition hasfailed to satisfy either
Strickland prong.

CLAIM V
WASAPPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TO ARGUE THAT THE
TRIAL COURT COMMITTED FUNDAMENTAL ERROR
IN ALLOWING THE PENALTY-PHASE JURY TO HEAR
'(A\RSéFS)tI%a?e-EI)S OF MOORE'SPRIOR ARMED ROBBERY ?
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Asin other habeas claims, even armed with years of hindsight, Moorefailsto cite
to a case that would have established obviousness of including thisclaimto any
reasonabl e appellate counsel.

Thisclaimisprocedurally barred. It does not riseto thelevel of fundamental
error. See Sochor v. State, 580 So.2d 595, 602 (Fla. 1991) (rejected as procedurally
barred, and alternatively on merits, "conten[tion] that the state introduced improper

evidence of prior violent actsthrough the testimony of hisex-wife, PatriciaNeal, and
introduced improper hearsay testimony of, and histaped confession to, arapein
Michigan of which there was no conviction"), vacated on other ground, 504 U.S.
527,112 S.Ct. 2114 (1992).

Moreover, here, the two-page testimony of the detective, including his passing

description of thevictim's age, sex, race, and name, was not afeature of thetrial and
was therefore proper under Rodriguez v. State, 753 So.2d 29, 44-45 (Fla. 2000), and
theauthoritiescited init:

Details of prior felony convictionsinvolving the use or threat of violenceto
thevictim are admissiblein the penalty phase of acapital trial, provided the
defendant has afair ozpdportunlty to rebut any hearsay testimony. See Rhodes
v. State, 547 So.2d 1201, 1204 (Fla. 1989); Tompkinsv. Sate, 502 So.2d
415,419 (Fla. 1986). o _

In the case of prior violent felony convictions, because those details are
admissible, it isgenerally beneficial to the defendant for thejury to hear about
those details from aneutral law enforcement official rather than from prior
witnesses or victims. In fact, we have cautioned the State to ensure that the
evidence of prior crimes does not become afeature of the penal tg Eg)hase
proceedings. See Finney v. State, 660 So.2d 674, 683-84 &Ia 1995); see
also Duncanv. Sate, 619 So.2d 279, 282 (Fla. 1993)(stating that details of
prior felony convictions should not be made afeature of the genal ty phase
proceedings); Sanov. State, 473 So.2d 1282, 1289 (Fla. 1985) (same).

Here, there is nothing to suggest that detective's mention of the race of the victim was
anything more than a passing and inconsequential reference, and Moore's specul ation
that thereisapossibility that ajuror might know Cynthia Hyman® is not the stuff of

10 I ndeed, it is comon to introduce judgnents and

sentences into evidence, as was done here, and it is axiomtic
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reversal, especially not fundamental error. If the " photographs of the body and the
coroner's report” of aprior violent felony were admissible in Jonesv. State, 748
S0.2d 1012, 1026 (Fla. 1999), then certainly the brief description of thevictim,
including her name, sex, race, and age, were admissible. A fortiori, their extremely

brief admission into evidence was not fundamental error, and, in light of thejury
instructions and other evidence, any supposed error was harmless.

In conclusion, it was not unreasonabl e for appellate counsel to omit thisclaim,
and itsomission was non-prejudicial becauseit would not have prevailed. Neither
Strickland prong has been demonstrated.

CLAIM VI
WASAPPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TO ARGUE THAT VICTIM-
IMPACT EVIDENCE AND THE ATTENDANT STATUTE
DEPRIVED MOORE OF A FAIR SENTENCING? (Restated)

No. Thisclamisavariation on the theme that this Court addressed on direct
appeal. Thefollowing isthelaw of the case, constitutes aprocedural bar to the claim
here, and contains a sound analysiswarranting the rejecting of this claim on its merits,
if they wereto be addressed:

~Moore's sixth claim, that the judge admitted improper victim-impact
evidence, ismeritless. Doris Parrish, the victim's daughter, testified asto the
impact of her father's death: _ _

Q. Ms. Parrish, could %ou pleasetell these jurorswhat was unique
about John Edward Parrish, what was unigque about himin his
community?

A. My'dad was agood man. He never bothered nobody. And hewas
very free-hearted, you know. He loved everybody.

Théjudge ruled that the testimony would bé allowed, after the State
argued the evidence did show uniquénessin acommunity ‘where shotsare
heard routinely and where crime occursroutinely.' _

The United States Supreme Court has held that the Eighth Amendment to
the United States Constitution does not bar the State from presenting _
evidence about the victim and the impact of the murder onthe victim'sfamily
wherever state |law permitted its admission. Paynev. Tennessee, 501 U.S.
808, 827, 111 S.Ct. 2597, 2609, 115 L .Ed.2d 720 (1991). Accordingly, the

that they frequently contain the victims nane.
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legislature enacted section 921.141(17), Florida Statutes (1993), stating that
victim-impact evidence would be allowed where it showed 'thevictim's
unigqueness as an individual human being and the resultant lossto the
clé?mmunlty's members by thevictim'sdeath.’ See Ch. 92-81, 8§ 1, Laws of
a
We find no abuse of discretionin allowing the evidence. Aswesaidin
Bonifay v. Sate, 680 So.2d 413 (Fla. 1996): _ _
Clearly, the boundaries of relevance under the statute include evidence
concerning theimpact to family members. Family members are uniqueto
each other by reason of therelationship and theroleeach hasinthe
family. A lossto thefamily isalossto both the community of the family
and to thelarger community outside the family.

Id. at 419-20. Here, thejudge a so found that because of the nature of the
iecmc community inwhich thevictim lived, the evidence was admissible to
ow alossto that community. Therefore, we find no abuse of discretionin

admitting the evidence.

701 So0.2d 550-51. Thus, the statute providesfor the legitimate and properly-
regul ated admission into evidence of victim-impact evidence. Anything that is
"prejudicia" about this evidence to the defendant was wrought by hisown crime and
remainsinherent in the proper consideration of the victim's uniqueness and hislossto
the community, as approved by this Court and the United States Supreme Court.
Further, the fact that this claim wasraised on direct appeal barsit here. Mooreis
quibbling with the manner in which appellate counsel raised it, which isnot aground
for habeasrelief.
See also Burnsv. State, 699 So.2d 646, 653 (Fla. 1997) ("we have rejected
Burns argument that victim impact evidence isirrelevant under Florida's sentencing

statute because it does not go to any aggravator or to rebut any mitigator"; "wefind
to be without merit Burns' contention that victim impact evidence violates equal
protection because it may encourage the jury to give different weight to the value of
different victims' lives'; "victim impact evidence which is admissible pursuant to
section 921.141(7) in the resentencing proceeding”), citing, inter aia, Bonifay v.
State, 680 S0.2d 413, 419 (Fla. 1996), and Windom v. State, 656 So.2d 432, 439
(Fla. 1995); Hardwick v. Dugger, 648 So.2d 100, 105 (Fla. 1994) ("meritsof ...
Booth claim ... are not cognizable in this habeas corpus proceeding”; "Booth claims
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are procedurally barred in postconviction proceedingsif not objected to at trial or
raised on direct appea").

CLAIM VII
WASAPPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TOARGUE THAT THE
STANDARD PENALTY-PHASE JURY INSTRUCTIONS
IMPROPERLY SHIFTED THE BURDEN OF PROOF TO
MOORE? (Restated)

No. Here, wherethetrial court gave the standard jury instructions, Compare R
X1V 1543-49 with Fla. Std. Jury Instr. (Crim) Penalty Proceedings--Capital Cases
F.S. 921.141, it was not an obvious "error" that any reasonabl e appel late counsel
would have briefed.

Quiteto the contrary, it iswell-settled that the standard jury instructions used here
do not improperly shift the burden of proof. They have been properly upheld many
times. See San Martinv. State, 705 So.2d 1337, 1350 (Fla. 1997) (burden-shifting
*claim has been rejected by both the United States Supreme Court and this Court™),
citing Walton v. Arizona, 497 U.S. 639 (1990); Shellito v. State, 701 So.2d 837, 842
(Fla. 1997) ("wedo not find that the standard instructionsimproperly shift the burden
of proof"); Harvey v. Dugger, 656 So.2d 1253, 1257 n. 5 (Fla. 1995) ("claim 9

[ penalty-phase jury instructionsimproperly shifted the burden] to the extent it

pertainsto ineffective assistance of counsel iswithout merit asamatter of law");
Preston v. State, 531 So.2d 154, 160 (Fla. 1988) ("instructions given by the court did
not shift the burden of proof to the defendant™); Arango v. State, 411 S0.2d 172, 174
(Fla. 1982) (upheld standard jury instruction and rejected burden-shifting claim).
The State disputes Claim V1I's argument (Pet 43) that this caseis distinguishable
from Arango. Robinson v. State, 574 So.2d 108, 113 (Fla. 1991), madeit "obvious®
that any such claim would havefailed, making it reasonable for appellate counsel not

to brief it and its omission non-prejudicial:
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This Court previously hasruled adversely to Robinson's additional claims

that call into doubt the propriety of the standard jury instructions;® that the

trial court |mprogerly rejected Robinson's requeststor additional jury

Instructions;’ ** _ _ o _ _

~ °Robinson claimsthat theinstructions improperly instruct the jury that the
mitigating circumstances must outwel gh the aggravating circumstancesto
make appropriate alife recommendation, see Arango v. Sate, 411 S0.2d 172,
174 (Fl a_? (rgjecting claim that the instructionsimpermissibly allocated the
burden of proof in violation of due process and concluding that the standard
jury instructions, taken asawhole, show noreversibleerror), ***
"Robinson claimsthat he was entitled to instructions: to eliminate an

asserted unconstitutional shifting of the burden of proof, Prestonv. State,
531 So.2d 154, 160 (Fla. 1988); Arango v. Sate, 411 So.2d 172, 174 (Fla),

* k%

CLAIM VIII
WASAPPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TO ARGUE THAT THE
TRIAL COURT REVERSIBLY ERRED IN DENYING A
SPECIAL MERCY INSTRUCTION? (Restated)

Appellate counsel was not Strickland deficient by not arguing that thetrial court
erred in not giving adefense special instruction (R 111 452" T"), nor was the omission
of any such claim Strickland prejudicial. Such a claim would have been meritless
because thetrial court gave the standard instruction, which has been repeatedly
upheld and which coversthe subject area of the special instruction. Thetrial court
instructed thejury:

Among the mitigating circumstances you may consider if established by

the evidence, are:

4. Any other aspects of the defendant's character or record, and any other

circumstances of the offense.

(R X1V 1544) This Court has repeatedly upheld this standard instruction as covering
other mitigation, such as"mercy" or sympathy claimed here. See, e.q., Elledgev.
State, 706 So.2d 1340, 1346 (Fla. 1997) (upheld thetrial court'srejection of aspecial

instruction "address[ing] the nature and function of mitigating circumstances and

describ[ing] severa non-statutory mitigators' and upheld standard jury instruction
given here as sufficient; "jury was given the standard instruction which statesit
should consider 'any other aspect of the defendant's character or record, and any
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other circumstances of the offense™); Kilgorev. State, 688 So.2d 895, 901 (Fla.
1996) ("Kilgore arguesthat thetrial court erred in denying his proposed jury

Instruction on nonstatutory mitigating factors. We have repeatedly ruled that the
standard jury instructions are sufficient. Thetrial court waswell withinitsdiscretion
to deny aspecial instruction™); Jonesv. State, 612 So.2d 1370, 1375 (Fla. 1992)
(held "the standard jury instruction on nonstatutory mitigatorsis sufficient, and there

ISno need to give separate instructions on individual items of nonstatutory
mitigation™); Mendyk v. State, 545 So.2d 846, 849 (Fla. 1989) (rejected aspecial jury
instruction claim and thereby held that "thereis no requirement that ajury be

instructed on its pardon power"; "standard jury instructions on mitigation tell thejury
that they may consider any significant aspect of the defendant'slife and character
urged by the defense™); Jackson v. State, 530 So.2d 269, 273 (Fla. 1988) (upheld
rejection of special instruction on mitigation and upheld as adequate an instruction

that jury "could consider any other aspect of the defendant's character or record, or
any other circumstances of the offense"). Compare Harvey v. Dugger, 656 So.2d
1253, 1255, 1256 (Fla. 1995) (clamsthat " (8)(b) the penalty-phasejury instructions
and the prosecutor's closing argument precluded the jury from considering sympathy

in recommending a sentence” *** (8)(d) thetrial court erred in denying Harvey's
special requested penalty-phase instructions’; "claims 8(b), 8(d), *** are
procedurally barred asthese issues were raised on direct appeal"), with Harvey v.
State, 529 So.2d 1083, 1084-85 n. 2(Fla. 1988) (affirmed convictions and death
sentence; " The remaining six issueswhich we find to be without merit are*** (6)

refusing to give aspecia jury instruction™).
In Teffeteller v. Dugger, 734 So.2d 1009, 1028 (Fla. 1999), the defendant
contended

that appellate counsel wasineffective for failing to argue that the prosecutor
improperly led thejury to believe that wmpatrg/ towardsthe defendant was
an inappropriate consideration. However, appellate counsal was not
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ineffectivein thisregard for two reasons. *** Second, this claim has been
decided adversel b to Teffeteller's contentions. See Safflev. Parks, 494 U.S.
484, 110 S.Ct. 1257, 108 L.Ed.2d 415 (1990) (finding that defendant was not
entitled to federal habeasrelief based on claim that instruction during penalty
phasetelli nc}; thejury to avoid any influence of sympathy violated the Eighth
Amendment).

If it would not have been error for the prosecutor to tell thejury not to consider
sympathy, then it was not error to reject telling the jury that it may consider sympathy.
In contrast to Moore's claim based upon a specia jury instruction that wasnot

given, he (Pet 44-45) attemptsto rely upon Cal. v. Brown, 479 U.S. 538, 107 S.Ct.

837 (1987), which upheld ajury instruction that was given. Thus, Brown does not

requiretheinstruction that was upheld. Further, here, asin Brown, "[r]eading the
[standard] instruction asawhole," 479 U.S. at 543, the jury was allowed to consider
sympathy and mercy.

In conclusion, it was not unreasonable for appellate counsel to omit thisclaim,
and itsomission was non-prejudicial becauseit would not have prevailed.

CLAIM IX
WASAPPELLATE COUNSEL UNCONSTITUTIONALLY
INEFFECTIVE FOR FAILING TOARGUE THAT
MOORE'S PENALTY PHASE VIEWED ASA WHOLE
VIOLATED MOORE'SRIGHTSUNDER THE FEDERAL
CONSTITUTION? (Restated)

Thisclaim reiterates other claims, which for the reasons discussed supraare not
the basis of ineffective assistance of appellate counsel. Each claim failsto meet each
of the Strickland prongs. See, e.0., U.Sv. Rivera, 900 F.2d 1462, 1468-71 (10th
Cir.1990)("evaluate only the effect of matters determined to be error, not the
cumulative effect [of non-errors]™); Mullen v. Blackburn, 808 F.2d 1143, 1147 (5th
Cir. 1987)(20 times zero equals zero).

In addition, Claim I X contends (Pet 47-49) that a State argument to the jury
"constituted impermissible use of non-statutory aggravating factors" and prohibited

thejury from considering mitigation. Citing Moorev. State, 701 So.2d 545 (Fla.
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1997), Claim IX candidly concedes (Pet 47)* that "thisissue" was"briefed and
argued” but regjected in the direct appeal.
More specificaly, this Court held:

Ashisfinal issue, Moore argues that the State improperly asked thejury
to use mitigation as aggravation in its penal t%/-phase closingargument. We
find no merit to thisissue. Moore questions the following statement from the
State's closing argument: o

| would submit to you that the Defense put on alot of mitigation. They

brought in, as| told you, all of thewonderful peoplewho had known this

defendant hisentirelife, who had nurtured him, who loved him, who spent
holidays with him, who said that he wastreated just like their son, their
brother, their cousin. That he did well in school. That he played football.

That he had anormal life. And, ladies and gentlemen, it may sound like

mitigation, but to meit'sthe most--well, | would submit to you that it'sthe

most aggravating factor of al.

Defense counsel objected to the content of the statement at the close of
the arguments, but the judge overruled the objection.

Idelatitudeis germ_lt edin ar%w ngtoajury. Breedlovev. Sate, 413
So0.2d 1, 8 (Fla. 1982). Itiswithin the judge's discretion to control the
comments madeto ajury, and we will not interfere unless an abuse of
discretion is shown. Occhiconev. Sate, 570 So0.2d 902, 904 (Fla. 1990?; _
Breedlove, 413 So.2d at 8. The judge properly instructed the jury that closing
argument should not be considered as evidencein the case or asthe _
instruction on thelaw. He went on to instruct the jury that the onl agigravatl ng
factorsit was allowed to consider were those specifically defined by him; the
judge a so gave the correct instruction on mitigation, We do not find that
prosecutor's commentsto be of such anatureastotaint thejury's
recommendation of death; according| |¥ there was no abuse of discretion. See
Crump v. Sate, 622 So0.2d 963, 972% la. 1993); Bertolotti v. Sate, 476
S0.2d 130, 133 (Fla. 1985).

1 | ndeed, appellate counsel raised this point again in

his Petition for Rehearing.

The State al so notes that there was no objection to the
second paragraph of the prosecutor's argunent bl ock-quoted in
the Petition (Pet 47), rendering any clai mbased on that
portion procedurally barred fromthe direct appeal. See
Sochor, 580 So.2d at 602 ("Sochor's first claim... that the
trial court inproperly allowed the state to present and argue
nonst at utory aggravating circunstances" barred due to | ack of
objection). In any event, the analysis in this Court's direct-
appeal opinion would apply to it as well. A fortiori, the
second bl ock-quoted excerpt was a valid argunment addressing
the weight of tendered mtigation, as the prosecutor concl uded
t he paragraph by listing valid aggravators and stating "that
[l1isted] aggravation outweighs the mtigation" (R XIV 1528).
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701 So.2d at 551.

Thus, thelaw of the case barstheinstant claim, and further, for the reasonsthis
Court gave, theissue was correctly decided. And yet further, to the degree that the
instant Petition's argument varies from the argument raised on direct appeal, it
guibbles over the manner in which the claim was previously presented, whichisnot a
ground for ineffective assistance of appellate counsel.

CONCLUSION
Appellate counsel was not constitutionally ineffective. Based on the foregoing

discussions, the State respectfully requests this Honorable Court deny the Petition
for Writ of Habeas Corpus.

SIGNATURE OF ATTORNEY AND CERTIFICATE OF SERVICE
| certify that acopy of thisRESPONSE TO PETITION FORWRIT OF
HABEAS CORPUS has been furnished to John M. Jackson, Capital Collateral
Regiona Counsel, Northern Region, P.O. Drawer 5498, Tallahassee, FL 32314-
5498, by MAIL on May 17, 2001.

Respectfully submitted and served,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

By: STEPHEN R.WHITE
A>[/torney for State of Florida/Respondent

Assistant Attorney General
Office of the Attorney General
P-01, the Capitol
Tallahassee, Fl 32399-1050
850) 414-3300 Ext 4579
850) 487-0997 (Fax)

FloridaBar No. 159089

-32-



CERTIFICATE OF COMPLIANCE
| certify that this Response complieswith the font requirementsof Fla. R. App. P.
9.100(1).

Stephen R. White _
Attorney for State of Florida

-33-



