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ARGUMENT

A. Respondent's " Supplemental Statement of the Facts' is not
accur ate.

Respondent argues in his "Supplemental Statement of the Facts' that his
discovery request did not seek employee "personnel files' because it was limited to
the "records of only those employeeswho actually provided care' to Ms. Shelley and
to "seven (7) specific categories of documents.” (Brief at p. 4) Respondent's
argument ismeritless. Respondent requested "any and all documentation maintained
by [Sterling House] for each employee [of Sterling House] who provided any care or
service to Frances Shelley at the facility, including but not limited to" the seven
different categories.

! (App.Bat 7121)
! Respondent cannot seriously contend that he did not request the "personnel files'
of these employees, or that his request was "limited."

Respondent also argues that Sterling House has "mischaracterize[d] the

alegationsof [his] Complaint" becauseit doesnot refer to the ™ additional allegations”

L All Appendix references will be to the Appendix submitted with Sterling House's Initial Brief.



set forth in paragraphs 37 and 49 of the Complaint. (Brief at pp. 4-5; App. A)
However, as Sterling House accurately advised this Court, the only allegations
supported by any factual basiswere paragraphs 8 and 9 of the Complaint concerning
Ms. Shelley's fall at the facility. (Initial Brief a p. 1). The claims contained in
paragraphs 37 and 49 are nothing morethan boilerplate allegationsthat Ms. Shelley's
statutory rights were somehow violated, unsupported by any facts demonstrating
exactly how her rights were purportedly violated, or which employees purportedly
violated those rights.

Contrary to hisargument, Respondent is not entitled to confidential employee
personnel files as part of his "fishing expedition” to conjure up claims against the
facility, when the only factual basis supporting his Complaint was Ms. Shelley's
unfortunate fall. The courts of this state should not condone such tactics. Thetrial
court's order requiring Sterling House to produce the confidential employee

documentation, on the basis of boilerplate allegations, was contrary to Florida law.

2

2 SeeBeverly Enterprises-Florida, Inc. v. Deutsch, 765 So. 2d 778 (Fla. 5th DCA 2000), citing Rosado
v. Bridgeport Roman Catholic Diocesan Corp., 1994 W.L . 700344 (Conn. Super. Ct. 1994) ("No...
[ party] hastheright to conduct a'fishing expedition' into the personnel recordsof [another]. Any request




B. Theparties settlement doesnot precludethis Court from addressing the
issues presented in the Petition.

Respondent argues that this Court should decline to exercise jurisdiction
because the case has settled. (Brief at p. 8) The parties' settlement, however, does
not preclude this Court from exercising jurisdiction to resolve a clear conflict in the

law. See Enterprise Leasing Co. v. Almon, 559 So. 2d 214, 217 n.* (Fla. 1999).

Respondent alternatively contends that this Court should not exercise
jurisdiction on the grounds that the questions raised are of great public importance
and/or arelikely to recur, because Sterling House did not make this argument in the
trial court below or initsNoticeto Invoke Discretionary Jurisdiction. (Brief at p. 10)

See Enterprise Leasing Co. v. Jones, 26 Fla. L. Weekly $437 (Fla. July 5, 2000)

(mootness doctrine does not destroy court'sjurisdiction when the question is of great
publicimportanceorislikely torecur). Respondent'sargumentisillogical. Theissue
of this Court's continuing jurisdiction over the Petition did not even exist at thetime

Sterling Housefiled itsInitial Brief. Moreover, Sterling House has not raised anew

for informationthat doesnot directly relatetolegitimateissuesthat may ariseinthecourseof the ... [trid]
ought tobedenied. . .. Inresolving requestsfor disclosure, routineaccessto personnel filesisnotto be
had. Requestsfor information should be specific and should set forth theissueinthe caseto which the
personnel information sought will relate”).



substantive issue on appeal, but has merely addressed the basis for this Court's

continuing jurisdiction over the case.



C. Acclear conflict existsbetween theFirst District'sdecision in Douglas and
the Fifth District's decision in Deutsch.

Respondent's argument that the decisionsin North Florida Regional Hospital,

Inc. v. Douglas, 454 So. 2d 759 (Fla. 1st DCA 1984) and Deutsch do not present a

conflict on the issue of an employer's standing to assert the privacy rights of its
employeesis meritless. The conflict could not be more clear. In Douglas, the First
Didtrict stated clearly that an " employee/empl oyer relationship isnot thekind of special
relationship necessary for third party standing.” Douglas at 760.

¢ In Deutsch, the Fifth District stated clearly that "we do not agree with Douglasin
respect to its holding that an employer does not have standing to assert the privacy
rights of its employees," and therefore certified conflict between its decision and

Douglas. Deutsch at 784. The First District in the present case then acknowledged

the express conflict between Douglas and Deutsch.

Notwithstanding the clear conflict between the decisions, Respondent argues
that there is no conflict because the Court in Deutsch upheld an employer'sright to

assert the privacy rightsof anon-caregiver employee, and the casefactsaretherefore

3 Respondent'sargument that the First District inDouglas"did not hold that an employer cannot assert the
privacy rights of employees' (Brief at p. 14) is clearly wrong.



"distinguishable." (Brief at p. 12) This"factual distinction" has nothing to do with
the conflict over the legal issue of whether an employer has standing to assert the
privacy rights of its employees. Even if it did, Florida law does not support the
proposition that the privacy rightsof a"non-caregiver employee" are somehow more
compelling than those of any other employees.

Notably, Respondent entirely avoidstheargumentsset forthin Sterling House's
Initial Brief as to why Douglas is no longer good law and should be overruled.
Accordingly, Sterling House relies on the arguments set forth at pages 10 through 20
of itsInitial Brief, which support thisCourt'sresol ution of thecertified conflictinfavor
of auniform rule permitting employersto assert the privacy rightsof their employees.

Finaly, while discussing the conflict arising out of the Douglas and Deutsch

opinions, Respondent makesthe misplaced argument that Deutsch somehow supports
his position on the substantive issue presented in the appeal.
* (Brief at p. 13) Specifically, he contendsthat because the nursing homein Deutsch

produced the personnel files of several employees and caregivers, he is somehow

“ Respondent'sargument iscurious, where heinconsi stently assertsthat this Court should not addressthe
substantive issue concerning the confidentiality of the employee personnel files.



equally entitled to the employee personnel filesin the present case. Deutsch does not
support Respondent's position. Simply because the defendant in Deutsch may have
believed the personnel fileswere relevant to the claims of negligence asserted inthat
action, doesnot mean that the personnel filesare somehow relevantinthiscase. They
clearly are not.

D. Thetrial court departed from the essential requirements of Florida law

when it ordered Sterling House to produce the confidential employee
per sonnd files.

Notably absent from Respondent's brief is any true rebuttal to the key points
raised by Sterling House. First, Respondent does not dispute that Floridahas a clear
and strong public policy interest in protecting the privacy of itscitizens, and that this
interest hasbeen applied to shield employee personnel filesfromdiscovery. Nor does
Respondent dispute that the party seeking discovery -- not the party objecting to the
discovery request -- has the burden of establishing both the relevancy of and a
necessity for the employee personnel files, which outweighs the employees
countervailing interestinmaintaining the confidentiality of theinformation. (Initial Brief
at p. 23).

Rather than address these critical points, Respondent offers a series of "red



herring" arguments which do not support the trial court's order. For example,
Respondent assertsthat because he alleged Sterling House"fail ed to provide adequate
careto[Ms. Shelley] whileshewasaresident," employeedocumentation revealing the
"qualificationsandtraining of thefacility'sstaff" aretherefore"relevant” tohisclaims.
(Brief at p. 16) However, Respondent's burden of proof was not met by
unsubstantiated and conclusory boilerplateallegationsalleging agenera "failureof care
by thefacility." Respondent never alleged nor identified any individua employeeswho
were somehow negligent, or in what way. The only allegation in the Complaint
supported by any factual basisisthat an unidentified member of Sterling House's staff
failed to timely discover Ms. Shelley's fall. Respondent has yet to explain how he
would possibly have a compelling need for the personnel files of over 80 employees
who provided "any care or service" to Ms. Shelley during her entire sixteen month
residency at thefacility, onthe basi sof an allegation that an unidentified employeewas
negligentinfailingtotimely check onMs. Shelley during theevening of August 9, 1999
-- or how any such " need" could possibly outweigh the employees right to the privacy
of their files.

Respondent al so suggeststhat thisCourt'sdecisionin Amentev. Newman, 653




So. 2d 1030 (Fla. 1995), somehow supports his request. In Amente, this Court
determined that the plaintiff had established the relevancy of the physician'smedical
records to the clams in that action.® Amente does not support Respondent's
argument. In Amente, the physicianrelied on prior deliveriesin hisdefense, and the
requested documents concerning those deliveriesthereforehad adirect bearing onthe
claimsinthat case. Inthe present case, the alleged negligence consisted of a Sterling
House staff member's alleged failure to timely discover Ms. Shelley'sfal. Unlikein
Amente, the wide range of information requested from the 80 or so employee
personnedl filesis not relevant to the issue in the case.

Y et another "red herring” Respondent offers in an effort to support the trial
court'srulingisthat Sterling House never established that the employee personnel files
were "confidential." He argues that because he agreed to redact the socia security

numbers and telephone numbers of the employees, no privacy concerns were

> Amenteinvolved aclaim of negligence based on the physician'sdecision to usearegular delivery bed
rather than adrop-down bed during thedelivery of an obesepatient. Thephysician defended hisdecision
based on hispast experiencein delivering obesewomenwithout complication. Thecourt determined that
theplaintiff'srequest for therecordsof the physician'sother obese patientswerethereforerelevant tothe
clam that the physician was on notice that the delivery method he had selected was deficient.



implicated and no constitutional issueswere presented. (Brief at p. 17) Asnotedin
Sterling House's brief, the "social security numbers® and "telephone numbers® of the
employeesclearly werenot theonly private matterscontained inthefiles. (Initial brief
at pp. 27-31) Respondent's purported agreement to redact thisinformation therefore
would not remove the constitutional issues implicated by the request.

Respondent neverthel ess attempts to support his argument that the employee
personnel fileswerenot "confidential" by seeking to distinguishthedecisionsin CAC-

Ramsay Health Plans, Inc. v. Johnson, 641 So. 2d 434 (Fla. 3d DCA 1994) and Seta

Corporation of Boca, Inc. v. Office of Atty. Gen., Dept. of Legal Affairs, State of

Fla, 756 So. 2d 1093 (Fla. 4th DCA 2000), where the courts quashed discovery
orderscompelling the production of employeepersonnel files. Respondent arguesthat
the personnel filesin those cases pertained to employeesunrelated to theissuesin the
litigation, whilethefilesinthe present casearerel evant to the determination of whether
theemployeeswho cared for Ms. Shelley were"qualified" or had " current licenses or
certifications." (Brief at pp. 19-21)

Respondent inappropriately relies on regulations requiring nursing home

employeesto maintain" current licensesor certifications' to support hisargument. As

10



Respondent well knows, no such requirement applies to assisted living facility
employees. Accordingly, Respondent had no right to the employee personnel filesto
determinewhether theemployeeswere" certified," because they were not required to
be certified.

Respondent not only inappropriately relies on inapplicable nursing home
regulationsin amisplaced effort to support hisdiscovery request -- he never aleged
which employees purportedly committed what acts of negligence, and he therefore
never met hisburden of proof of establishing hisentitlement tothefiles. Respondent's
discrete claim that Sterling House "staff" should have discovered Ms. Shelley's fal
sooner, did not support hisrequest for thewhol esal e production of the personnel files
of every single employeewho ever provided any careto Ms. Shelley during her entire

sixteen month residency at the facility.

11



E. Respondent's request contravenes Florida public policy.

Respondent boldly and mistakenly assertsthat thereare no "compelling public
policy concerns' attaching to employee personnel files, and that public policy
concerns "actually favor production of such records.” (Brief at pp. 22-23)
Respondent's argument is completely without merit and hardly merits a response.
Contrary to his contention, Respondent knows that this State has a clear and strong

public policy interest in protecting the privacy of its citizens. See, e.q., Winfield v.

Div. of Pari-Mutuel Wagering, Dept. of Bus. Req., 477 So. 2d 544, 548 (Fla. 1985)

This public policy concern, in turn, has been applied to safeguard information in

employee personnel files. See, e.q., CAC-Ramsay-Ramsay.

6

Thefactsof thiscaseuniquely demonstratethe danger created whentrial courts
grant such overbroad and blanket requests for employee personnel files on the basis
of unsubstantiated boilerplate allegations. In this case, the only specific claim

Respondent has ever made is that the employee or employees assigned to check on

® Respondent al so overl ooksthis State'sobviouspublic policy interest in encouraging nursesand nursing
assistantsto enter thenursing homeand assisted living facility fildinastatethat hasavast elder population.
This goal will be hindered if the private lives of such individuals are routinely exposed, and their
qualifications and services attacked, on the basis of unsubstantiated and unsupportable allegations.

12



Ms. Shelley during theevening hoursof August 9, 1999failed totimely do so, withthe
result that her fall wasnot discovered sooner. Although Respondent makesadditional
conclusory allegations that Ms. Shelley suffered other resident rights violations, he
never pointsto any employeewho actually committed any such violation, or whenthe
purported violation occurred. Y et thetrial court onthisrecord ordered Sterling House
to produce the entire personnel files of some 80 odd employees who provided "any
careor service' toMs. Shelley during her sixteen month residency at thefacility, even
though Respondent never alleged with any factual support that these employeeswere
ever negligent. Absent clear directionfromthisCourt, thispracticewill certainly recur
and innocent employeeswill continueto suffer anintrusionintotheir privatelives, even
though their privacy rights are presumably protected under the Constitution of this
State. This Court should not alow such practices to continue.

In the face of such clear public policy concerns, Respondent nevertheless
disingenuoudly assertsthat if this Court accepts Sterling House's arguments, elderly
or infirm persons will somehow be precluded from obtaining information about a
facility's knowledge of the "incompetence or lack of qualifications of its employee

caregivers." (Brief at p. 26) Nonsense. Of course, aplaintiff who properly aleges

13



claimssupported by somefactual basispointing to employee"incompetence” or "lack
of qualification" -- rather than conclusory boilerplateallegationsof purported residents
rights violations -- might be entitled to the employee documentation. The plaintiff,
however, would first have to show that the documentation was relevant to the issues
inthelitigation, aswell asacompelling need for theinformation which would outweigh
the employees privacy rights. That Respondent failed to meet his burden in the
present case, has no bearing on therightsof other litigantswho may have meritorious
claims and who can meet their burden of proof.

In an effort to support his unsupportable "public policy" theory, Respondent
resorts to alengthy and misplaced discussion regarding the legislative history of the
Florida statutes pertaining to assisted living facilities. (Brief at pp. 23-26) The
statutory sectionsheduplicatesin hisbrief, however, have no bearing or relevancy on
theissuesin the present litigation. Nor do they remotely support hisrequest for the
employeefiles, and not surprisingly, Respondent doesnot even attempt to suggest that
they do.

Finaly, Respondent raisesyet another "red herring” when he citesto case law

discussing sanctionsimposed on adefendant for failing to produce documentsfor an

14



in camerainspection, aprivilegelogand affidavits. (Brief at pp. 26-27) Respondent's
suggestion that Sterling House acted improperly in this matter is meritless. As
Respondent knows, thetrial court did not even permit counsel for Sterling House to
fully address the confidential and privileged nature of the requested documentation,

much less offer to review the documentsin camera before ordering their production.

In any event, Respondent's argument is not only boldly contradicted by the
record -- it again ignores that it was Respondent, and not Sterling House, who bore
the burden of proof -- in this case, of establishing both the relevancy of the requested
employee documentation, and acompelling need for the documentswhich outweighed
theemployees privacy rights. Therecordisclear that Respondent failed to make any
such showing. Thetria court's order requiring the production was contrary to both
Florida public policy and the essential requirements of Florida law.

F. ThisCourt hasrecognized that employersmay faceliability for releasing
confidential employee infor mation.

As noted in Sterling House's Initia Brief, Justice Overton in his special

concurring opinion in Amente, supra, cautioned that an employer who releases

15



confidential information pursuant to a discovery order may face liability to the party
whose privacy rights are violated by the disclosure. Respondent attempts to
distinguish Amente on the basis that the decision concerned the "identities" of non-
party patients, whereas the documentation at issue in the present case purportedly
doesnot consist of "sensitive. .. persona information.” (Brief at p. 28) AsSterling
House has advised, the empl oyeefilesindeed contain sensitive personal information,
including performance reviews and other matters which are both highly private and
embarrassingif released. Inany event, Floridalaw recognizestheinherently sensitive

nature of employee personnel files. See, e.g., CAC-Ramsay-Ramsay

Respondent neverthelessfrivolously assertsthat the employee documentation
IS not protected because an employee is not "entitled to keep the fact of his
employment a secret.” (Brief a p. 29) Of course, Sterling House did not object to
thediscovery request becauseit will reveal the"fact" of theemployee's" employment,”
but because it exposes a broad range of private and sensitive employee information
to public view, and therefore violates Florida law.

CONCLUSION?

Asthe First District acknowledged below, a clear conflict exists between the

16



First District's decision in Douglas and the Fifth District's decision in Deutsch on the
issue of an employer's standing to assert the privacy rights of its employees. Inthe
interest of maintaining uniformity and harmony in the law, this conflict should be
resolved.

Further, because the discoverability of constitutionally protected employee
personnel files presents a question of great public importance to this State and will
likely recur, this Court should al so addressthe substantiveissue presented to the First
District below. Specifically, this Court should clarify that a plaintiff who does not
meet hisor her burden of proof of establishing the relevancy of personnel filesto the
Issues in the litigation by identifying specific acts of negligence by identifiable
employees -- as well as a compelling need for the employee documentation which
outweighs the employees' privacy rights -- will not be entitled to the production of

such files. Thetrial court departed from Florida law,

17



aswell asthe public policy of this State, when it required Sterling House to produce
the confidential employee documentation, and its order must be quashed.
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! Therequest encompassed thefilesof approximately 80 employeeswho provided"any careor service"
toMs. Shelley during her sixteen month residency, even though Respondent hasnever claimed how those
employees were individually negligent or not qualified.

2 Respondent's" Conclusion" should bestricken or ignored becauseit exceedsthe pagelimitation contained
in Rule 9.210(b)(6), Ha. R. App. P
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