I N THE SUPREME COURT OF FLORI DA

RI CHARD B. WEDDELL,

Petitioner,
V. CASE NO. SCO01-751
STATE OF FLORI DA,

Respondent .

PETI TIONER' S BRIEF ON THE MERI TS

| PRELI M NARY STATEMENT

Petitioner was the defendant in the circuit court for Bay
County, where he was convicted of one count of dealing in stolen
property. Petitioner was the Appellant in the First District
Court of Appeal. He will be referred to in this brief as
Petitioner or as M. Weddell.

The record consi sts of three vol unmes and seven consecutively
pagi nated suppl enental volunmes. Citations to the record wl
appear as “R,” followed by the appropriate volune and page
nunmber, e.g., (R 1,1). Citations to the supplenmental record
wi |l appear as “SR,” followed by the appropriate vol unme and page
nunmber, e.g., (SR IX 110).

The opinion of the District Court is attached as an appendi x

and will be referred to as “App”.



STATEMENT OF THE CASE

By information filed June 28, 1999, Petitioner Richard
Bryant Weddell was charged with the August 5, 1998, dealing in
stolen property, a Dewalt 7" grinder, the property of Eastern
Shi pbuil ders, Inc., in contravention of section 812.019(1),
Florida Statutes. (R 1,21). A jury trial was held July 1, 1999.
The jury returned a verdict of guilty as charged. (R 1,28). The
trial court sentenced appellant to a term of 25 years as an
habi tual felony offender. (R II,77,79).

On direct appeal to the First District Court of Appeal
Petitioner’s conviction and sentence were affirmed in an opi ni on
certifying and passing upon a question of great inportance. The
district court ruled that the Florida standard jury instruction
regarding the inference arising from possession of property
recently stolen constituted an inperm ssible coment on the
evidence simlar to the flight instruction disapproved in

Fenelon v. State, 592 So. 2d 292 (Fla. 1992). (App.)

Notice of intent to seek discretionary review was filed by
Petitioner on April 9, 2001. On April 11, 2001, this Court
i ssued an order postponi ng decision on jurisdiction and briefing
schedul e, ordering Petitioner to file his initial brief on the
merits on or before May 7, 2001

STATEMENT OF THE FACTS



By witten stipulation, and i n openi ng argunent, Petitioner
agreed that he was the person who sold a Dewalt 7" grinder,
serial nunber 25534, to the Tradi ng Post Pawn Shop for $75.00.
(R1,29; R1I1,16).

James Ward works as the warehouse foreman for Eastern
Shi pbui I ding Group. (R 111,18). Wen the conpany buys a tool it

is stanped with the letters “E.S.G” and also with an inventory

nunber. (R 111,18). The conpany al so stanps the tool with the
manuf acturer’s seri al number in order to preserve that
information for warranty purposes. (R 111,18). The manufacturer

affixes the serial nunber to the tool with a piece of “stuck on
tape” or plastic. (R111,20,21,26). Eastern stanps or engraves
the serial number on the tool because the manufacturer’s
original serial nunber usually gets “tore off” after the tool is
pl aced in service. (R I1I11,21). The grinder does not come with
a safety guard, but Eastern nodifies the tool by installing a
guard, and engraves the serial nunber wunder the guard.
(R111,21-22). The engraving of the manufacturer’s serial

nunber al so provi ded a means of nonitoring “enpl oyee integrity.”

(R111,22). That is, Ward could be sure that the enployee
turned in the sanme tool that he checked out. (R 111,22). State’'s
exhibit “G is a Dewalt 7" grinder. (R I111,25). This particular

grinder was placed in service at the warehouse on July 20, 1998.



(R 111,25). The grinder has “E.S. G ” stanped on the top and the
t ool number *155" stanped on each side. (R 1I11,21). At trial,
Ward observed that the original serial nunber installed by the
manuf acturer remained intact. (R 111,26,30). The conpany has a
systemfor keeping track of which enpl oyee has a particul ar tool
checked out for use. (R I11,23-24). The manufacturers’ serial
nunber for this particular grinder is 25534. (R 111,27). The
conpany paid $158.00 for the grinder when purchased brand new.
(RI111,27).

The grinder was checked out for use by enpl oyee Di ep Nguyen
sonetime after it was placed in service on July 20, 1998
(R 111,27). Ward was not sure, however, of the precise day that
Nguyen checked out the grinder. (R 111,27). Ward said that
Nguyen canme back two or three days after checking the grinder
out to report that it was mssing. (R 111,28). Ward could not
recall the exact day that Nguyen reported the grinder m ssing.
(R 111, 28).

On Septenber 21, 1998, Ward received a call from Nguyen
inquiring about the serial nunber of the mssing grinder.
(R111,28). Ward told him the nunber was 25534. (R 111,29).
Nguyen said the grinder was at a pawn shop. (R 111,29). A day
or so later, Ward went to the pawn shop and matched up the

serial nunmber. (R 111,29). Ward told his boss that the too



nunber and the letters “E.S.G " had been ground off, but both
serial nunbers (the original and the engraved) were still onit.
(R 111, 30).

After Ward got the grinder back, he stanped “E.S. G ” and t he
nunmber “155" on it again. (R I11,30). The marks where the
“E.S.G” and *“155" were ground off were still visible.
(R 111,31). The conpany paid the pawn shop $75.00 to get the
tool back. (R 111,31). The pawn shop is located 3 or 4 mles
fromthe warehouse. (R 111,32). Ward placed the grinder back in
service and pulled it out of service on the day before trial
(RI111,32).

James Ward has never gone by the name Jack Ward. (R I11,18).
Janmes Ward did not sell the grinder to Petitioner, nor did he
give Petitioner permssion to sell it to the pawn shop.
(RI111,32).

Vari ous subcontractors sonetinmes work at the conpany.
(R 111,33). Subcontractor G ennco I nsul ati on was worki ng at the
pl ant on August 3, 1998. (R 111,33). Ward thought G ennco was
working nights. (R 111,34). dennco was wor ki ng about 500 feet
from where Nguyen was working. (R 111,35).

On cross-exani nation, Ward said Eastern Shipbuil ding had
about 325 enpl oyees and three or four subcontractors working in

the facility. (R 111,36). Eastern also had its own night shift



wor ki ng, consisting of 25 or 30 enployees. (R I11,37). There
were about 30 to 40 people working at night. (R 111,37). The
grinder could have been checked out as early as July 20, 1998.
(R 111,38). Nguyen reported the grinder mssing after two or
three days. (R I11,38).

Ward stated that the engraved serial nunber placed under the
saf ety guard is not visible after the guard is installed, so the

enpl oyees would not know the serial nunber if the original

nunmber fell off. (R I111,39). James Ward acknow edged t hat there
is an enpl oyee at Eastern by the nanme of Mark Ward. (R I11,41).
Ward wears a uniformto work every day. (R 111,42).

Diep Nguyen is a welder for Eastern Shipbuilding.
(R 111,43). Diep checked out a Dewalt 7" grinder fromthe tool
room sonme tinme in July, after July 20th. (R 111,43). Nguyen
identified state’s exhibit “G as the grinder that he checked
out. (R 111,43). Nguyen could not renenmber the specific day
t hat he checked the grinder out. (R I1I11,44). On the particular

day that he checked out the grinder, Nguyen was working from

6:00 a.m to 6:30 p.m (R 111,45). Nguyen left the grinder near
the bow of a boat when he left work at 6:30 p.m (R I11,45).
A ennco enpl oyees were wor ki ng about 500 feet away. (R 111,44).
When he cane back the next norning it was gone. (R I11,45).
Nguyen reported the matter to Ward. (R 111, 45). Nguyen found



the grinder at a pawn shop on Septenber 21, 1998. (R II1, 46).
On cross-exani nati on, Nguyen stated that he di d not renenber
exactly when he checked out the grinder. (R IIIl,47). Nguyen
said he located the grinder in the pawn shop “several nonths”
after it was stolen. (R 111,47). Upon further inquiry, Nguyen
said he located the grinder in the pawn shop “at least” two
nmont hs after it was stolen. (R 111,47). Nguyen said he thought

t he peopl e working near himwere d ennco enpl oyees only because

Janmes Ward said that’s who they were. (R I11,48).

Bob Slaughter is the project nmanager for @ ennco
Construction. (R 111,49). Slaughter hired Petitioner to work
for him (R I111,49). Petitioner did not begin working at
East ern Shi pbuil ding until August 3, 1998. (R 111,50). Prior to

that date, Petitioner was assigned to work at Stone Contai ner.
(R 111,50). Petitioner worked the evening shift, from1:00 p. m
to 11:30 p.m (R 111,50-51). Sl aughter had six enployees
wor ki ng out at Eastern. (R 111,52). Eastern also had an eveni ng
work crew on duty. (R 111,52).
Bri e Hanson wor ks at t he Tradi ng Post Pawn Shop. (R I11,54).
On Wednesday August 5, 1998, at about 9:15 a.m, Petitioner
cane into the pawn shop and sold a Dewalt 7" grinder to Hanson.
(R I11,54-55). Hanson paid $75.00 for the grinder. (R 1I11,55).

Petitioner presented his driver’'s license as a nmeans of



identification. (R II1,55). Hanson said that Petitioner told
her that he had had the grinder for “awhile.” (R 111,56).
Hanson did not ask Petitioner what “awhile” nmeant, nor did
Petitioner explain what he neant by “awhile.” (R I11,58).
Hanson sai d she exam ned t he gri nder presented by Petitioner
and that there was nothing about the grinder that woul d make her
think that it was stolen. (R 111,57). Petitioner presented his
driver’s license and also left a fingerprint during the course
of the transaction. (R 111,57). Hanson said she sees about a
hundred people a day at the pawn shop. (R 1I11,57). Many of the
peopl e she sees informher that they have owned the property for
awhile. (R I111,57). Hanson did not make any speci al note on the

pawn ticket to indicate that Petitioner said he had it for

awhile. (R 111,57). Petitioner did not explain what “awhile”
meant. (R 111,58). Petitioner did not have any hesitation about
producing a driver’s |license or leaving a fingerprint.
(R 111,58). Hanson’s boss | ooked at the grinder and said that
$75.00 was a fair price for a used grinder. (R IIl1,58-59).
Hanson said the grinder was obviously used. (R 111,59).

After the state rested, defense counsel argued on notion for
judgnment of acquittal that the state had failed to prove that
Petitioner had knowl edge that the property was stolen or should

have know edge that it was stolen. (R II11,60). In addition



def ense counsel argued that:

[t]he state would not even be entitled to the jury

instruction on the inference that arises from proof of

possessi on of recently stolen property because this
grinder could have been checked out two weeks before

M . Weddell set foot on Eastern’s property and m ssing

at that time there is no possible way he could have

stolen it. And the only way he would have known it

was stolen is if sonebody told himit was stol en when

he purchased it.

(R 111,61). The trial court denied the notion for judgment of
acquittal. (R111,67).

Petitioner Richard Weddell testified in his own defense.
He began working for dennco in June of 1998. (R 11I11,69).
Petitioner was first assigned to work at Stone Container, and
wor ked there until August 3, 1998. (R II1,70). On August 3
1998, Weddell started working at Eastern Shipbuilding G oup
(R111,45). Weddell said the grinder |ooks |ike one he
purchased from an individual outside the gate of Eastern
Shi pbui I ding for $50.00. (R I11,45). Petitioner had never net
t he individual before. (RII1,71).

Weddel | thought it would be a good idea to get a receipt
fromthe individual. (R 111,72). Petitioner identified Defense
Exhibit #1 as a receipt that he obtained froman individual who
identified himself as “Jack Ward”. (R 111,72). The receipt

contai ned Petitioner’s signature as well as the handwiting of

Jack Ward. (R I1,72). The receipt was admtted into evidence.



(R 11,73). Petitioner said he purchased the grinder sonmetine
bet ween August 3 and August 5, 1998. (R 11,73). He sold the
grinder on August 5, 1998. (R I1,73). Prior to purchase, he
exam ned the grinder to see if there was anythi ng unusual about
it. (R11,73). When he sold the grinder, Petitioner produced
his Florida driver’s license as identification and al so affi xed
his thunmbprint to the pawn ticket. (R I11,74). Petitioner sold
the grinder for $75.00. (R I1,74). He did not do anything to
conceal his identity when he sold the grinder. (R 11,74).
Petitioner did not think the grinder was stol en when he sold it.
(R11,74). Petitioner admtted to being convicted of 14 prior
felonies, and two m sdemeanors involving dishonesty or false
statement. (R I1l,75).

On cross-exam nation, Petitioner stated that the man who
sold himthe grinder had a beard and wore a uniform (R 11,76).
The pants were brown with a tan or brown shirt. The man al so

wore a “bl ack support back support belt type things.” (R 11,76).

The man was between 5' 8" and 5' 10" tall, and wei ghed between 190
to 200 pounds. (R I1,76). That was the first time he ever saw
the man. (R 11,76). The man approached Petitioner and asked if

he wanted to buy a grinder. (R 11,77). Petitioner |ooked at the
grinder “closely,” and did not see any grinding marks on top,

but he made sure it had a serial number on it. (R II,77)

10



Petitioner said there “didn’t seem to be obviously anything
removed.” (R 11,77). Weddell asked for a receipt to be on the
safe side. (R 11,77). The receipt stated that the grinder had
a serial nunmber on it, the price of purchase, and the signature
of both parties. (R I1,78). Specifically, the receipt said:
“received from Richard Weddell $50.00, Dewalt grinder.”
(R 11,78). Weddell testified that he was not concerned due to
the nature of the transaction, but nore because of his past; he
needed to be safe. (R 11,78). Petitioner did not knowthe man’s
address, phone number, or date of birth. (R I1,78). Petitioner
did not see any of the Eastern enployees using grinders.
(R11,79). The grinder was in relatively good condition, but
Petitioner did not think it unusual to buy an al nost new gri nder
for $50.00. (R I11,79). The prosecutor asked Petitioner when he
“first produce[d]” the grinder. (R 111,79). Petitioner first
produced the receipt in Mirch of 1999. (R II11,79). The
pr osecut or noted that Petitioner produced the receipt
approxi mately seven nont hs after working at Eastern. (R 111,79).

Petitioner specifically denied stealing the grinder. (R I1,79).

Susan Graves testified and was recogni zed by the court as
an expert in handwiting conparison. (R 11,82). Graves

conducted a test where she took a sanple of Petitioner’s

11



handwiting and conpared it with the receipt introduced into
evidence. (R 11,83). The receipt contained three elenents, the
cursive “Richard Weddell”, the cursive “Jack Ward”, and sone
other printed witing. (R 11, 86). Graves concluded that the
signature of “Richard Weddell” was witten by Petitioner,
whereas the “other handwriting” on the receipt was witten by
soneone else. (R I1,84). Graves said she gets paid for her
services, but does not get any nore nmoney for rendering a
particul ar opinion. (R 11,88). Gaves said that about half the
time she gives a conclusion that is detrinmental to the people
that hire her. (R 11,89).

On cross-exam nation, Graves said that as to the printed
part: “received from Richard Weddell $50.00, Dewalt grinder,
serial nunber” the person who wote “Jack Ward” may or may not
have wote it. (R I11,89). Gaves did not render an opinion as
to whether Petitioner’s best friend could have witten part of
the receipt six months after the fact. (R I1,89).

The defense rested its case. Petitioner renewed his notion
for judgnent of acquittal, arguing that nothing refuted his
expl anati on that he purchased the grinder and then turned around
and sold it. (R 11,91-92). The trial court denied the notion.
(R 11,93).

Petitioner objected to the state’'s requested jury

12



instruction regarding recent possession of stolen property on
the ground that it would be a violation of due process, as well
as vague. (R 11,94,97). Petitioner also argued that the
instruction regardi ng the possession of recently stol en property
constituted an “inperm ssible invasion of the province of the
jury” because it indicates what inferences may be drawn from
possessi on of recently stolen property.” (R I1I1,96). Def ense
counsel argued that the instruction “[t]ells the jury what
i nference they can draw from the evidence.” |In overruling the
obj ection, the trial court noted that the contested i nstruction

had been upheld in State v. Young. (R 111,95-97).

In closing argunent, the prosecutor argued that the evidence
showed that Petitioner stole the grinder when he went to work at
Eastern. (R 111,104).

He took it one of the two nights when he first started

wor ki ng there and he turned around and sold it to The

Tradi ng Post. That's how he knew it was stolen.

(R 111,105).

In closing argunment, defense counsel addressed the matter
of when Petitioner first produced the receipt for the grinder.
(R 111,108). Defense counsel argued that Petitioner produced the
receipt after being charged with the offense. (R 111,108).

Counsel further argued that Petitioner did not have to testify,

nor did he have to produce the receipt. (R 111,109).

13



In rebuttal, the prosecutor enphasized that Petitioner

produced the receipt six nonths after the incident, and that

there was no proof as to who printed the receipt -- it could
have been a friend of Petitioner. (R 111,113). Again, the
prosecut or commented: “He did it six nmonths later.” (R 111,113).

The prosecutor argued that “we don’t know exactly what day it
was taken but | submt it was either August 3rd or August 4th.”
(R 111,114). Again the prosecutor argued that Petitioner stole
t he grinder.

| submit to you he put the grinder in his truck, took

it out, took it to the pawn shop, sold it the next

day. Sonetime during the night he ground off the

mar ki ngs.
(R 111,114). The prosecutor further argued that M. Diep
checked the grinder out sonetine between July 20th and August
4th, and it was gone the next norning. (R 111,114). The
prosecutor instructed the jurors to “ask yourself when this
recei pt appeared.” (R 111,115). In sunmary, the prosecutor
again opined that “the defendant took the grinder when he was
working that night.” (R 111,117).

The trial court instructed the jury, inter alia, that “proof
of possession of property recently stolen unless satisfactorily
explained gives rise to an inference that the person in

possessi on of the property knew or should have known that the

property had been stolen.” (R I111,118-119). The jury returned

14



a verdict of guilty as charged. (R I1,127).
SUMMARY OF THE ARGUMENT

| SSUE | -- The state failed to prove the essential el enent
that Petitioner “knew that the grinder was stolen when he
pawned it. The state argued that Petitioner either (1) “knew’
the grinder was stolen because he stole it; or (2) should have
known the grinder was stolen because of its appearance. The
state’s evidence, however, showed that the grinder was stolen
July 20 or 21st, approximtely 14 days before Petitioner began
wor ki ng at Eastern Shi pbui I ding. (R I'I'l, 25, 38, 45, 47, 50) .
Petitioner, therefore, could not have stolen the grinder. The
state also failed to prove that a reasonabl e person should have
known that the grinder was stolen on the basis of its
appearance. The state’'s failure of proof lies in the fact that
t he manufacturer’s serial nunmbers had not been renoved and the
price paid by petitioner was not unusually |ow given that the
state’s witness, the pawn shop enployee, testified that the
grinder was in “obviously used” condition. (R III,26,30,57,59).
Mor eover, the state conceded in its answer brief below, that the
scratch marks on the grinder were “either easy to mss or were
not such that they would alert an ordinary person to the fact
that the grinder was stolen.” (AB,38). Under these facts, the

state failed to prove that Petitioner “knew’ that the grinder

15



was stolen when he sold it.

Petitioner’s conviction on legally insufficient evidence
al so violates his federal constitutional right to due process of
law in that the state failed to prove every elenent of the

of fense beyond a reasonable doubt. Cosby v. Jones, 682 F.2d

1373, 1382 (11tM Cir. 1982) (possessi on of stol en goods a few days
after burglary not so recent as to exclude possibility of
i nnocent purchase even if court rejects defendant’s unrebutted
expl anati on of acquisition, noting no attenpt to conceal goods
or identity at pawn shop; evidence therefore legally

insufficient)(citing Jackson v. Virginia, 443 U.S. 307 (1979)).

ISSUE Il -- In his defense, petitioner testified that he
purchased the grinder fromsoneone outside of the Eastern plant,
that he had no reason to believe that the grinder was stolen
and that there was nothing about the grinder’s appearance to
indicate that it was stolen. Petitioner’s testinony was
reasonabl e and unrebutted and therefore nust be accepted as

true. Evans v. State, 643 So. 2d 1204, 1206 (Fla. 1st DCA 1994),

rev. denied, 652 So. 2d 818 (Fla. 1995)(citing Dudley v. State,
511 So. 2d 1052 (Fla. 3d DCA 1987)). Mor eover, even if
Petitioner’s explanation is rejected as not credible, the
state’s evidence was still Jlegally insufficient to sustain

petitioner’s conviction. Cosby v. Jones, 682 F.2d 1373, 1382

16



(11t" Cir. 1982)(citing Jackson v. Virginia, 443 U S. 307
(1979)).

| SSUE Il -- The Florida standard jury instruction regarding
the inference to be drawn from unexpl ained possession of
recently stolen property should be abandoned as it constitutes
an inperm ssible coment on the weight of the evidence in the

sane manner as the “flight” instruction abandoned in Fenelon v.

State, 594 So. 2d 292 (Fla. 1992).

| SSUE IV -- The Florida standard jury instruction regarding
the inference to be drawn from unexpl ained possession of
recently stolen property <constitutes a constitutionally
i nperm ssible mandatory rebuttable presunmption as to an
essential element of the offense, i.e., “know ng” possession of
stol en property, because it requires the jury to presunme that a
def endant knows or should know property was stolen if found in
possessi on of recently stolen property, and shifts the burden to

t he defendant to establish otherw se. See Sandstrom v. NMbnt ana,

442 U.S. 510, 517 (1979); Erancis v. Franklin, 471 U.S. 307, 314

n.2 (1985). This appears to be a question of first inpression.

The error is fundanmental. Gunn v. State, 78 Fla. 599, 83 So.
511 (1919).
ISSUE V -- The prosecutor argued the <case on two

i nperm ssi bl e grounds to which defense counsel failed to object.

17



First, t he prosecutor argued facts not in evidence.
Specifically, the prosecutor argued that Petitioner knew the
grinder was stolen because he stole it. This argunent was
i mper m ssi bl e because the uncontroverted evidence showed that

Petitioner could not have stolen the grinder as he did not begin

working at the plant until two weeks after the grinder was
st ol en.

Second, the prosecutor i nperm ssibly comented on
Petitioner’s right to remain silent. This occurred when the

prosecut or asked Petitioner to state when he first produced the
receipt in his defense, inplying that his failure to speak up
i mmedi ately upon his arrest supplied an indicia of guilt. This
i nproper conmment on Petitioner’s right to remain silent
continued in closing argunment where the prosecutor twi ce accused
Petitioner of fabricating the receipt. (R 111,113). These
comments, taken together, so deprived Petitioner of a fair trial
t hat they shoul d be regarded as fundanmental error cognizable for
the first tinme on appeal.

| SSUE VI -- By granting the state’s notion to substitute
photos for the grinder, the trial court prevented the appellate
courts from having a conplete record for review This was a
critical error in the present case because this review ng court

is on equal footing with the jury (since this is not a question

18



of credibility of a witness), and could exanine the grinder to
determine if its appearance raises a reasonable suspicion that
the grinder was stolen. Thus, this reviewing court should
consider the question of the sufficiency of the evidence de
novo.

Petitioner recognizes that his trial counsel did not object
to the exclusion of the grinder fromthe record on appeal. This
matter, however, is so critical to Petitioner’s fundanental
ri ght to adequate appell ate review and due process of |aw, that
it should not be dism ssed under the doctrine of waiver or

“invited error.” See generally, Giffin v. Illinois, 351 US.

12, 76 S.Ct. 585, 100 L.Ed. 891 (1956); Douglas v. California,

372 U.S. 353, 83 S.Ct. 814, 9 L.Ed.2d 811 (1963); Evitts v.
Lucey, 469 U.S. 387, 105 S.Ct. 830, 83 L.Ed.2d 821 (1985); Ake

v. Gkl ahoma, 470 U.S. 68, 105 S.Ct. 1087, 84 L.Ed.2d 53 (1985);

State v. Gurican, 576 So. 2d 709, 711, n.2 (Fla. 1991).

ARGUMENT
| SSUE |
VWHETHER THE TRI AL COURT ERRED, AS A MATTER OF LAW IN
DENYI NG PETI TI ONER' S MOTI ON FOR JUDGMENT OF ACQUI TTAL
MADE AT THE CLOSE OF THE STATE S CASE?
STANDARD OF REVI EW

Courts should not grant a notion for judgnment of acquittal

unl ess the evidence is such that no view which the jury may

19



lawfully take of it favorable to the opposite party can be
sust ai ned under the law. |In circunstantial evidences cases, “a
judgnment of acquittal is appropriate if the state fails to
excl ude every reasonable hypothesis except that of guilt.”

Wlilliams v. State, 711 So. 2d 41 (Fla. 1st DCA 1998) (quoting

Barwick v. State, 660 So. 2d 685, 694 (Fla. 1995)). Therefore,

at the outset, “the trial judge nmust first determ ne there is
conpetent evidence fromwhich the jury could infer guilt to the

exclusion of all other inferences.” Wllianms v. State, 711 So.

2d 41 (Fla. 1st DCA 1998)(quoting Barwick v. State, 660 So. 2d
685, 694 (Fla. 1995)). After the judge determ nes, as a matter
of |l aw, whether such conpetent evidence exists, the “question of
whet her the evidence is [in fact] inconsistent with any other
reasonable inference is a question of fact for the jury.”

Wlilliams v. State, 711 So. 2d 41 (Fla. 1st DCA 1998) (citing Long

v. State, 689 So. 2d 1055, 1058 (Fla. 1997)).
MERI TS
During the presentation of the state's case-in-chief,
several key facts were uncontroverted. First, Petitioner did
not begin working at Eastern Shipbuilding until August 3, 1998.
(R 11,50). Second, Diep Nguyen found the stolen grinder in a
pawn shop on Septenmber 21, 1998. (R 11,46). Diep Nguyen stated

that the grinder had been stolen “at least” two nonths prior to
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Septenmber 21, 1998. (R I1,47). The grinder was stolen,
therefore, no later than July 21, 1998. This is consistent with
the testinony of Janes Ward who said the grinder was placed in
service on July 20, 1998. (R 11,25).

Next, the pawn shop operator, Brie Hanson, testified that she
exam ned the grinder and determ ned that there was not hi ng about
t he grinder that would suggest that it was stolen. (R I1,25).
Hanson said the grinder was obviously used. (R I1,59). Hanson’s
boss exami ned the grinder and thought that $75.00 was a fair
price for a used grinder. (R 11,58-59). The shi pbuil di ng
conpany paid $158.00 for the grinder when purchased brand new.
(R11,27).

G ven these key facts, the state fail ed to produce conpet ent
evidence to rebut the reasonable hypothesis that Petitioner
purchased the grinder without the requisite know edge that it
was stolen, and then sold it to the pawn shop sonme tinme |ater
Under these facts, Petitioner could have purchased the grinder
approxi mately sixteen (16) days before he pawned it on August 5,
1998.1 Specifically, Hanson' s testinony that Petitioner told her

that he had owned the grinder for “awhile,” does not conflict

L Alternatively, soneone other than Petitioner could have
stolen the grinder on or about July 20-21, 1998, and sold it
to himaround August 3, 1998, as stated by Petitioner in his
defense. (R I11,73).
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with this reasonable hypothesis of innocence, since the term
“awhi l e” is ambi guous.

I n addition, the defacenment of the inscriptions does not
conflict with Petitioner’s hypothesis of innocence because even
the state’s wi tness, Hanson, said she exam ned the grinder and
could find nothing to suggest that the grinder was stolen. The
“scraping” type of damage could be interpreted, by an innocent
purchaser, to have occurred in the ordinary course of usage.
Moreover, the manufacturer’s serial number was not renoved.
This would | ead an i nnocent purchaser to reject any thought of
suspi ci on.

Further support for Petitioner’s reasonable hypothesis of
i nnocence is found in the following facts: (1) the grinder was
not pawned for an unusually low price; (2) Petitioner did not
hesitate to produce his identification and to submt his

fingerprint during the course of the transaction. See Valdez v.

State, 492 So. 2d 750 (Fla. 3d DCA 1986) (producti on of personal
identification when pawning stolen itens significant factor
supporting claim of lack of guilty know edge that itens were
stolen); (3) Eastern Shipbuilding had about 325 enpl oyees (and
numer ous subcontractors’ enpl oyees), any one of which could have
stolen the grinder; (4) Eastern Shipbuilding had a problemwth

“enpl oyee integrity”, as stated by M. Ward.
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Under the evidence presented, that state failed to produce
conpetent evidence to rebut Petitioner’s claimthat he had no
know edge that the grinder was stolen when he purchased it and
subsequently pawned it for a reasonable price. The trial court,
therefore, erred in denying Petitioner’s notion for judgnent for
acquittal made at the end of the state’ s case.

Petitioner’s conviction on legally insufficient evidence
al so violates his federal constitutional right to due process of

law in that the state failed to prove every elenent of the

of fense beyond a reasonable doubt. Cosby v. Jones, 682 F.2d

1373, 1382 (11" Cir. 1982)(citing Jackson v. Virginia, 443 U.S.

307 (1979)).

{/\EE?EIEIRI THE TRI AL COURT ERRED, AS A MATTER OF LAW IN

DENYI NG PETI TI ONER' S MOTI ON FOR JUDGVMVENT OF ACQUI TTAL

MADE AT THE CLOSE OF ALL THE EVI DENCE?

In his defense, Petitioner testified that he purchased the
grinder from someone outside of the Eastern plant, that he had
no reason to believe that the grinder was stolen, and that there
was not hi ng about the grinder’s appearance to indicate that it
was stol en. Specifically, Petitioner noted that the
manufacturer’s serial nunber was visible and undisturbed.

Petitioner produced a receipt provided to him by the seller,

indicating the seller’s nane, the purchase price, and the seri al
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nunber of the grinder. (SR 1V, 84).

Petitioner’s defense was reasonable, unrebutted and
uni npeached, and therefore must be accepted as true. Both a
trial court and jury are bound to accept a defendant’s account
of events where it is “reasonable, unrebutted and inpeached.”

Evans v. State, 643 So. 2d 1204, 1206 (Fla. 1st DCA 1994), rev.

deni ed, 652 So. 2d 818 (Fla. 1995)(citing Dudley v. State, 511

So. 2d 1052 (Fla. 3d DCA 1987)).

It is well settled in Florida that a defendant’s
ot herwi se reasonable, unrebutted, and uninpeached
testimony in a crimnal case nust be accepted by a
trier of fact and -- if such testinony is entirely
exonerating, the trial court is obligated to enter a
judgnment of acquittal for the defendant on the crine
char ged. On the other hand, where the defendant’s
exonerating testinony (a) is not reasonable on its
face, or (b) is contradicted by other evidence in the
case, or (c) is otherw se i npeached, the trier of fact
is privileged to reject such testinony and convict the
def endant of the crinme charged, providing, of course,
there is otherwi se sufficient evidence of quilt.

Dudley v. State, 511 So. 2d 1052, 1057-1058 (Fla. 3d DCA 1977)

(e.s.). The only challenge to Petitioner’s credibility was the
prosecutor’s observance of his prior crimnal history and
specul ative argunent that he fabricated the recei pt sonme six or
seven nmonths after pawning the grinder. \VWiile prior crimna
hi story may generally be relied upon to chall enge a defendant’s

credibility, there is a mjor flaw in the proof offered and

argument advanced by the state. If Petitioner fabricated the
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recei pt six or seven nonths after selling the grinder, it is
hi ghly unlikely that he would have been able to remenber the
manuf acturer’s serial nunmber so as to include it on the receipt.
The fact that the receipt contains the serial nunmber of the
grinder is strong corroboration of Petitioner’s defense. The
mere aspersion of Petitioner’s character is therefore
insufficient to rebut the defense which nust be regarded as
reasonabl e, unrebutted and uni npeached.

Since the state failed to prove that the grinder was stol en
on or after August 3, when Petitioner had access to Eastern
Shi pbui I ding, the only circunstantial evidence that Petitioner
may have “known” that the grinder was stolen was his subsequent
possession of it. The nost conprehensi ve and cogent anal ysi s of
the probative value of naked possession of stolen property

appears in Jackson v. State, 736 So. 2d 77 (Fla. 4th DCA 1999).

Jackson explains the application of two |ines of decisional

authority apparently irreconcilable “at first blush.” Jackson,

736 So. 2d at 81. The first line of cases, MDonald v. State,

56 Fla. 74, 47 So. 485, 486 (1908), and its progeny, suggests
that the nere possession of recently stolen property, standing
alone, is sufficient to create a jury question as to the guilty
know edge of the defendant in a prosecution for |arceny. A

different rule evolved, however , in circunstanti al cases
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invol ving the offense of receiving stol en goods. In State v.
Graham 238 So.2d 618, 621 (Fla. 1970), the supreme court
est abl i shed that mere possessi on of recently stol en property was
legally insufficient to support a conviction for receiving
stol en property wi thout additional corroborating evidence such
as unusual manner of acquisition, attenpts at conceal nent,
contradictory statenents, the fact that the goods were being
sold at less than their value, possession of other stolen

property, or other incrimnating evidence and circunstances.

Jackson, 736 So. 2d at 82, quoting State v. Graham 238 So. 2d

at 621. In 1977, the legislature broadened the definition of
“theft” to include, inter alia, receiving stolen property.
Jackson, 736 So. 2d at 82. The cont enporaneous enactnent of

section 812.022(2), Florida Statutes, thus engendered the
guestion whether the legislature intended to codify the rule of
McDonald or the rule of G aham under the new theft statute.
Jackson, applying principles of statutory construction,
correctly concluded that the |legislature intended section
821.022(2), to codify the rule articulated in G aham since the
new theft statute enconpassed conduct previously known as
“receiving stolen property.” Jackson, 736 So. 2d at 83.

I n Jackson, the conviction for grand theft auto was based

solely on Jackson’s possession of the autonobile. Jackson’s

26



expl anation that he innocently purchased the autonobile was
“arguably reasonabl e” and there was no evidence adduced by the
state to counter the hypothesis that the VIN nunmbers coul d have
been altered within 20 hours of the theft. Jackson was in
possession of the stolen auto four days after the theft, a
peri od deened not to be a “very short time” after the theft, so
as to suggest inadequate opportunity for transfer of possession.
Jackson, 736 So. 2d at 83. Notably, the alterations to the VIN
nunbers included partial riveting to the dashboard, renoval of
the VIN nunbers fromthe driver’s side front door and the inside
of the trunk 1id. These alterations in the VIN nunmbers were
deenmed insufficient to place a reasonabl e person on notice of
t he probabl e stolen nature of the vehicle. Jackson, 736 So. 2d

at 83, citing Periu v. State, 490 So. 2d 1327, 1329 (Fla. 3d DCA

1986) . The evidence against Jackson was therefore deened
insufficient, as a matter of |law, to support his conviction for
auto theft.

The present case is conparable to Jackson. There is no
proof, or even a reasonabl e i nference, that Petitioner stole the
grinder. The Eastern enpl oyee who used the grinder said it was
stolen “at least” two nonths prior to its recovery on Septenber
21. The Eastern foreman stated that the grinder was “placed in

service” on July 20. Although there was no precise evidence as

27



to the exact date of the theft, the only tinme frame suggested by
t he evidence was July 20 or 21. It remains, therefore, that the
evidence of Petitioner’s guilty know edge would have to be
sonet hi ng about the appearance of the grinder which would place
hi m on notice of the probable stolen nature of the grinder. In
this vein, the state offered the defacenment of the engraving
“E.S. G " and inventory number “155.” There is no indication,
however, that this defacenent was so conspi cuous or unusual so
as to place a reasonabl e purchaser on notice that the grinder
was probably stolen. Even the pawn shop operator, a witness for
the state, testified that she exam ned the grinder and did not
find anything unusual to suggest that it was stolen. Moreover,
t he manufacturer’s serial nunmber was intact, a strong i ndication
that the grinder was not stolen.

Under Petitioner’s theory of defense, the Eastern engravings
coul d have been renoved by the person who sold the grinder to

him The case of RD.S. v. State, 446 So. 2d 1181 (Fla. 3d DCA

1984), is instructive. R D.S. was adjudi cated delinquent on the
charge of grand theft after being found in possession of a
stolen moped from which the identification nunmber had been
renoved. R. D.S. clained that he purchased the noped froma boy
named Rodney M ddl eton for $35. The state argued that the naked

possession of the stolen property was supported by the
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addi ti onal evidence of the renoval of the identification nunber.
The court held, however, that the evidence supported an equal
inference that the identification nunmber had been renoved from
t he noped by the person who sold it to R D.S. The adjudication,
t herefore, was reversed.

Petitioner’s position in the present case is even stronger
than that of the juvenile R D.S. In the present case, the state
presented no evidence to refute the claim that Petitioner
purchased the grinder fromsoneone else. Petitioner’s claimof
i nnocent purchase is supported by the fact that the
manuf acturer’s serial nunmber remained intact. The engravi ngs
“E.S.G 7 and “155" could have been renoved by the thief. The
“scratch marks”, therefore, had no neaning to Petitioner who had
no i dea what was there before. The scratch marks suggested, if
anyt hing, only innocent and inconsequential damage. Clearly,
the grinder had been used. First, it was altered by Eastern,
which nmodified it by installing a safety guard. Sone damage
could have occurred during that installation, and the grinder
recei ved one day of heavy industrial use by an Eastern enpl oyee.
Second, the thief could have gotten consi derabl e use out of the
grinder prior to selling it to Petitioner. Since the evidence
suggested that the grinder was stolen on July 20 or 21, the

thief could have personally used the grinder for alnmopst two

29



weeks before selling it to Petitioner on August 3. Third, since
Petitioner sold the grinder so quickly after purchase, it was
probably in substantially the same condition when he sold it as
when he purchased it. The grinder’s appearance at that tinme was
descri bed as “obviously used.” (R 111,59). 1In short, there was
nothing in the circunstances beyond Petitioner’s naked
possession of the grinder to suggest that he “knew it was
stolen. Accordingly, the evidence was legally insufficient to

convict him of dealing in stolen property. Jackson v. State;

R DS v. State; see also, Lanpley v. State, 214 So. 2d 515

(Fla. 3d DCA 1968) (where date of theft not specifically proven,
inference of guilt based upon possession of recently stolen
property not applicable; evidence legally insufficient).
Petitioner’s conviction on legally insufficient evidence
al so violates his federal constitutional right to due process of
law in that the state failed to prove every elenment of the

of fense beyond a reasonabl e doubt. Cosby v. Jones, 682 F.2d

1373, 1382 (11t" Cir. 1982)(Jackson v. Virginia, 443 U.S. 307

(1979)).
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| SSUE 111

VWHETHER THE TRI AL COURT ERRED, AS A MATTER OF LAW IN
| NSTRUCTI NG THE JURY ON THE | NFERENCE ARI SI NG FROM
UNEXPLAI NED POSSESSI ON OF RECENTLY STOLEN PROPERTY
BECAUSE THE | NSTRUCTI ON CONSTI TUTES AN | MPERM SSI BLE
COMMENT ON THE EVI DENCE?

STANDARD OF REVI EW

The question whether a Florida standard jury instruction
i nvades the province of the jury or constitutes an i npermn ssible
comment on the evidence is purely a question of |aw and, |iKke
all other questions of law, is reviewed de novo.

MERI TS

The trial court instructed the jury, over objection, that
unexpl ai ned possession of recently stolen property givesriseto
an inference that the person in possession knew the property to
be stolen. This instruction invades the province of the jury
and constitutes an i nperm ssible conment on the evidence and t he
inferences to be drawn fromthe evidence. Just as the “flight”

instruction was elimnated in Fenelon v. State, 594 So. 2d 292

(Fla. 1992), the instruction regarding the i nference to be drawn
from possession of recently stolen property should be
el i m nat ed.

Briefly stated, the former “flight” instruction stated that
when a suspected person attenpts to escape or flee, such is a

circunmstance fromwhich guilt may be inferred. In Fenelon, the
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suprenme court noted that the long standing “flight” instruction
provi des an exception to the rule that “the judge should not
i nvade the province of the jury by comrenting on the evidence or
i ndi cati ng what inferences my be drawn fromit.” Eenelon, 594
So. 2d at 293.
Especially in a crimnal prosecution, the trial court
shoul d take great care not to intimate to the jury the
court’s opinion as to the weight, character, or

credibility of any evidence.

Fenel on, 594 So. 2d at 293, citing Whitfield v. State, 452 So.

2d 548, 549 (Fla. 1984). In reconsidering the flight
instruction, this Court held that the trial judge should not be
permtted to comment on evidence of flight, just as it is not
permtted to coment on any other evidence adduced at trial.
Fenel on, 594 So. 2d at 293.

In addition, this Court noted the inherent difficulty in
determ ning when flight actually indicates consciousness of
guil t. The Court also noted the w despread confusion in the
proper application of the instruction as reflected by the many
and varied circunmstances under which it has been given, i.e.
“lack of a neaningful standard for assessing what type of
evidence nerits the instruction.” Eenelon, 594 So. 2d at 294-
295.

The present case i s anal ogous to Fenelon. If the possession

of recently stolen property raises any harnful inferences, it is
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for the jury to decide what they are. The trial court should
not be permtted to comment on the weight or the character of
t he evi dence adduced at trial. WMoreover, the jury does not need
such “assistance” fromthe court. Jurors nust be presuned to
have sone degree of commpbn sense.

In the present case, the contested instruction is even nore
harnmful than the flight instruction disapproved in Fenelon. The
flight instruction, at |east, was couched in perm ssive terns,
i.e., flight is a circunstance from which gqguilt “nmay” be
inferred. The present instruction, in contrast, is an even nore
powerful comment on the nature and character of the evidence
since it is mandatory in nature. That is, the trial court
instructed the jury that once possession of recently stolen
property was proven, such fact “gives rise” to an inference that
t he accused knew the property was stolen. The |anguage “gives
rise” is mandatory, and is a powerful adnonition fromthe court
that the jury nust find that the defendant knew t he property was
stolen. Thus, the contested instruction deprived the jury of
its traditional discretion in fact finding. No conmment on the
evi dence coul d be nore inproper.

A judge may not sum up the evidence or comment to the

jury upon the weight of the evidence, the credibility

of the witnesses, or the guilt of the accused.

Section 90. 106, Fla. Stat. (2000).
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The proscription against judicial coment on the evidence
is designed to ensure a defendant’s due process right to a fair

and inmpartial tribunal. See e.g., Hamlton v. State, 109 So. 2d

422, 444 (Fla. 3d DCA 1959).

During a jury trial, the judge occupies a dom nant

posi tion. Any remarks and comments that the judge
makes are listened to closely by the jury and are
gi ven great weight. Because of the credibility that

the comments are given and because they would likely
over shadow the testinony of the w tnesses thensel ves
and of counsel, section 90.106 recogni zes that a judge
is prohibited from comenting on the weight of the
evidence, or the credibility of the w tnesses, and
from summ ng up the evidence to the jury. I f such
comment and summ ng up were permtted, inpartiality of
the trial would be destroyed.

Ehrhardt, Florida Evidence, section 106.1, (2001 ed.)(citing

Ham lton v. State, 109 So. 2d 422, 424 (Fla. 3d DCA

1959) (footnotes omtted).
| n accordance with the wel | established proscription agai nst
judicial coment on the weight of the evidence this Court, in

Witfield v. State, 452 So. 2d 548, 549 (Fla. 1984), held it

error for the trial court to instruct the jury that the
def endant’ s refusal to submt to fingerprinting was a
circunstance fromwhhich it could infer consciousness of guilt.
Simlarly, this Court disapproved a fornerly acceptable jury

instruction regarding the inference arising from inconsistent

excul patory statenments. In Johnson v. State, 465 So. 2d 499

(Fla.), cert. denied, 474 U S. 865 (1985), this Court approved
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of the following jury instruction:
| nconsi stent excul patory statenents can be used to
affirmatively show consci ousness of guilt and unl awf ul
i ntent.
Id. at 504. Subsequently, however, the Court on its own notion
reversed its position and determ ned that such instruction

constituted an i nperm ssi bl e coment on the evi dence, and should

no | onger be given. See In re Instructions in Crinm nal Cases,

652 So. 2d 814 (Fla. 1995).

An anal ogous and persuasive case is Barfield v. State, 613

So. 2d 507 (Fla. 1st DCA 1993). In Barfield v. State, the First

District Court of Appeal reversed a conviction for petit theft
on the ground that the standard jury instruction regarding the
inference arising fromthe sale of recently stolen property at
a price substantially below fair market value constituted an
i nperm ssible comment on the evidence |ike the flight
instruction in Fenel on.?

| n anot her anal ogous context, it was held that the tria

court’s special jury instruction -- that lack of affirmative

2 The specific jury instruction at issue stated:

Proof of the purchase or sale of stolen
property at a price substantially bel ow the
fair market value unless satisfactorily
expl ained gives rise to an inference that a
person buying or selling the property knew
or should have known that the property had
been st ol en.
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medical treatnent was not an intervening cause relieving
def endant of crimmnal liability -- was an inproper conment on
the evidence in a prosecution for wunlawful blood alcohol
mansl aughter where pneunonia was a causative factor in the

victim s deat h. Fecske v. State, 757 So. 2d 548 (Fla. 4'" DCA

2000). This was true even though the special instruction given
was an accurate statement of the |aw because the instruction
ampbunt ed essentially to a directed verdict as to the el enent of
causation. |d. at 549.

While the recent authorities cited above are sufficiently
anal ogous and persuasi ve, the controlling decisional authorities

are of a nore esteened vintage. In Gunn v. State, 78 Fla. 599,

83 So. 511 (1919), and Long v. State, 44 Fla. 134, 32 So. 870

(1902), this Court set forth two rules of |aw applicable to the
present case.

Where the taking is open, in the presence of others,
not amounting to robbery, and there is no conceal nent,
or, in short, where the testinony as to the taking,
standi ng al one, raises a presunption of an innocent
taking, and there is nothing in it fromwhhich a jury
may legitimately infer a felonious purpose, then a
verdi ct agai nst the accused cannot be sustained, and
it wuld be the duty of the court to set it aside.

Long v. State, 44 Fla. 134, 140, 32 So. 870, 872 (1902).

Where there is a conflict in the evidence as to the
intent with which the property was taken, or it is of
such a character as to legitimtely authorize an
inference of a felonious purpose, then the matter
shoul d be submtted to the jury without any intimation
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fromthe trial court as to the force of presunptions
of fact arising fromany portion of the testinony.

Gunn v. State, 78 Fla. 599, 83 So. 511 (1919).

Petiti oner contends that the first rule of lawset forth in

Long v. State applies because there was no affirmative evi dence

presented to refute his claim that he purchased the grinder
legitimately. Petitioner’s position is, of course, also
pertinent to his claimthat the trial court erred in denying his
nmotion for judgnment of acquittal. At the very |east, assum ng
there existed a conflict in the evidence on the question of
fel onious intent then, under the latter rule set forth above,
the trial court inperm ssibly commented on the weight of the
evi dence by instructing the jury on the inference arising from

possessi on of recently stolen property. Gunn v. State; Long V.

St at e. These authorities are still vital, and were recently
cited in an article published in the Florida Bar Journal.
This presunption is a rule of law only; neither party
is entitled to a jury instruction regarding any
presunptions arising from the openness - or |ack
t hereof - of the taking.

Richard J. Sanders, Clains of Right in Theft and Robbery

Prosecutions, Nov. Fla. B.J. 60, n.7 (1999)(citing Long V.

State, 32 So. 870 (1902)).

No case fromthis Court has overruled or receded fromthe

rule expressed in Long v. State and Gunn v. State, that
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instructing the jury on the inference arising frompossessi on of
recently stolen property constitutes an i nperm ssi bl e coment on
the wei ght of the evidence. The instruction was revisited in

Edwards v. State, 381 So. 2d 696 (Fla. 1980), and State V.

Young, 217 So. 2d 567 (Fla. 1968). These cases, however, raised

and resol ved different issues. Bot h Edwards and State v. Young

held that the inference arising from unexpl ai ned possessi on of
recently stolen property does not constitute an unconstitutional
comment on the defendant’s right to remain silent. Edwards al so
found that the inference did not violate due process because the
perm ssive inference was “rationally related” to the underlying
factual finding of possession of property recently stolen. “It
is axiomatic that no decision is authority on any question not

rai sed and considered.” Goldman v. State Farm General Ins. Co.,

660 So. 2d 300, 304 (Fla. 4th DCA 1995)(quoting State ex rel

Hel seth v. Du Bose, 99 Fla. 812, 128 So. 4, 6 (Fla 1930); State

ex rel. Christian v. Austin, 302 So. 2d 811, 818 (Fla. 1st DCA

1974), quashed in part, cause remanded, 310 So. 2d 289 (Fla.

1975); Mattis, Stare Decisis Anong and Wthin Florida's District

Court of Appeal, 18 U Mam L. Rev. 148 (1990)). Edwards and

State v. Young, therefore, have no application in the present

case and do not recede from Long v. State and Gunn v. State.

O her Jurisdictions
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Ot her jurisdictions have considered the sane issue raised
by appel |l ant and concl uded that a jury instruction regarding the
inference to be drawn from possession of recently stolen
property constitutes an inperm ssible coment on the wei ght of

the evidence. 1In Lott v. State, 268 S.W 891 (Ark. 1954), the

Supreme Court of Arkansas considered the follow ng instruction:

[In a prosecution for receiving stolen goods], proof
of receiving the stolen goods or being in possession
t hereof knowing them to be stolen is an essentia
el ement of the offense. It is not sufficient,
Gentl enen, to nerely show that the goods were stol en,
and that the defendants were in possession thereof,

but the possession of recently stolen property, if
unexplained to the satisfaction of the jury, 1is
sufficient to sustain a conviction of receiving stol en
property.

Id. at 891-892 (enphasis in original). Relying on an

established |ine of state decisional authority, the court held
that it was an invasion of the province of the jury to instruct
them as a matter of law, that the unexpl ained possession of
recently stolen property raised a “presunption” of guilt. Id. at

892, citing Thomas v. State, 107 S.W 390 (Ark. 1908); see al so,

Pitts v. State, 509 S.W2d 809 (Ark. 1974)(jury instruction

based upon perm ssive statutory inference — that possession of
nore than 300 mlligrams of norphine “permtted” inference of
possession with intent to deliver — constituted inpermssible

comment on wei ght of the evidence); French v. State, 506 S. W 2d

39



820 (Ark. 1974)(jury instruction based upon statute providing
t hat possession of nore than one ounce of marijuana shall create
a rebuttable presumption of possession with intent to deliver

constituted inperm ssible coment on evidence); Et hri dge V.

State, 654 S.W2d 595 (Ark. Ct. App. 1983)(jury instruction
based upon statutory presunptions of intoxication arising from
bl ood al cohol |evels constituted inmproper conment on evi dence).

In Texas, it is error to instruct the jury that possession

of recently stolen property may give rise to a presunption of

guilt. In Roberts v. State, 672 S.W2d 570 (Tex. Ct. App.
1984), the court held the following jury instruction constituted
an i nperm ssible comment on the weight of the evidence:

A presunption of the defendant’s gquilt of burglary
sufficient to sustain a conviction nmay arise from a
def endant’ s possessi on of property stolen or taken in
a recent burglary. However, in the prosecution for
burglary, to warrant such an inference or presunption
of guilt from the circunstance of possession al one,
such possessi on nmust be personal, nust be recent, nust
be wunexplained, and nust involve a distinct and
consci ous assertion of right to the property by a
def endant .

Ild. at 577-578; see also, Mdreno v. State, 755 S.W2d 866, 869

n.3, (Tex. Crim App. 1988)(en banc) (noting abandonnment of jury
instructions regarding presunption of theft intent from
nighttinme entry and guilt of theft from recent unexpl ained
possession of stolen property as inpermssible coments on

wei ght of evidence); Browning v. State, 720 S.W 2d 504 (Tex.
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Crim App. 1986) (en banc) (jury instruction regarding
presunption of intent to commt theft arising from non-
consensual nighttime entry constituted inperm ssible conment on

wei ght of evidence); Hardesty v. State, 656 S.W2d 73 (Tex

Crim App. 1983)(presunption of guilt of theft arising from
unexpl ai ned possession of recently stolen property constituted

i nperm ssi ble coment on wei ght of evidence); Mercado v. State,

718 S.W2d 291 (Tex. Crim App. 1986)(instructing jury that
intent to kill may be inferred from use of deadly weapon
constituted i nperm ssible corment on wei ght of evidence).?3

I n yet another anal ogous context, the courts of numerous
jurisdictions have held that the trial court should not instruct
the jury that it could infer from the defendant’s failure to
call a witness - the so-called “m ssing witness” instruction —
that the witness’ testinmony would have been harnmful to the

defendant. See State v. Tahair, No. 2000-076, 2001 W. 204014

(Vt. Mar. 2, 2001)(collected cases). A nunber of reasons are
ascribed to the renunciation of the mssing wtness rule
i ncl udi ng, nost  notably, that such a jury instruction

constitutes an inperm ssible coment on the weight of the

3 See also State v. Stone, 268 S.E 2d 50, 55 (WVa. Ct.
App. 1980) (di sapproving instruction regarding inference to be
drawn from possession of recently stolen property), overrul ed
on other grounds, State v. Julius, 408 S.E.2d 1, 7 (WVa. Ct.
App. 1991).
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evidence. |1d. at 10 (citations omtted).

Petiti oner acknow edges that his argunment -- that the jury
instruction regarding possession of property recently stolen
constitutes an inperm ssible coment on the evidence -- was

rejected in Lynn v. State, 395 So. 2d 621 (Fla. 1st DCA 1981),

and al so apparently rejected in Washburn v. State, 683 So. 2d

533 (Fla. 4th DCA 1996). Lynn v. State, however, predates this

Court’s ruling in Eenelon, which provides conpelling authority
for abandonnent of the jury instruction regarding the inference
to be drawn from unexplai ned possession of recently stolen

property. See Washburn v. State, 683 So. 2d 533 (Fla. 4th DCA

1996) (Pariente, J., dissenting); Lynn v. State, 395 So. 2d 621,

624 (Fla. 1st DCA 1981) (Ervin, J., dissenting); cf., Anderson

v. State, 703 So. 2d 1105 (Fla. 5th DCA 1997)(instruction not an
i nproper comrent on evidence where defendant failed to advance
a credible explanation for possession of stolen “Airstream
travel trailer”).?

For the reasons expressed, Petitioner urges the Court to
find that the trial court erred, as a matter of law, in
instructing the jury that possession of recently stolen property

“gives rise” to an inference that the person in possessi on knew

4 The sanme issue was raised in Currington v. State, 711
So. 2d 218 (Fla. 5'" DCA 1998), but deemed not preserved for
appellate review and not a matter of fundanmental error.
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the property to be stolen.

Difficulty of Application

Anot her aspect of the analysis, as addressed in Fenelon, is
the difficulty in application of the disputed instruction.
Even though there may be little difficulty in determ ning the
fact of the defendant’s possession of the stolen property (as in
the present case), difficulty is frequently encountered in
determ ni ng whether the defendant’s possession of the stolen
property is “recent” to the time of the theft.

Whet her or not stolen property found in possession of

a person wll be regarded as “recently stolen
property”... may depend on the nature of the property,
the facility of its handling and transfer and other
factors.... For exanple, the doctrine as to possession

of recently stolen property can be invoked when a
| onger period between the tinme of its theft and its
di scovery is involved where the itemis an autonobile
whi ch presents difficulty and | egal conplications for
its sale and transfer, than would be applied to an
item such as a “two dollar pistol”, which can be
passed from hand to hand al nost as readily as a pack
of cigarettes.

Robi nson v. State, 257 So. 2d 300 (Fla. 3d DCA 1972); see also,

Annot ati on, What Constitutes “Recently” Stolen Property Wthin
Rule Inferring Guilt From Unexplained Possession of Such
Property, 89 A L.R 3d 1202, 1209 (1979). Because a wi de range

of factors play a role in the determ nation of what constitutes
“recent” possession, the application of the contested jury

instruction invites inconsistent, unfair and arbitrary
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appl i cati on.
For exanple, possession of a gun two and one-half weeks

after it was stolen was not “recent.” Morgan v. State, 427 N E

2d 1131, 1133 (Ind. Ct. App. 1981). On the other hand,
possessi on of a gun 15 days after it was stolen was “recent.”

State v. Curiel, 634 P.2d 988 (Ariz. Ct. App. 1981).

Possessi on and pawning of four office calculators and

di ct aphone recorder |less than one week after a burglary was

“recent.” Morris v. State, 303 S.E. 2d 492 (Ga. Ct. App. 1983).

On the other hand, possession and pawning of a canmera within a
few days of a burglary was not “recent” so as to contradict the
defendant’ s explanation, i.e., innocent purchase. Cosby v.
Jones, 682 F.2d 1373, 1382 (11th Cir. 1982).

Possession of jewelry (cheerl eader pin), stereo and canera

si x weeks after burglary was “recent.” People v. Riley, 424 N E

2d 1377 (I11l. App. Ct. 1981). On the other hand, possession of
jewelry 19 days after burglary was not “recent.” People V.
Sanders, 555 N.E. 2d 812 (IIl. App. Ct. 1990).

Possessi on of autonmobile two days after theft was not

“recent.” G bson v. State, 533 N.E. 2d 187 (Ind. Ct. App. 1989).

On the other hand, possession of a cancorder 4 % nonths after

theft was recent, Brown v. State, 814 SSW 2d (Ark. Ct. App.

1991) .
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Possession of a stolen and forged check (unique item where
date of theft not established with specificity (although

apparently within one nonth of possession), not “recent.”

Lanpley v. State, 214 So. 2d 515 (Fla. 3rd DCA 1968). On the
ot her hand possession of unique items, i.e., cancorder, antique
wat ch and gym bag ten nonths after theft was “recent.” nn _v.

State, 699 A 2d 512 (Md. Ct. Spec. App. 1997), reversed on other

grounds, 718 A.2d 588 (M. 1998). Petitioner submts that the
af orementioned cases, at the very |east, arguably denonstrate
the difficulty and inconsistency inherent in the application of
a jury instruction regarding i nferences arising frompossession
of “recently” stolen property and mlitate in favor of
abandoni ng the instruction.

Under Florida law, there is a specific problemwhich arises
in determining the proper application of the contested
i nstruction. A *“claim of right” has been historically
recogni zed as a defense to the charge of Ilarceny, theft or
robbery. See, Richard J. Sanders, Clains of Right in Theft and
Robbery Prosecutions, 73-Nov. Fla. B.J. 60, n.3 (1999)(citing

Rodriguez v. State, 396 So. 2d 798, 799 (Fla. 3d DCA 1981)).

[When a claimof right is raised, it is inproper to
instruct the jury regarding any presunptions arising
from “possession of recently stolen property” (see
Fla. Std. Jury Instr. (Crim), p. 136 and 148) because
“[that] presunption applies in a different type of
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case, that is, where the property is indisputably
stolen and the question is who stole it.” Jones V.
State, 495 So. 2d 856, 857 (Fla. 4th DCA 1986); Gunn v.
State, 83 So. 2d 511 (Fla. 1919).

Richard J. Sanders, Clains of Right in Theft and Robbery
Prosecutions, 73-Nov. Fla. B.J. 60, n.7 (1999).

The claimof right defenseis not [imted to those i nstances
where an accused admts to taking property directly from the
all eged victim For exanple, where a notel enployee failed to
remts proceeds of roomrentals to the alleged victi mowner, the
accused enployee was entitled to raise the claim of right

def ense. Rodriguez v. State, 396 So. 2d 798 (Fla. 3d DCA 1981).

A strong corollary of the “claim of right” defense is the

previously noted rule fromLong v. State, stating that where the

taking is open with no attenpt at conceal ment, and no deni al
but an avowal, of the taking, a strong presunption arises that

there was no felonious intent. Thus, as in Long v. State and

Gunn v. State, the “taking” need not be fromthe person or the

prem ses of the alleged victim Nor nust the taking be openly
acconplished in order for the defense to be asserted. Richard J.
Sanders, Clains of Right in Theft and Robbery Prosecutions, 73-

Nov. Fla. B.J. 60, n.7 (1999)(citing Rodriguez v. State, 396 So.

2d 798 (Fla. 3d DCA 1981)). 1In fact, the claimof right defense

may apply even if the disputed property is taken from sonmeone

46



other than the alleged victim as the notel enployees in

Rodriguez v. State appropriated the contested funds fromthird

parties, the nmotel custoners. It follows that in the present
case where petitioner testified that he i nnocently purchased the
grinder froma third party (not the alleged victinm and obtai ned
a receipt for his purchase, and where the state’'s evidence was
not inconsistent with petitioner’s explanation of acquisition,
petitioner’s defense is a species of the “claim of right”

def ense. Accordingly, the jury instruction regardi ng possessi on

of recently stolen property should not apply. Long; Gunn;
Rodri guez.

Alternatively, even if petitioner’s defense is not deened
a claimof right defense, his defense is so closely related to
a “claimof right” as to denonstrate the difficulty in the fair
use and application of the challenged instruction. For exanpl e,
if petitioner had testified that he purchased the grinder
directly from Easter Shipbuilding, the case would have boil ed
down to a swearing match between petitioner and the conpany
f or eman. Petitioner clearly would have asserted a claim of
ri ght defense, and the contested instruction should not have

been given. Consistent with this proposition is Jones v. State,

495 So. 2d 856 (Fla. 4'h DCA 1986), wherein the defendant clai ned

to have legitimately purchased an autonobile from the dealer,

47



trading in his truck in partial paynent. The deal er, however

claimed that the autonobile was to be taken only for a test

drive. In light of the dispute as to the defendant’s state of
mnd, i.e., felonious intent, and the question whether the
vehicle was, in fact, stolen, the jury instruction regarding

possessi on of recently stolen property should not have been
given. Id. The only distinction between the present case and

Jones v. State is that petitioner claimed to have purchased in

good faith the grinder not from the alleged victim Eastern
Shi pbui I ding, but from an intervening party. This distinction
incircumstances is far too insignificant to be determ native of
the propriety of giving the standard jury instruction regarding
possessi on of recently stolen property. This is particularly
true in the present case, where the state’'s evidence failed to
exclude the possibility that a third party may have stolen the
grinder, and there was nothing about the appearance of the
grinder to place a reasonable purchaser on notice of its

probabl e stol en nature. The manufacturer’s serial nunbers had

not been altered. See Cosby v. Jones, 1373, 1382 (11t" Cir.
1982) .

The difficulty in determ ning the proper application of the
instruction mlitates in favor of its abandonnent, altogether,

or at least in those cases where the defendant nekes the claim
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of innocent purchase, either through the presentation of
testinony or evidence, or nerely through his theory of defense.
| SSUE |V
VWHETHER THE TRI AL COURT COWM TTED FUNDAMENTAL ERROR | N
| NSTRUCTI NG THE JURY THAT POSSESSI ON OF RECENTLY
STOLEN PROPERTY G VES RI SE TO AN | NFERENCE THAT THE
PERSON | N POSSESSI ON KNEW THE PROPERTY WAS STOLEN?
Section 924.051(3), Florida Statutes, permts the raising
of issues involving fundanental error for the first time on

appeal . Instructing the jury on the inference arising from

possessi on of recently stolen property constitutes fundanental

error cogni zable for the first time on appeal. Gunn v. State, 83

So. 511, 512 (Fla. 1919); but see Currington v. State, 711 So.

2d 218, 219 (Fla. 5'" DCA 1998). The present issue also involves
a matter of fundanental error since the giving of an erroneous
or msleading jury instruction pertaining to a di sputed el enent

of the offense constitutes fundanmnental error. State v. Del va,

575 So. 2d 643 (Fla. 1991); Stewart v. State, 420 So. 2d 862

(Fla. 1982). In the present case, the instruction regarding
possessi on of recently stolen property bears directly upon the
critical and disputed elenment at trial, i.e., “know ng”
possessi on of stolen property. The matter, therefore, involves
a question of fundanental error.

The trial judge gave the standard jury instruction which

st at es:
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Proof of possession of recently stolen property,
unl ess satisfactorily explained, gives rise to an
inference that the person in possession of the
property knew or should have known that the property
had been st ol en.
(RI111,113),
This jury instruction constitutes a constitutionally
i nperm ssi bl e mandatory rebuttable presunption as to an el enent

of the offense by requiring the jury to presune that a defendant
knows or shoul d know property was stolen if found in possession
of recently stolen property, and shifts to the defendant the

burden to establish otherwi se. See Sandstrom v. Montana, 442

U.S. 510, 517 (1979); Francis v. Franklin, 471 U.S. 307, 314 n.2

(1985).

As Sandstrom commands, our analysis begins wth an
exam nati on of the | anguage of the instruction. Sandstrom 442
U.S. at 513. If the instruction does not informthe jury that
it has a choice as the fact finder, or that the jury m ght infer
a conclusion, then a reasonable juror could viewthe instruction
as mandatory. 1d. at 515. |In the present case, the instruction
states that proof of possession of recently stolen property
“gives rise to an inference that the person in possession of the
property knew or should have known that the property had been
stol en.” The instruction does not state that possession of

recently stolen property may give rise to an inference....
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Because of this error, a reasonable juror could regard the
instruction as mandatory. Even though the instruction provides
the defendant with an opportunity to rebut the mandatory
presunption on an elenment of the offense (i.e., “know ng”
possessi on of stolen property), Sandstrom specifically holds
that a jury instruction which shifts the burden to the defense
with respect to an elenent of the <crine violates the
constitutional right of due process. 1d. at 523.

This appears to be a question of first inpression in
Fl orida. Although the contested instruction has previously been
found constitutional on due process grounds, the cases soO
finding have assuned the presunption to be perm ssive rather
t han mandat ory and uphel d the instruction on the ground that the

perm ssive inference was “rationally related” to the underlying

factual finding of recent possession of stolen property. See

Edwards v. State, 381 So. 2d 696 (Fla. 1980)(citing Barnes V.

United States, 412 U. S. 837 (1973), and State v. Young, 217

So.2d 567 (Fla. 1968)(finding perm ssive presunption not
violative of right to remain silent)).

I n Edwards, this Court rejected a due process challenge to
the instruction, but appears not to have been presented with the
argument that the instruction constituted an inperm ssible

mandat ory rebuttabl e presunption. |In upholding the instruction,
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this Court relied on Barnes v. United States, 412 U.S. 837

(1973), wherein the contested jury instruction on recent
possession of stolen property created, unquestionably, a
perm ssive rather than a mandatory presunption. Furthernore, in
commenting on the contested instruction, this Court stated that
even if Edwards had failed to present any evidence in
expl anati on of his possession of recently stolen property, “the
jury was not conpelled to find himguilty.” Edwards, therefore,
may only be cited for the proposition that a jury instruction

creating a perm ssive inference arising from the unexpl ai ned

possessi on of recently stolen property satisfies due process
concerns because the fact inferred is rationally related to the
underlying fact of possession of recently stolen property. Both

Edwards and State v. Young, 217 So. 2d 567 (Fla. 1968), held

that the inference created by section 812.022(2), Florida
St at utes, does not violate a defendant’s right to remain silent.
The present argunment, i.e., that the statutory inference is
mandat ory rather than perm ssive, appears to be a question of
first inpression. In the present case, the contested
instruction is a constitutionally inperm ssible mndatory

rebuttabl e presunption. Sandstromv. Montana; see also, Francis

v. Franklin, 471 U S. 307 (1985).

Alternatively, if Edwards is construed to hold that the
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statutory inference is perm ssive rather than mandatory, the
decision is incorrect since it i gnored Sandstrom and
m sconstrued Barnes. In Barnes, the instruction at issue
stated, in pertinent part:

Possession of recently stolen property, if not
satisfactorily explained, isordinarily a circunstance
from which you may reasonably draw the inference and
find, in the light of the surrounding circunstances
shown by the evidence in the case, that the person in
possessi on knew the property was stolen.

However, you are never required to mke this
i nf erence. It is the exclusive province of the jury
to determ ne whether the facts and circunstances in
this case warrant any inference which the | aw permts
the jury to draw from the possession of recently
stol en property.

Barnes, 412 U.S. at 839 (enphases added). Clearly, the
instruction at issue in Barnes did not require the jury to draw
any specific inference based on the possession of recently
stol en property, as does the Florida Standard Jury Instruction
at issue in the present case. Indeed, the United States Suprene
Court in Sandstrom specified that the instruction at issue in
Barnes did not constitute a presunption “of the conclusive or
burden-shifting variety.” Sandstrom 442 U S. 510, 519 n.09.
This constitutional error cannot be regarded as harm ess in
t he present case because the question of appellant’s “know edge”
was the critical issue in the case and was hotly contested, and

t he evi dence showed undoubt edly that appell ant did not steal the
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gri nder.

| SSUE V

WHETHER THE PROSECUTOR COWM TTED FUNDAMENTAL ERROR BY
| MPROPERLY ARGUI NG FACTS NOT I N EVIDENCE, i.e., THAT
PETI TI ONER ACTUALLY STOLE THE GRI NDER, AND BY
| MPROPERLY COMMENTI NG ON PETI TI ONER' S RI GHT TO REMAI N
SILENT, i.e., ARGU NG THAT PETITIONER FAILED TO
PRODUCE THE RECEI PT FOR PURCHASE OF THE GRI NDER UNTI L
SI X OR SEVEN MONTHS AFTER I T WAS STOLEN?

STANDARD OF REVIEW - Whether the prosecutor’s closing
argunment deprived Petitioner of a fair trial is purely a |egal
guestion which should be reviewed de novo.

MERI TS — See Summary of Argunment (nothing added).

| SSUE VI

VWHETHER THE TRI AL COURT COWM TTED FUNDAMENTAL ERROR BY

EXCLUDI NG THE GRINDER FROM THE RECORD ON APPEAL,

THEREBY THWARTI NG EFFECTI VE APPELLATE REVI EW OF THE

SUFFI Cl ENCY OF THE EVI DENCE?

STANDARD OF REVI EW — Whether Petitioner is deprived of
adequate appellate review due to the failure to include the
grinder in the record on appeal is purely a question of |aw

whi ch should be revi ew de novo.

MERI TS — See Summary of the Argunent (nothing added).
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CONCLUSI ON
Based upon the argunment and authority presented in | SSUE

or ISSUE |1, Petitioner requests that the court reverse his
conviction and remand with directions that he be discharged
Based upon the argunent and authority presented in either | SSUE
11, IV, V, or VI, or the cunul ative effect thereof, Petitioner
requests that the court reverse his conviction and remand for a
new trial .
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