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PRELI M NARY STATEMENT

This is M. Wshington's first habeas corpus petition in

this Court. Art. |, Sec. 13 of the Florida Constitution
provides: "The wit of habeas corpus shall be grantable of
right, freely and wthout cost." This petition for habeas

corpus relief is being filed in order to address substanti al
claims of error wunder the Fourth, Fifth, Sixth, E ghth and
Fourteenth Amendnents to the United States Constitution, clains
denonstrating that M. Wshington was deprived of the right to
a fair, reliable, and individualized sentencing proceeding and
that the proceedings resulting in his conviction and death
sentence viol ated fundanental constitutional inperatives.

Citations shall be as follows: The record on appeal
concerning the original court proceedings shall be referred to
as "R " followed by the appropriate page nunber.

All other references wll be self-explanatory or otherw se
expl ai ned herein.

| NTRODUCTI ON

Significant errors which occurred at M. Wshington's
capital trial and sentencing were not presented to this Court on
direct appeal due to the ineffective assistance of appellate
counsel

The issues, which appellate counsel neglected, denonstrate



t hat counsel's performance was deficient and that t he

deficiencies prejudiced M. Washi ngt on. "(E)yxtant | egal
principles...provided a clear basis for ... conpelling appellate
argunent (s)." Fitzpatrick v. Wainwight, 490 So.2d 938, 940
(Fla. 1986). Negl ecting to raise fundanental issues such as

those discussed herein "is far below the range of acceptable
appellate performance and nust undermne confidence in the

fairness and correctness of the outcone." WIson v. Winwight,

474 So.2d 1162, 1164 (Fl a. 1985). Individually and

"cunul atively," Barclay v. Wainwight, 444 So.2d 956, 959 (Fl a.

1984), the clainms omtted by appellate counsel establish that

“confidence in the correctness and fairness of the result has

been underm ned." Wlson, 474 So.2d at 1165 (enphasis in
original).

Additionally, this petition presents questions that were
ruled on in direct appeal, but should now be revisited in |ight
of subsequent case law or in order to correct error in the appeal
process that denied fundanental constitutional rights. As this
petition will denonstrate, M. Wshington is entitled to habeas
relief.

PROCEDURAL HI STORY

On April 12, 1990, a Pinellas County grand jury returned athree-

count indi ctment agai nst Petitioner, Anthony Neal WAshi ngton (R 1-8).



The first count all eged the preneditated nurder of Alice Berdat (R 1).
Count two charged that Petitioner burglarized Berdat’s dwelling and
commtted a battery upon her (R 1). The third count alleged that
Petitioner commtted a sexual battery upon Berdat usi ng physical force
likely to cause serious personal injury (R 1).

On February 17, 1992, Petitioner’s trial counsel fil ed Defendant’s
2"d Mbtion to Conpel DNA Records (R 949). A hearing was held on the
nmoti on February 25, 1992. Judge Downey entered his order on the notion
February 28, 1992 (R 863-864).

Petitioner’s jurytrial took place onJuly 14-17, 1992, with the
Honor abl e Susan F. Schaeffer presiding, replacing Judge Downey (R
1979-2754). Prior tothe commencenent of thetrial, Petitioner’strial
counsel filedaMtioninLimneattackingthe DNAtestinony, testing
procedures, and probability nmet hods as not bei ng generally acceptedin
the scientific comunity (R 1281-1283.

On July 16, 1992, Petitioner’s jury returned verdicts findinghim
guilty as charged on al | counts of theindictnment (R 1505-1507, 2702).

The penal ty phase was hel d on July 17, 1992 (R 1670-1786, 2738-
2754). After receiving additional evidence fromthe State and fromt he
def ense, Petitioner’s jury reconmended t hat appel | ant be sentenced to
[ife inprisonment (R 1510, 2749-2750).

On August 6, 1992, Petitioner’s counsel filedawitten menorandum

addr essi ng t he sentence t hat shoul d be i nposed upon hi m(R 1530- 1536) ,



fol | owed by a suppl enental menorandumon Sept enber 4, 1992 (R 1553-
1566). The State alsofiled an origi nal and a suppl enental sent enci ng
menor andum on Septenber 1 and 4, 1992 (R 1544-1552, 1567-1571).

At a hearing held on August 14, 1992, the court entertai ned
argunments fromcounsel for the State and for the defense pertainingto
what sentence Petitioner shouldreceive for thefirst degree nmurder (R
1905- 1916) .

On Sept enber 4, 1992, the court deni ed Petitioner’s notion for new
trial, which was filed on July 22, 1992, and i nposed sentences (R
1523- 1525, 1918-1977). Asto Petitioner’s nmurder conviction, the court
overrode the jury’ s |iferecomendati on and sentenced Petitioner todie
in the electric chair (R 1572-1594, 1625, 1929-1977).

On di rect appeal, M. Washi ngton’ s conviction and sentence were

affirmed. Washington v. State, 653 So.2d 362 (Fla. 1995). M.

Washingtonthenfiled a Petitionfor Wit of Certiorari inthe United

St at es Suprene Court, whi ch was deni ed on Cct ober 30, 1995, WAshi ngt on
v. Florida, 116 U S. 387 (1995). On March 1, 1999, M. Washi ngton
filed hisfirst Mdtionto Vacate Conviction and Sentence wi th Speci al
Request for Leave to Anend.

On March 1, 1999, pursuant to Fla. R Cim P. 3.850, M.
Washi ngton fil ed hi s Anended Moti on to Vacat e Judgnents of Convi ction
and Sentence. A hearing was held on August 12,1999, in accordance

wthHuff v. State, 622 So. 2d 982 (Fl a. 1992). On Cctober 5, 1999, the




circuit court issued an order granting an evi denti ary hearing on cl ai ns
I (c), 1(d) and I(g), as they pertained to the penalty phase of the
trial. The remainder of the clainms were sunmarily deni ed. An
evi denti ary hearing was hel d on Novenber 18-19, 1999. Judge Susan C.
Schaeffer entered an order on June 5, 2000, denying all clains of
Appellant’s 3.850. A tinely notice of appeal was filed on July 5,
2000. Contenporaneous withthefilingof this petition, Petitioneris
filing his Initial Brief on the denial of his 3.850 notion.

CONCLUSI ON

Based upon the argunents submtted above, Petitioner prays
this court wll set aside the affirmance of appeal and vacate
judgenent and sentence and remand M. WAashington’s case for a

new trial.



JURI SDI CT1 ON TO ENTERTAI N PETI Tl ON
AND GRANT HABEAS CORPUS RELI| EF

This is an original action under Fla.R App.P. 9.100(a). See
Art. |, Sec. 13, Fla. Const. This Court has original
jurisdiction pursuant to Fla.R App.P. 9.030(a)(3) and Art. V,

Sec. 3(b)(9), Fla. Const. The petition presents constitutiona

i ssues which directly concern the judgnment of this Court during
the appellate process and the legality of M. Wshington's
sentence of death

Jurisdiction in this action lies in this Court, see, e.dqg.

Smth v. State, 400 So.2d 956, 960 (Fla. 1981), for the

fundanmental constitutional errors challenged herein arise in the
context of a capital case in which this Court heard and denied

M. Washington's direct appeal. See Wlson, 474 So.2d at 1163

(Fla. 1985); Baggett v. Wainwight, 229 So.2d 239, 243 (Fla.

1969); cf. Brown v. Wainwight, 392 So.2d 1327 (Fla. 1981). A

petition for a wit of habeas corpus is the proper neans for M.

Washington to raise the clains presented herein. See, e.q., Wy

v. Dugqger, 568 So.2d 1263 (Fla. 1990); Downs v. Dugger, 514

So.2d 1069 (Fla. 1987); Rilev v. Wainwight, 517 So.2d 656 (Fla.

1987); Wlson, 474 So.2d at 1162.
This Court has the inherent power to do justice. The ends

of justice call on the Court to grant the relief sought in this



case, as the Court has done in simlar cases in the past. The
petition pleads <clainms involving fundanmental constitutional

error. See Dallas v. Wainwight, 175 So.2d 785 (Fla. 1965);

Palnes v. Wainwight, 460 So.2d 362 (Fla. 1984). The Court's

exercise of its habeas corpus jurisdiction, and of its authority
to correct constitutional errors such as those herein pled, is
warranted in this action. As the petition shows, habeas corpus
relief would be nore than proper on the basis of M.
Washi ngton' s cl ai ns.

GROUNDS FOR HABEAS CORPUS RELI| EF

By his petition for a wit of habeas corpus, M. Wshington
asserts that his capital conviction and sentence of death were
obtained and then affirnmed during this Court's appellate review
process in violation of his rights as guaranteed by the Fourth
Fifth, Sixth, E ghth, and Fourteenth Amendnments to the United
States Constitution and the corresponding provisions of the

Fl ori da Constitution.



| SSUE |

APPELLATE COUNSEL WAS | NEFFECTI VE

I N FAI LI NG TO RAI SE THE | SSUE THAT THE TRI AL

COURT ERRED | N NOT CONDUCTI NG A ERYE HEARI NG

PERTAI NI NG TO DNA PROBABI LI TI ES, AND THEREBY

ERRED I N ADM TTI NG THE DNA EVI DENCE OVER

PETI TI ONER' S OBJECTI ON I N VI OLATI ON COF

PETI TI ONER' S FOURTH, FI FTH, SI XTH, ElI GHTH

AND FOURTEENTH AMENDMENTS TO STATE AND FEDERAL
CONSTI TUTI ON.

STANDARD OF REVI EW
The standard of reviewin a case all egingineffective assi stance of
appel l ate counsel is as foll ows:

A person convicted of a crinme, whose
convi ction has been affirmed on appeal and who
seeks relief from the conviction ... on the
ground of ineffectiveness of counsel on appeal
nmust show, first, that there were specific errors
or om ssions of such magnitude that it can be
said that they deviated fromthe normor fel
out si de the range of professionally acceptable
performance; and second, that the failure or
deficiency caused prejudicial inpact on the
appel I ant by conprom sing t he appel | at e process
to such a degree as to underm ne confidence in
the fairness and correctness of the outcone.

Johnson v. WAi nwright, 463 So.2d 207, 209 (Fla. 1985); Strickland v.

Washi ngt on, 466 U. S. 668, 104 S. . 2052, 80 L. Ed. 2d 674 (1984); Snith
v. State, 457 So.2d 1380 (Fla. 1984). Habeas corpus relief is
appropri ate where appel | ate counsel failedtoraise fundanental error

appearing on the record. Lowran v. More, 24 Fla. L. Wekly D2554

(Fla. 2d DCA 1999), citing Ferrer v. Manning, 682 So.2d 659 (Fla. 3d



DCA 1996) .

Appel | ate counsel nmay be deened to have
rendered ineffective assistance in failing to
raiseaneritorious issue on appeal evenif trial
counsel did not preserve it for appeal if the
error or inproprietyrisestothelevel of adue
process viol ation, constitutional violation, or
anot her matter of fundanmental error. Those, of
course, cannot be waived by failure to object.
See Hargrave v. State, 427 So.2d 713 (Fl a. 1983).

Meyer v. Singletary, 610 So.2d 1329 (Fla. 4th DCA 1992).

The El eventh Circuit has said:

(A) defendant has aright tocounsel toaid
in the direct appeal of his or her crimnal
conviction. This right to counsel is violated
when appel |l ate counsel is ineffective. This
circuit has appliedthe Suprene Court's test for
i neffective assi stance at trial, see Strickl and
v. Washington, 466 U. S. 668, 104 S. Ct. 2052, 80
L. Ed. 2d 674 (1984), to guide its analysis of
i neffective assistance of appellate counsel
claims. Therefore, (Petitioner) nust showt hat
hi s appel | at e counsel ' s performance was defi ci ent
and t hat t his performance prejudi ced t he def ense.

Heath v. Jones, 941 F.2d 1126, 1130 (11th Cr. 1991).
FACTS
On February 28, 1992, Petitioner’s trial counsel filed
“Defendant’s 2" Mtion to Conpel DNA Records.” (R 949-
951) (Appendix A). In the said notion Petitioner’s trial counsel
request ed, anong other things, the foll ow ng:
g) Copies of the database used in nmaking
t hese statistical probability anal ysi s

provi ded previously in the report. In the
event that the database is volumnous, the



Def endant specifically requests that the
Court enter an Oder allowng his own
wtness to travel to the FBI and view the
dat abase for purposes of assisting the
Def endant in the preparation of his case and
assisting his counsel in the preparation of
t he def ense.
(R 950).

A hearing was conducted by Judge Downey upon the notion on
February 25, 1992. At that hearing trial counsel argued as
fol | ows:

MR. McCOUN: Then M. Louderback got on the
case. | think he's had it about nine npnths.

The situation is M. Louderback asked ne
to get involved for two specific purposes.
One of them to deal with the DNA One to
deal with the penalty phase.

The notion to conpel that we had filed
today concerns the DNA aspect of this case
For the Court’s information it may have been

-- 1’1l be very brief.

M. Washington is a young black male.
The victim was an elderly white wonan.
There is evidence that at the time of the
hom ci de there had been sexual activity, and
in fact senen swabs were recovered from the
scene.

The swabs, along wth nunerous other
itens of evidence, were sent to various

agenci es. In particular the senen swabs
were  sent to various agencies. In
particular the senmen swabs were sent to the
FBI in \Washi ngton. A DNA analysis was

performed in Washington by an FBI expert.
The conclusion of the expert was that the
DNA analysis conducted on the sperm was a
gquote, match for the DNA of M. Anthony
Washi ngton, the defendant in this case.

10



Thereafter the expert proceeded not only
to say that there was a match but also
proceeded to indicate that a statistica
probability in connection with that Match --
t he exact nunber escapes ne right now, but
it’s a fairly substantial one in -- one in
sone very large nunber possibility or
probability that it would be sonebody other
than M. Washi ngt on.

Well, M. Louderback asked ne to get
i nvol ved. We began collecting information
and as | indicated to Judge Luce this
morning where | noved for costs in this

matter, we have collected probably about a
two-inch volune’s worth of material from
ot her jurisdictions in which the DNA
analysis as perforned by the FBI has been
subject to l|legal attacks. And at least in
one instance in the DC circuit where the --
with the subject being suppressed.

The basis of the opposition so to speak,
the basis of the testinony by those experts
who frankly have very di sti ngui shed
educati onal pedi grees concerns the nethod by
which the FBI perforns not an analysis but
takes the analysis and noves into the
statistical probability aspect of their DNA
wor K.

These experts have in fact indicated
that it is faulty. Not reliable. That the
nunbers generated by the FBI, because of the
| ack of appropriate data in the databases,
are extrenmely m sl eadi ng.

| provided the State about two weeks ago
a copy of a notion to suppress that was is
in fact -- that has in fact been prepared in
this case. That is in line with those cases
in other jurisdiction where these experts
have testified.

Because of a screwup we didn’'t have the
cost notion -- until today. The cost notion

11



is designed to allow us to have an expert.

As | indicated | have got about 10 to 12
experts that have been accepted or whose
testi nony and/ or affidavits have been
accepted by other jurisdictions and -- in
support of the defense position that DNA
anal ysis conducted by the FBI is faulty.

The notion to conpel leads into the
notion to continue. Wthout getting totally
tongue-tied and overly technical in this
thing let me just indicate that the -- what
the experts concluded, Judge, is that the
nunbers, when the FBlI gets to the point of
scrunching down the nunbers and saying this
particul ar mat ch wi | | | ead to this
particul ar probability, statistical
probability, are faulty because the data
information used by the FBI is faulty. And
in particul ar wi th regards to
subcl assification for Negro males it s
particularly faulty.

They also say that wth regards to
Hi spanics and a couple of other subgroups
within the overall “population.”

The information sought in the notion to
conpel is detailed in the notion to conpel.
It relates to step by step requests for the
FBI to produce information that they rely

upon. The t angi bl e docunent s, t he
dat abases. The notes, the test results, and
so on and so forth of each -- of each aspect

of the -- of the DNA anal ysis.

And | -- in particular in paragraph
three | set out the particular steps that
are used in the DNA analysis and the
information that would be requested. I n
parti cul ar is the database infornmation

relied upon by the FBI when this gets to the
point of doing the nunbers scrunching, and
that’s where they kick out these probability
statistics that have such an incredible

12



inmpact in any trial.

This is sonmething that goes beyond a
request that would be contained in Rule
3.220, the rules of discovery. Rul es of
di scovery essentially indicate you have a
right to get reports and thing of that
nature. That goes to the heart of the issue
of whether or not we can confront the
evidence, the expert evidence and expert
testinony that 1is going to be produced
agai nst us.

If the Court |ooks at the evidence code
related to -- related to expert testinony
you wll see that an expert is entitled to
testify in opinion formas to the results of
his test on cross-exam nation and he can do
so actually without revealing all of his so-
called database or all of the wunderlying
bases of his opinion.

However, on cross-examnation he is --
it is permssible to interrogate and require
him to produce the bases of his expert
opi ni on.

What M. Louderback and | are doing is
| ooking forward to the tinme when we are
going to have to confront this wtness at
trial or notion hearing and saying that we
need this information. One, to be able to
present to our own expert who -- we didn't
get a lot of noney out of Judge Luce, but
nonetheless | think we'Il have an expert
within the next week. So that we can sit
dowmn with him l|et him begin preparing so he
can not only help us in the notion to
suppress but also can provide us wth
testinony that wll enlighten the jury at
the time of trial

So what we do by the notion to conpel is
seek that which we think we're entitled to
if we get to the point of trial. Not
necessarily what the discovery rule says.

13



We're actually asking the Court to go beyond
the specific working in the discovery rule
and looking forward to the point in tinme in
trial to get this information so that we can
be prepared for it.

Hand in hand with this, Judge, | have
filed a notion to conti nue..

(R 2764-2769).

As a result of that hearing Judge Downey entered an order
(Appendi x B) on April 28, 1992. The order did not require the
di scl osure of the docunents requested in M. Wishington’s notion
to conpel, nor did the order permt trial counsel to review the
docunents at FBlI headquarters (R 863-864).

The trial began on July 14, 1992. At the beginning of the
trial, M. Wshington’s counsel filed a notion in |limne
(Appendi x C). Paragraph 2 of the notion in limne dealt with
the Petitioner’s right of confrontation by being denied access
to docunents and wtnesses who perfornmed the DNA testing.
Appel | ate counsel raised on appeal paragraph 2 of the notion in
[imne regarding the issue of confrontation as it pertained to
denial of access to the witness who perforned the actual DNA
testing.

However, appellate counsel did not raise on appeal the
issues argued in the notion in limne in paragraphs 3 and 4,
pertaining to the validity of the science of DNA and that the
science, as perfornmed by the FBI, was not “generally acceptable

14



within the scientific comunity” (R 1282). Par agraph 3 of

Petitioner’s notion in |imne states:

(R 1282).

3) The DNA analysis perfornmed by the
FBI, although purporting to be generally
acceptable within the scientific community,
is still insufficient and inadequate and not
as yet acceptable wthin the scientific
comunity as a basis for use as forensic
evidence in a crimnal prosecution. The FB
DNA procedures |ack sufficient safeguards,
quality control, and procedural regularity
to allow the adm ssion of any test results.
Additionally, the FBI purports to provide
statistical probabilities in relation to the
testing procedures done. The dat abases
whi ch conpri se t he FBI' s statistica
dat abase are insufficient to allow for such

statistical probability. The lack of
sufficient subgroupings, for instance, in
bl ack mal e popul ati ons IS a serious

deficiency which destroys the reliability of
any statistical probability conclusions as
brought by the FBI. Simlar to the actua
testing itself, statistical probability
anal ysis performed by the FBI is subject to
substantial criticism within the scientific
community and can not be said to be
substantially accept abl e W thin t he
scientific comunity, nor, gi ven t he
dat abase deficiencies can it be found to be
rel evant.

t he

At the tine of the trial Judge Downey was replaced by Judge

Schaef f er.

conduct ed:

The following discussions and argunents

THE COURT: ...M. Bailiff, where are we -- |
shoul d announce on the record that this is
the case of State of Florida v. Anthony
Washi ngton. This case has been assigned for

15
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(R 2004).

(R 2005).

the duration of this case to a judge other

than nysel f. | don’'t believe | ever had
anything to do with this, although I was in
Division M for a while. I don’t know how
old it is...

* k k%

I believe there have been certain
rulings that have been filed. Those w ||
becone the law of the case and | w |l adopt
his rulings, whatever they nmay have been.
Is there any objection from either side to
my sitting as trial court for any reason you
can think of?

VR. FEDERI CO. None from the State, Your
Honor .

MR MCCOUN: No, ma’ am

MR. MCCOUN: The only potential problem that
| see, and it’'s based on Your Honor’'s ruling
that those are the previous |aw of the case,
it works itself that way, but this is ny

wrap-up to a nunber of notions | filed
essentially in the nature of a discovery
not i on. But setting out why | thought it

was nore significant than discovery, that it
touched upon the constitutional right of M.
Washi ngt on.

The significant evidence in this case
took place wwth M. Washington at the scene,
other than sone circunstantial evidence,
ot her than possession of property, would be
DNA evi dence i ntroduced. I filed a nunber
of notions to conpel, sone of which we
worked out with the State, others have been
denied or granted, usually a little bit of
bot h by Judge Downey.

| set out in a notion in |limne that was
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filed this norning, that | provided to the
State, that | believe the Court should
strike any evidence relative to DNA to
preserve this gentleman’s Sixth Anendnent
right not only to confrontation, but the
right to introduce evidence.

On the DNA evidence, we |learned the
expert wtness was not the person that
conducted the testing, the various stages of
the testing, but was the person who
supervised a technician and the person who
drew the final conclusions. W attenpted to
take a deposition or sought an order from
the Court to take a deposition of the
technician because we  believed it was
essential to us in evaluating the tests, the
reliability and so on and so forth. That
was deni ed by the Court.

Addi tionally, we sought to get certain
information, such as proficiency testing,
matters related to the procedures used by

t he FBI in or der to det erm ne t he
reliability of a particular technician or
expert. These matters were ultimtely

denied by the Court. W were allowed to get
things such as bench notes, which is their
ongoi ng testing notes, and so on.

When | ran this notion, Judge, I
appended to it a report entitled DNA
Technol ogy and Forensic Science, which was a
recent report of April of 1992 from the
Nat i onal Research Counsel

THE COURT: It’s not appended to your notion?

MR  MCCOUN. It was appended to the | ast
notion to conpel. | make reference back to
it because that particular docunent, which
IS prepared by a group of nat i onal
scientists, which cane up with sone specific
statenents relative to how these testings
shoul d be done and, in particular, how as a
legal matter and as a matter of discovery
and a matter of discovery of protecting an

17



individual’s rights, they should be handled
and the FBI takes a different position.

They do not allow you to take a
deposition of their t echni ci ans. The
process started: You can’t do that, call our
| egal office. W did and that led to the
not i ons whi ch wer e ultimately deni ed.
Several of the things that were pointed out
in t he not i on are contrary to t he
recommendati ons and deny M. Wshington his
Sixth Amendnment because we know nothing
about the proficiency of the qualifications.

THE COURT: Wiy is the technician who took
the test not subject to be queried regarding
his test? That won't be the |aw of the case
if you can’t convince ne that these tests
are sufficiently reliable and the person
that took the test have the appropriate
credentials to do so. You're not going to
get it in. That’s a matter of predicate.
No judge can nmeke a ruling in advance that
sone test has been done in a fashion where |
believe it has rel evance to the case.

(R 2008-2010).

The state then argued to the court that the technician’s
functions was purely mnisterial, they would not be calling the
technician as an expert, and that the witness they intended to
cal l was t he technician’s supervi sor (R 2010- 2013).
Petitioner’s counsel and the trial court continued as foll ows:

MR. MCCOUN: The only thing I would clarify
about that, the judge in that case did not
rule what this woman did, which was actually

perform the individual steps of the DNA
procedure, he ruled that is not nerely a

mnisterial function. He ruled that they
weren't going to call her and since | got
bench notes, | wasn't entitled to take the
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deposi tion.

THE COURT: She is available for you-all to
subpoena at trial, so if you really want to
talk to this lady, issue a subpoena and talKk
to her to your heart’s content and decide
whet her or not you’'re going to use her. For
that purpose, I'lIl issue a subpoena for the
lady and you can talk to her all you want
to, deposition-wise or wthout the State’'s
presence.

MR, MCCOUN: Ckay.

THE COURT: H's ruling was sinply as a
di scovery tool, but that does not obviate
the State having to lay a proper predicate
to get any expert testinony in. [ will
assune that they wll have to do that or
else they will be without a DNA man and you
won’'t have to voir dire prior to the tine
they try to get it in.

VR. FEDERI CO As far as the overal
adm ssibility, the second part of his notion
goes to the admi ssibility of DNA

THE COURT: | think that has been deci ded, as

far as the fact that it is generally
adm ssible if its reliability as to the test
can be established. That’s kind of where
the courts in Florida are. | have no

ability to really do anything with that, so
that’s the rule there

Once again, | think they nmust nake the
-- they will have to in this course, and in
the course of this trial, lay a predicate
that there is a sufficient basis for that
test to be reliable in this case before |
will allow it, although I wll generally
recognize that court’s in Florida have
determned that DNA testing in and of itself
is generally sufficiently reliable to be
allowed to be given to the jury for whatever
weight they wish to give it. That, however,
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is a general ruling. The specific ruling
on this case is yet to be determ ned, okay?

(R 2008-2015) (enphasi s added).

During the state’'s case-in-chief, Dwght Adans, an FB
agent, was called to testify and was admtted as an expert in
the area of DNA profiles (R 2459). The questioning by the
state began with M. Adans explaining the basics of the science
of  DNA. After which, the followng pertinent discussions

ensued:

D RECT EXAM NATION OF MR ADAMS BY MR
BROWN, ASA

Q This DNA profile you just described for
us with the graphs, is this solely done by
the FBI | ab?

A No, sir. DNA anal ysis or DNA profiling
is done by a nunber of I|aboratories around
the world. A nunber of state and | ocal
crime laboratories in the United States
conduct this type of analysis, as well as a
nunber of international |abs, such as the
FBI equivalent in Canada, Geat Britain,
Germany, Japan, Australia. A nunber of
| aboratories around the world also conduct
this anal ysi s.

Q Is this considered a new technol ogy?

A This technology has been in existence
since the early 1980s. It had its begi nning
in the forensic field in the md-1980s, and
that’s when the FBI began it’'s research of
this technol ogy. And then in 1988 we began
wor ki ng cases using this technol ogy.

(R 2467-2468).

* k k%
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MR. BROAN: Do you want to approach regarding
t he opi ni ons?

THE COURT: No. If youre ready to get into
that, 1’"’m going to allow M. MCoun to voir
dire this witness regarding those matters,
if he would like to.

VO R DI RE EXAM NATI ON
BY MR MCCOUN

Q Agent, the technician that you have
referred to in those terns is a person by
the nanme of Anne Baunstark; is that correct?

A. Yes, sir.

Q Anne Baunstark is apparently an enpl oyee
of the FBI?

A. Yes, sir.

Q Anne Baunstark has not been avail able
for nyself or M. Louderback to talk in this
case, correct?

MR BROAN: |'’m going to object to that.
THE COURT: Overrul ed.

THE WTNESS: |I'm not sure if she has
been approached by either you or the
prosecut or.

Q (By M. MCoun) Haven't you, in fact,
advised nme personally and others connected
with the court system that you do not |et
your technicians be available for things
such as deposition or inquiry by defense
counsel ?

A It’s usually redundant to hear the sane
thing from anot her individual.
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Q Have you advised nme and other personnel
in the court system that the FBlI does not
let these technicians be available for
i nqui ry by defense counsel ?

A. Yes, sir.

Q And in fact, in this instance when the
FBI was advised that a subpoena would be
comng for this particular person Anne
Baunst ark, your response was you would be
appearing and she would not be appearing; is
that correct?

A. That's correct.

Q Nor do you nmake available information
from this particular person relative to her
proficiency testing and other such blind
testing that mght be conducted by the FB
in order to determ ne whether or not she is
proficient at this type of testing, correct?

A No, sir, that’s not correct.

Q Have you nade it available in this case?
A Yes, sir. All of ny proficiency tests
have been conducted in connection with her
assi st ance. All  ny proficiency tests are
al so her proficiency tests.

Q \Were are they, sir?

A |’m not sure that they have been asked
for.

(R 2472-2474).

* k k%

Q Now, you in this instance did not
perform the extraction of the DNA from the
sanpl e, correct?

A M technician did under ny supervision.
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Q Well, with regards to the next step, the
digestion step, you did not perform the
necessary steps to digest the DNA correct?

A Agai n, my technician did under
supervi si on

Q And when you separated the DNA using the
electric current that you tal ked about, that
was done by Ms. Baunstark?

A.  The sane would apply. | supervised that
and determned it was properly perforned.

Q And as we go on down the chart here,
when the various probes were applied to the
DNA sanples that we’'re dealing with in this
case, the probes would have been -- that
aspect of the test would also have been
performed by Ms. Baunstark, correct?

A.  Correct.
Q Now you say you are her supervisor?
A. That’'s correct.

Q And you say that you supervise
t hroughout the testing procedures. Let ne
ask you wth regards to Anthony Washing's
case, do you have an i ndependent
recoll ection of any one of those steps that
| just talked about, about the extraction,
t he digestion, the separation?

A. No, sir.

(R 2475-2476).

* k k%

Q At the sane tine she is starting four or
five given cases, she is going to have how
many ot her hundreds of cases in sone various
part of this eight-week process?

A. | could have 50 to 100 different cases
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sonewhere in the process.

Q You could have, neaning, as in your
capacity as a supervisor you could have
these in various stages, correct?

A Yes, sir.

Q Now, the FBI has decreed that you are
the person that is going to testify in
court; is that correct?

A. Yes, sir.

Q The FBlI has decreed that it is not the
technician who will go to court, correct?

A.  Correct.
Q Now with regards, for instance, let’s
just pick the digestion -- excuse nme, the

extraction stage here.

In sinple terns, this involves you using
sone chem cal conpounds or chem cal elenents
that are designed to extract or to take the
DNA froma sanple, correct?

A. Yes, sir.

Q Now, vyou didn't do that in M.
Washi ngton’s case yourself; it was done by
Anne Baunst ar k?

A. That's correct.

Q You cannot tell this jury that Anne
Baunstark actually extracted DNA from a
known sanple of Anthony Wshington yourself,
correct? What you can tell them 1is
according to her notes she did this?

A That’s right, and the photographs that
were taken along with the notes.

(R 2477-2478).

* k k%
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Do you recogni ze that docunent, sir?
Yes.

VWhat is that?

This is a copy of the RFLP protocol.
O the FBI?

That’ s correct.

How many pages is it, sir?

> O >» O O O » O

That | ast page is nunber 34.

Q Ckay. And each page is filled wth
various steps in the process of arriving at
a DNA concl usion, correct?

A. Yes, sir.

Q And it is your testinony that there are
three photographs that enable you to tel
this jury that each one of those particular
specific requirenments of the tests were, in
fact, performed by Anne Baunstark?

A Those three photographs as well as the
aut or adi ographs are sufficient to tell ne
that each one of the steps were, in fact
performed with reliability.

(R 2483-2484).
Thereafter, argunent was held and the court nade the
foll owi ng rulings:
THE COURT: ...What |'m suggesting is where
are we here? W’re trying to decide whether
or not we're going to allow this mn to
render an opini on?

MR, MCCOUN: Based upon work done by M.
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Baunst ar k.

THE COURT: And based upon the testinony |
heard here, the clear answer is yes, he

worked for a team He supervised her. Had
she made a mstake, he would have known
about it. He would have known about it from
her notes and her pictures. You can't or

haven't contradicted that.

It beconmes a matter of cross-exam nation
as to whether or not he is right, wong or

what have you. It becomes a matter of
argunment whether the State should have
produced what vyou wll conclude 1is an

apparent witness to establish what he said
is true. But | don't thing that goes to the
adm ssibility of his testinony...

(R 2489-2490).

* k k%

THE COURT: Your notion in limne, | believe
| have the original of that notion. | guess
that at this point the nmotion in |imne has
been deni ed.
(R 2490).
At that point the state continued with direct exam nation

of M. Adans. The testinony regarding the popul ati on database

and statistical probabilities was as foll ows:

Q (By M. Brown) W're going to the
mat chi ng here. There is a statistica
probability that you cone up with; is that
correct?

A Yes, sir.
Q Let’s explain the statistical figure.
A.  The first thing required is to obtain a
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popul ati on dat abase. You sinply go out in
the population and you sanple, by taking
bl ood sanmples from individuals, and vyou
perform the same analysis on all of these
i ndi vi dual s. You rank them as far as what
type of patterns they have based upon this
anal ysi s.

Then, you can take an individual, for
exanple, in this case M. Wshington, and
conpare him to that population database.
The reason you're doing this is to determ ne
if other individuals or how nmany other
i ndi viduals could have a simlar profile for
al | three of these results Ilike M.
Washi ngt on.

In this case we have 500 individuals in
our bl ack popul ation database which |
conpared to M. Wshington’s known bl ood
sanpl e.

Q You say could have had a simlar result
regarding the three probes. Does the figure
change if have the four probes?

A Yes, sir. It would be less likely that
an individual would have four probes Ilike
another than it would be if they only had
three probes |ike another individual.

Q Now when you say you conpare them to
this database that you have, how do you
exactly go about doing that?

A | sit down at a conputer that s
programmed to take the data that | have
generated from this particular case and |
actually conpare these profiles to the
popul ati on database so that | conme up wth
the probability statenent. A statenent that
says that this nunber of individuals would
likely have a simlar profile from the black
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(R 2507-2

(R 2509).
On cr

scientists

Counsel

probabilit

popul ation.?

509) .

* k k%

Q What is the statistical probabilities
that you canme up with through the conputer
on this case?

A Using just the three probe results that
| was able to make an interpretation on the
conparing that to our black population
dat abase, | determned that the |Iikelihood
of finding another unrelated i ndividual
chosen at random from that population would
be approximately 1 in 195,000 i ndividuals.

oss-exam nation M. Adans admits that there are other

in the sane field, including the National

Resear ch

that contend that the FBlI's nethod of determ ning

ies is faulty.
CROSS- EXAM NATION BY MR- MCCOUN OF MR, ADAMS

Q You would agree, would you not, that the
statistical probability work that is done by
the FBI is the subject of sonme criticism by
sone others in the statistical probability
field that don’'t agree with the process used
by the FBI, correct?

A. | know of a handful of individuals who
think that we’'re not conservative enough. I
know of many nore people who have actually
publ i shed articles in t he scientific
literature who totally agree with the way
our statistics are conservatively arrived

M. Adans was not offered as an expert in statistical

probabilit

i es.
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at .

Q Let nme ask you this, the Nationa
Research Counsel has presented a paper, has
it not?

A.  Yes, sir, they have.

Q It suggest a statistical probability
formula that is different from the FBI's,
correct?

A. The formula is the sane. The popul ation
data would just be nore conservatively
arrived at.

Q Do you us the ceiling principle that
they suggest in their report that should be

used?
A No, sir.
Q Well, sone other lab or sone other

agency which perforns this type of analysis
using their own theories as to probabilities
m ght come up with a different nunber from
that of the FBI, correct?

A Most of the laboratories |I'm famliar
with would come up with a figure nmuch | arger
than we cane up wth.

Q So the answer is yes?

A The figure would be larger, therefore
different.

(R 2515-2517).

* k k%

Q Does not the National Research Counsel
recogni ze that one of the deficiencies in
the FBI's statistical probability work is
the lack of consideration of the existence
of bl ack subgroups in the United States?
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A They don't specifically refer to it as
bl ack subgroups, but they refer to it as

sub- popul ati ons. But as is stated in the
research articles that have been published
by the FBI as well as other population

geneticists, the conservative nature of our
approach is so conservative that it would
of fset any sub-population difficulties that
m ght arise and, t heref ore, it really
beconmes a non-i ssue.

Q That's the position of the FBI, right?

A Not just the FBI. For exanple, just
recently Bruce Ware (phonetic) published a
paper in the Scientific Journal of Genetics.
Rice and Devlin (phonetic) published a paper
in —

THE COURT: Sir, this mght be very
interesting if it was three o0’'clock, but

it’s going on six o' clock. [f you |l just
answer the question, wunless you need to
explain your answer. If you need to

explain, you nmay do so.

Q "Il ask it this way and get a quick
answer here and get out of here.

VWat we’'re dealing with when we get into
this aspect of DNA testing is «certain
theories that the FBI tries to put into
practice, certain theories relative to
statistical probabilities, correct?

A Yes, sir.
Q There are ot her, i ndi vi dual s,

scientists, agenci es who may t ake a
different view than the FBI, correct?

A. Yes, sir, in each direction.

(R 2520-2521) (enphasi s added).

ARGUVENT ON APPELLATE COUNSEL’ S DEFI CI ENCY
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Preservation of |Issue for Appea

Appel | ate counsel has the obligation to raise any and al
meritorious issues which have been preserved for appeal, as well
as those issues which constitute fundanental error, whether
preserved or not. Appellate counsel was ineffective for failure
to raise the issue before this Court that the Trial Court erred

in failing to conduct a hearing under Frye v. United States, 293

F. 1013 (D.C. Cr. 1923).

The record is replete with instances where trial counsel
preserved for review the FBlI's nethods of DNA testing and
probability nethods, which were not accepted in the general
scientific community. Al t hough undersi gned counsel concedes
that he could find nowhere within the record where trial counse
specifically used the word “Frye” hearing, case |aw establishes

other nmeans by which the issue may be preserved. Steinhorst v.

State, 412 So.2d 332 (Fla. 1982)(In order for an argunent to be
cogni zable on appeal, it nust be the specific contention
asserted as l|legal ground for the objection, exception, or notion

below); MDonald v. State, 743 So.2d 501 (Fla. 1999) (citing

Steinhorst for the nethod to preserve an issue on appeal.)
Trial counsel specifically informed Judge Downey at the February
25, 1992, of his intention to file a Mdtion to Suppress and the
reasons for the notion; trial counsel filed a Mdtion in Limne
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at the beginning of the trial informng the court of his
objection to the introduction of testinony regarding DNA
evi dence. Trial counsel has conplied with notice to the state
and the court regarding his objections on the issue.

During the hearing conducted on February 25, 1992, before
Judge Downey, trial counsel specifically argued to the court the
need for discovery in order to attack the scientific nethods
applied by the FBI in conducting their probability methods.

The basis of the opposition so to speak,
the basis of the testinony by those experts
who frankly have very di sti ngui shed
educati onal pedi grees concerns the nethod by
which the FBI perforns not an analysis but
takes the analysis and noves into the
statistical probability aspect of their DNA
wor k.

These experts have in fact indicated
that it is faulty. Not reliable. That the
nunbers generated by the FBI, because of the
| ack of appropriate data in the databases,
are extrenmely m sl eadi ng.

| provided the State about two weeks ago
a copy of a notion to suppress that was is
in fact -- that has in fact been prepared in
this case. That is in line with those cases
in other jurisdiction where these experts
have testified.
(R 2468).
On the day the trial was to begin, Judge Schaeffer, after
replacing Judge Downey, announced that Judge Downey’s prior

rulings would be the law of the case. Trial counsel filed a
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nmotion in

testi nony

general ly

(R 1282).

In arguing to the court the notion in |imne,

limne, which specifically requested that
and evidence not be admtted because it
accepted in the scientific comunity:

3. The DNA analysis perfornmed by the
FBI, although purporting to be generally
acceptable within the scientific community,
is still insufficient and inadequate and not
as yet acceptable wthin the scientific
comunity as a basis for use as forensic
evidence in a crimnal prosecution. The FB
DNA procedures |ack sufficient safeguards,
quality control, and procedural regularity
to allow the adm ssion of any test results.
Additionally, the FBI purports to provide
statistical probabilities in relation to the
testing procedures done. The dat abases
whi ch conpri se t he FBI' s statistica
dat abase are insufficient to allow for such

statistical probability. The lack of
sufficient subgroupings, for instance, in
bl ack mal e popul ati ons IS a serious

deficiency which destroys the reliability of
any statistical probability conclusions as
brought by the FBI. Simlar to the actual
testing itself, statistical probability
anal ysis performed by the FBI is subject to
substantial criticism within the scientific
comunity and can not be said to Dbe
substantially accept abl e W thin t he
scientific comunity, nor, gi ven t he
dat abase deficiencies can it be found to be
rel evant.

trial

the DNA
was not
counsel

informed the court that he had filed, attached to a nobtion to

conpel, the publication on DNA Technol ogy

in Forensic Science

from the National Research Counsel, dated April 16, 1992, which
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contested the testimbny of M. Adans.? Trial counsel did
everything he could to announce his objections to Judge Downey
and then to Judge Schaeffer regarding the adm ssion of the DNA
testimony and evidence. The trial court was on notice, as wel
as the state. There can be no question that the issue was
preserved for appeal.

Unfortunately, the trial <court incorrectly believed two
false premises: (1) that DNA is generally admssible in Florida
(R 2015) and (2) that the testinobny of expert goes to weight
and not admssibility (R 2015).

General Admissibility of DNAin Florida at Tine of Trial

As to the trial <court’s first ms-perception of the
generally admssibility of DNA in Florida, the followng is
offered in rebuttal. This Court entered it’s opinion in M.
Washi ngton’s case on Decenber 8, 1994, and denied a Mdtion for

Rehearing on April 27, 1995. See Washington v. State, 653 So.2d

362 (Fla. 1995). Hayes v. State, 660 So.2d 257 (Fla. 1995) was

deci ded June 22, 1995. In that case this Court stated: “In this
opi ni on, this Court addresses for the first time how
deoxyri bonucleic acid (DNA) test results may be admtted in the

trial courts of this State.” |ld. at 259. That statenent shoul d

’That publication is located in the record at pages 1222
t hrough 1255.
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have been made in M. Wshington's case. However, Appellate
counsel failed to bring this issue before this Court.

In Hayes this Court stated the four-step inquiry necessary
for the admssion into evidence of expert testinony of a new
scientific principle:

The trial judge nust determ ne whether: (1)
expert testinmony wll assist the jury in
under standing the evidence or in determning
a fact in issue; (2) the expert’s testinony
is based on a scientific principle or
di scovery that is “sufficiently established
to have gained general acceptance in the
particular field in which it belongs” under
the Frye test; and (3) the particul ar expert
witness is qualified to present opinion
evidence on the subject in issue. If the
answer to the first three questions is in
the affirmative, the trial judge may proceed
to step four and allow the expert to present
an opinion to the jury.
Id. at 262.

M. Washington's trial court, however, did not nmake a
determ nation in accordance with the second step, although the
court was apprized that the issue had been raised by trial
counsel . Further, this Court’s opinion in Hayes included a
substantial amunt of the report published by the National
Research Counsel on April 16, 1992, and acknow edged that that
agency is a mgjor voice in the scientific community. 1d. at 264.
VWhile this court in Hayes specifically did not fault the tria

judge because it did not possess the report, M. Wshington’s
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trial court not only possessed the National Research Counsel’s
report (R 1222-1255), the trial court possessed the FBI’'s
protocol as well (R 1201-1221).

Further, Petitioner’s trial counsel attacked the state's
expert’s database and nethod of determnation of probability
statistics. On June 1, 1994, the Fist District Court of Appeals

issued an opinion in Vargas v. State, 640 So.2d 1139 (Fla. 1st

DAC 1994), wherein it held:

Having reviewed the expert testinmony in the
instant case, as well as scientific and
legal witings, and judicial opinions from
other jurisdictions, we conclude appellant
has denonstrated that the nethod by which
FDLE arrived at population frequencies of

one in 30 mllion and one in 60 mllion,
using the FBI data bases, is not generally
accept ed in t he rel evant scientific
comunity. Ther ef or e, those popul ation

frequenci es are not admi ssi bl e3,
Id. at 1150.
Unlike the trial court in M. Washington's case, the tria
court in Vargas conducted a Frye inquiry upon a Mtion in Limne
filed by Vargas’ counsel attacking the wvalidity of the

scientific nmethod followed by FDLE in conputing population

3Counsel acknow edges that the court in Brimv. State,
654 So.2d 184 (Fla. 2" DCA 1995) held differently than the
court in Vargas. However, this Court in Brimv. State, 695
So.2d 268 (Fla. 1997) rejected the Second District’s ruling
t hat DNA popul ati on frequency statistics need not satisfy a
Frye test.
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statistics utilizing the FBI database. 1d. at 1145.

Expert’'s testinony: Wight or Admissibility?

As to the trial court’s second m sperception of the |aw that
an expert’s testinony goes to the weight rat her t han
adm ssibility, the Petitioner offers the following in rebuttal

In Ramrez v. State, 651 So.2d 1164 (Fla. 1995), this Court

hel d:

The admssion into evidence of expert
opi nion testinony concerning a new or novel
scientific principle is a four-step process.
First, the trial j udge  nust det erm ne
whet her such expert testinony wll assist
the jury in understanding the evidence or in
determining a fact in issue. Second, the
trial judge nmust decide whether the expert’s
testinony is based on a scientific principle

or di scovery t hat IS “sufficiently
est abl i shed to have gai ned gener al
acceptance in the particular field in which
it belongs.” ...The third step in the

process is for the trial judge to determ ne
whet her a particular wtness is qualified as
an expert to present opinion testinony of
the subject in issue. All three of these
steps are the decision to be nmade by the
trial judge al one.

Id. at 1167. (Ctations omtted).

Al though the citations were omtted from the quotation for
clarity, this Court cited to many substanti al previ ous
authorities for the proposition that an expert’s testinony goes
to adm ssibility rather than weight when such testinony enbarks

upon new sci ence.
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Also, in Ramrez this Court held the follow ng:

In utilizing the Frye test, the burden is on
the proponent of the evidence to prove the
general acceptance of both the wunderlying
scientific principle and t he testing
procedures used to apply that principle to

the facts of the case at hand. The trial
judge has the sole responsibility to
determine this question. The general

acceptance wunder the Frye test nust be
established by a preponderance of t he
evi dence.
Id. at 11609.
| nasnmuch as the record is replete with trial counsel’s
attenpts to have a trial judge conduct a Frye hearing on the
issue of DNA and the probability statistics presented by the
state and the substanti al case law in support of the
Petitioner’s argunent for the court to conduct a Frye hearing,
Appel | ate Counsel was deficient in failing to raise this issue
before this Court.
ARGUMENT OF PREJUDI CE
There are primarily three issues to the prejudice prong of
Strickland that would have caused a different result on appea
had Appellate Counsel raised the DNA issue. The summary of
these three issues, as follows, will be discussed in detail in
subsequent paragraphs: (1) DNA carries a l|arge inpact upon a
jury. Had the DNA not been permtted to be presented to the

jury, there is a strong probability that the verdict would have
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been different, (2) the issue raised on appeal by Appellate
Counsel regarding the “sufficiency of the evidence” was
di m ni shed because this Court considered the DNA, as well as
ot her evidence, as sufficient to go to the jury, and (3) the
issue raised on appeal by Appellate Counsel regarding the
violation of M. Washington’s right of confrontation for failure
to have access to records and the technician who perforned the
DNA was again dimnished because this Court found that the
testinony by her supervisor (M. Adans) was sufficient.

However, had Appellate Counsel raised the issue of DNA on
appeal a different result would have occurred because this Court
woul d have considered the concerns and problens regarding the
new science of DNA in Florida, as it did in Hayes, and would
have required that all docunents, procedures, and personnel
involved in the processing of DNA be submtted to trial counsel
in order to have proper adversarial testing of DNA prior to
adm ssion at trial.

(1) I nmpact of Admi ssion of DNA Evi dence

As stated above, trial counsel adamantly brought his
objections to the introduction of DNA evidence to the trial
court’s attention, but was left on deaf ears. Yet, Appellate

Counsel failed to raise this matter before this Court.

In Thorp v. State, 777 So.2d 385 (Fla. 2001) this Court
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vacated the defendant’s judgnent and sentence and renmanded for
a new trial upon circunstances simlar to that of M.
Washi ngt on:

The only other significant evidence of guilt

included Thorp's statenents to a fellow

inmate and a witness's testinony that Thorp

had bl ood on his clothes on the night of the

mur der . Based on the conclusive nature of

the DNA evi dence, however, and because it is

the only physical evidence placing Thorp at

the scene of the crinme, we cannot say beyond

a reasonable doubt that the inproperly

admtted DNA evidence had no effect on the

verdict in this case.
Id. at 394.

In Petitioner’s case, the jury heard the following: (a)
hairs were found on the victim which were testified to as being
consi st ent wth M. Washi ngt on; although admttedly not
conclusive for positive identification; (b) two wtnesses gave
equi vocal identification testinony that the individual in the
courtroom (M. Wishington) was the person who |ooked like the
person who attenpted to sell jewelry to one individual and sold
a broken watch to the other individual. The watch was
identified as belonging to the victim by the victinms son, and
(c) that upon M. Washington’s return to jail from work rel ease
he was imrediately placed in handcuffs and he stated words to

the effect of “am| being charged with nurder.”

M. Adans testified that the probability of another black
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i ndividual having the sanme three probes as that of M.
Washi ngton would be 1 in 195,000 or 1 in 400,000 other black
i ndi viduals, depending upon what database was utilized (R
2509) . Certainly this testinony had a great inpact upon the
jury. Therefore, it mnust be concluded that but for the
adm ssion of DNA testinony, one could not say beyond a
reasonabl e doubt that the verdict would not have been different.

(2) Arqunent of “lnsufficiency of Evidence” was D m nished

In denying Petitioner’s argunent that the evidence was
insufficient to be submtted to the jury, this Court in

Washington v. State, 653 So.2d 362 (Fla. 1995) stated:

The evidence agai nst Washi ngton included DNA
test results that matched his senmen wth
those found at the nurder scene; m croscopic
tests that matched his hair characteristics
with hairs found at the nurder scene; his
possessing and selling the victinms watch;;
and his proximty to the wvictims hone.
Based on this evidence, the jury had
sufficient basis to exclude all reasonable
hypot heses of Washi ngton’s i nnocence.

Id. at 366.

Qoviously the inpact of the DNA testinony had an equally
heavy voice to this Court as it nost probably would have had to
the jury, because this Court I|listed the DNA evidence first.
That inpact may also explain why this Court in expressing the
evidence against M. Washington may have overlooked other
rel evant facts: (a) hair - the fact that the expert who exam ned
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the hair wunequivocally expressed that hair evidence is not a
positive identification, (b)) watch - that the wtnesses who
testified regarding the watch only stated that M. Wshington
LOOXED |ike the person who sold the watch, and (c) proximty -
that Dr. Wod testified that the cause of death could have been
as late at 10:00 am, at time when M. Washington was
i ncarcerated (enphasi s added).

The undersi gned contends that w thout the DNA evidence, the
circunstantial evidence was insufficient to be submtted to a
jury, and this Court’s overall perspective regarding the
evidence submtted against M. Washington would have been
examined wthin a totally different atnosphere and nost
certainly woul d have been viewed under a different m croscope by
this Court.

(3) Violation of Confrontation |Issue

In the original opinion of this case, this Court stated:

The DNA test results were presented through
the testinony of FBI Special Agent Dw ght

Adans, Baunst ark’s supervi sor. Adans
testified as to the scientific reliability
of the tests, interpreted the DNA test

results, worked as a team with Baunstark,
and supervised her as she conducted the
actual test. Adans’ famliarity with the
test, his supervision over Baunstark’s work
and Baunstark’s affidavit laid a proper
predicate for admssion of the DNA test
results.

Washi ngt on, 653 So.2d at 365.
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I n Hayes, which was decided by this Court shortly after the
Petitioner’s direct appeal opinion, this Court acknow edged that
the issue of DNA was of first inpression for the Court. |1d. at
259. Further, this Court in Hayes went to great lengths in
expressing the concerns of the National Research Council of the
Nat i onal Acadeny of Sciences about how DNA testing and results
should be looked at prior to the adm ssion into evidence, and
what needs to be established at a hearing before adm ssion.

This Court specifically held:

This evolving technology is constantly
changi ng as evidenced by the fact that the
Nat i onal Research  Counci | Is presently

revising its 1992 report. Wthout question
DNA testing nethodology, while an extrenely
inportant new identification technique, has
not yet reached the l|level of stability of
other fornms of identification such as
fingerprint conparisons. In the retrial of
this defendant, the DNA evidence pertaining
to the vaginal swab may be presented if the
State can establish that the nethodol ogy
utilized by the technician in performng the
tests neet the requirenents of the Frye
test.

In summary, we find that the DNA evidence
would assist the jury in this case in
determining a fact 1in issue. W take
judicial notice that DNA test results are
generally accepted as reliable in the
scientific community, provided that t he
| aboratory has followed accepted testing
procedures that neet the Frye test to
pr ot ect agai nst fal se r eadi ngs and

cont am nati on
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Id. at 265. (enphasis added).

There appears to be no question that had Appell ate Counse
raised the issue of DNA before this Court, as argued above, this
Court would have taken a different view of the confrontation
violation than it did. It seens only logical that had Appellate
Counsel raised the issue of DNA, this Court would have taken the
same view as established in Hayes, thus requiring that the
technician be required to testify as to the procedures utilized,
and that the docunents requested by trial counsel be provided,
in order to determine if the procedures utilized by the FBI
“meet the Frye test to protect against false readings and
contam nation.” Hayes, 660 So.2d at 265.

Al t hough each issue raised on appeal by Appellate Counsel
was reviewed by this Court individually, the totality of the
entire appellate process was either affected or infected by
Appel l ate Counsel’s failure to raise the issue of the adm ssion
of DNA evidence and testinony. DNA evidence perneated all
aspects of the trial as well as the issued on appeal. This
evi dence had to have constituted the nobst persuasive evidence in
a totally circunstantial case, and therefore Appellate Counsel’s
failure violated M. Washington’s constitutional right to

ef fective appel |l ate counsel .



| SSUE |1

MR. WASHI NGTON' S ElI GHTH AMENDMENT

RI GHT AGAI NST CRUEL AND UNUSUAL

PUNI SHVENT W LL BE VI OLATED AS DEFENDANT

MAY BE | NCOWPETENT AT TI ME OF EXECUTI ON.

In accordance with Florida Rules of Crimnal Procedure 3.811

and 3.812, a prisoner cannot be executed if “the person | acks
the nmental capacity to understand the fact of the inpending

death and the reason for it.” This rule was enacted in response

to Ford v. Wainwight, 477 U S. 399, 106 S.Ct. 2595 (1986).

The undersi gned acknow edges that under Florida law, a claim
of inconpetency to be executed cannot be asserted until a death
warrant has been issued. Further, the undersigned acknow edges
that before a judicial review may be held in Florida, the
Petitioner nust first submt his claim in accordance wth
Florida Statutes. The only tine a prisoner can legally raise the
i ssue of his sanity to be executedis after the Governor i ssues a death
warrant. Until the death warrant is signed the issue is not ripe.
This is established under Florida | aw pursuant to Section 922. 07,

Florida Statutes (1985) and Martin v. Wainwight, 497 So.2d 872

(1986) (If Martin' s counsel wishtopursuethisclaim wedirect themto

initiate the sanity proceedi ngs set out in section 922.07, Florida

Statutes (1985).

The sane hol di ng exi sts under federal |law. Polandv. Stewart, 41
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F. Supp. 2d 1037 (D. Ariz 1999) (suchclainms truly are not ri pe unl ess
a death warrant has been i ssued and an execution date is pending);

Martinez-Villareal v. Stewart, 118 S. C. 1618, 523 U.S. 637, 140

L. Ed. 2d 849 (1998) (respondent’ s Ford cl ai mwas di sm ssed as prenat ure,
not because he had not exhausted state renedi es, but because his
executi on was not i mm nent and t herefore his conpetency to be execut ed

coul d not be determned at that tine); Herrera v. Collins, 506 U. S.

390, 113 S. C. 853, 122 L. Ed. 2d 203 (1993)(the i ssue of sanity (for

Ford clainm) is properly considered in proximty to the execution).

However, nost recently, in In RE Provenzano, No. 00-13193
(11" Gir. June 21, 2000), the 11" Circuit Court of Appeals has
st at ed:

Realizing that our decision in |In Re:
Medina, 109 F.3d 1556 (11t" GCir. 1997),
forecl oses us from granting hi m
aut horization to file such a claim in a
second or successive petition, Provenzano
asks us to revisit that decision in light of
the Supreme Court’s subsequent decision in
Stewart v. Martinez-Villareal, 118 S . Ct.
1618 (1998). Under our prior panel
precedent rule, See United States v. Steele,
147 F.3d 1316, 1317-18 (11t Cir. 1998)(en
banc), we are bound to follow the Mdina
deci si on. We woul d, of course, not only be
authorized but also required to depart from
Medina if an intervening Suprene Court
decision actually overruled or conflicted
with it.(citations omtted)

Stewart v. Mrtinez-Villareal does not
conflict with Mdina’s holding that a
conpetency to be executed claim not raised
in the initial habeas petition is subject to
the strictures of 28 U S.C. Sec 2244(b)(2),
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and that such a claim cannot neet either of
t he exceptions set out in that provision.

Id. at pages 2-3 of opinion

Gven that federal law requires, that in order to preserve
a conpetency to be executed claim the claim nust be raised in
the initial petition for habeas corpus, and in order to raise an
issue in a federal habeas petition, the issue nust be raised and
exhausted in state court. Hence, the filing of this petition.

The Petitioner has been incarcerated since 1989. Statistics
have shown that an individual incarcerated over a |ong period of
time will dimnish his nental capacity. | nasnuch as the
Petitioner may well be inconpetent at time of execution, his
Ei ght h Anmendnent right against cruel and unusual punishment wll|

be vi ol at ed.
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