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STANDARD OF REVIEW

The issue in this case involves the interpretation of an insurance contract.
Floridacourts, including thisone, havelong held that the construction of aninsurance
policy and the extent of coverage is generally a question of law for the court. See,

Jonesv. UticaMut. Ins. Co., 463 So.2d 1153, 1157 (Fla. 1985).




STATEMENT OF THE CASE AND FACTS

The Plaintiffs/Petitioners, Peter and Christine Johnson,Y purchased a property
insurance policy from Nationwide which covered rental property located in Hudson,
Florida.? (A. 1-54) The property coverage in the policy providesin pertinent part:

A. Coverage

We will pay for direct physical loss of or damage to Covered Property

at the premisesdescribed inthe Declarations caused by or resulting from

any Covered Cause of Loss. (A. 31)

3. Covered Causes of Loss

RISKS OF DIRECT PHY SICAL LOSS unlessthelossis:
a Excluded Section B., Exclusions; or
b. Limited in Paragraph A.4., Limitations; that follow. (A. 32)

The policy aso contains a Florida changes endorsement which states in

pertinent part:

y For ease of referenceherein, the Plaintiffs/Petitioners, Peter and Christine
Johnson, will be referred to as the Johnsons or as the Plaintiffs. The
Defendant/Respondent, Nationwide M utual |nsurance Company, will bereferredtoas
Nationwide or the Defendant.

2 Since the appeal below was brought pursuant to Fla.R.App.P. 9.130 as
an appeal from anon-final order, thereisno record on appeal, and the factsthat were
provided to the court were provided in an appendix. The appendix submitted by
Nationwidebelow isattached initsentirety and will bereferredto as(A) followed by
citation to the appropriate page number of the appendix.
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This endorsement modifies Insurance provided under the Business
Provider Policy . . .

D. Paragraph H.6.A of the PROPERTY DEFINITIONS In the
BusinessProvider Special Property Coverage Formisreplaced by
the following:

a Sinkhole collapse means the sudden sinking or collapse of
land into underground empty spaces created by the action
of water or limestone or similar rock formations. This
cause of loss does not include:

(1) Thecost of filling sinkholes; or

(2) Sinking or collapse of land into man-made
underground cavities. (A. 53)

Nationwide' s policy also provides certain exclusions. The relevant exclusion
inthis caseis asfollows:
EXCLUSIONS
1.  We will not pay for loss or damage caused directly or
indirectly by any of thefollowing. Such lossor damageis

excluded regardless of any other cause or event that
contributes concurrently or in any sequence to the loss.

k.  Other Typesof Loss:

4, Settling, cracking, shrinking or expansion;



But if loss or damage by the “specified causes of loss” or
building glassbreakageresults, wewill pay for that resulting
loss or damage. (A. 36-38)

The policy aso contains certain definitions of terms used in the property
section. The policy states:

PROPERTY DEFINITIONS

6. “Specified Causesof Loss’ means the following:

Fire; lightning; explosion, windstorm or hail; smoke; aircraft or
vehicle; riot or civil commotions; vandalism; leakage from fire
extinguishing equipment; sinkhole collapse; volcanic reactions;
falling objects; weight of snow, ice or sleet; water damage. . . (A.
46)

In June, 1996, the Johnsons discovered damage to their home which included
progressive physical damagetothewallsand floorsof theresidence. They maintained
that the damagewasdueto sinkholeactivity, acovered peril under thepolicy. (A.58)

In March of 1999, they brought suit against Nationwidein the Circuit Courtin
Pasco County for breach of contract. (A.58-60) They maintained that they had made
appropriate application for the benefits under the policy, but that Nationwide had
refused to pay them the benefits and, therefore, breached the contract. The Johnsons
demanded a jury trial and sought all damages covered under the policy as well as

interest and attorneys' fees pursuant to Fla. Stat. § 627.428. Nationwide generaly

denied theallegationsinthecomplaint, and asitsfirst affirmative defense, maintained
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that there was no coverage available under the policy asthe damage was excluded by
virtue of Exclusion B.1.k.(4). (A. 61-62) Nationwide stated that the damage to the
Plaintiffs residence was not the result of the covered cause of loss. (A. 62)
Nationwide also maintained that it had invoked itsright to appraisal in aletter to the
Paintiffs. (A.62-63) Inconjunctionwithitsanswer and defenses, Nationwide also
moved to stay the case in favor of appraisal. (A. 69-73)

Atthehearing onthemotion, Nationwide' scounsel maintained that therewere
threeissuesin the case. (A. 77) The first was whether the damage the Johnsons
sustained was the result of asinkhole. The second was the cost to repair or replace
the damage, and the third related to the application of an exclusion asit pertained to
the extent of Nationwide's obligation to pay for damages. Nationwide further
maintained that thefirst two issueswere appropriate for appraisal under this Court’s

decision in State Farm Fire & Cas. Co. v. Licea, 685 So.2d 1285 (Fla. 1996). (A. 78)

Nationwideargued that theissue of whether damage was caused by acovered peril or
a cause not covered was an issue for appraisal under the Licea holding.

The Johnsons, on the other hand, maintained that Nationwide had denied
coverage. Nationwide spositionwassimple: therewasno sinkhole on the property.
(A.81) TheJohnsons counsel explained to the court that unlike State FarminLicea

who admitted that at |east some of the damage was covered, Nationwide was taking
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the position that none of the damage was covered. The Johnsons counsel also
reminded the court of its discretion to proceed with the coverage action prior to the
appraisal to avoid the expensive and cumbersome procedure sought to beinvoked by
Nationwide.

Thetrial court concluded that the appraisal clause in the policy was precisely
that and not an arbitration clause. (A. 91-92) The court further concluded that the
appraisal process was not an appropriate process for determining whether there was
or was not a covered loss, and instead, that process was a judicial function. The
appraisal process was to resolve the dispute of the amount of the loss, not whether
such aloss had occurred. The court denied Nationwide' s motion to stay. (A. 94)

Nationwidesought review of the order denying itsmotionto stay inthe Second
District. The Second District reversed the circuit court order denying the motion to
stay and remanded with directionsto allow the appraisal to proceed. (A.95-99) The
Second District stated that the issue presented to it was whether causation is a
coverage question for the court or an amount of loss question for an appraisal panel.

Citing to this Court’s decision in State Farm Fire & Cas. Co. v. Licea, 685 So.2d

1285 (Fla. 1996) anditsown decisionin FloridaSelect Ins. Co. v. Keelean, 727 So.2d

1131 (Fla. 2d DCA 1999), the Second District held that the Liceacourt had stated that

causation was an issue for appraisal. The Second District noted its conflict with the

7



decision of the First District in Opar v. Allstate Ins. Co., 751 So.2d 758 (Fla. 1

DCA), rev. den., 767 So0.2d 459 (Fla. 2000) inwhich the First District concluded that
the only issue to be determined in appraisal isthe amount of |oss and not causation.
The Johnsons timely applied to this Court for review of that decision and the order

denyingtheir motionfor attorneys feespursuant to Fla. Stat. §627.428. (A. 100-104)



WHETHER THE ISSUE OF CAUSATION, UNDER A PROPERTY
INSURANCE POLICY TO DETERMINE IF A LOSS IS AN
INSURED OR EXCLUDED LOSS, IS A COVERAGE QUESTION

FOR THE JUDICIARY AND NOT AN AMOUNT OF LOSS
QUESTION FOR AN APPRAISAL PANEL?



SUMMARY OF THE ARGUMENT

The issue involved in this appedl is straightforward. Nationwide denied
coverage to the Johnsons on their property damage claim which they maintain arose
from a covered sinkhole loss. Nationwide maintained that the loss arose from an
excluded event. The Johnsonsbrought suit against Nationwidefor breach of contract.
Nationwideinvoked itsappraisal clause and maintained that sinceitscoveragedenial
was based upon its contention that the loss was not caused by a covered insured
event, and instead was caused by an excluded one, that theamount of the covered | oss
was zero such that the appraisal clause in the policy required appraisers and not a
court to make the determination. The trial court rejected the argument and denied
Nationwide’' s motion to stay the case and to send it to appraisal.

The Second District reversed the trial court and ruled that appraisers should
makeadetermination of whether losswas caused by acovered or excluded peril when
determining the amount of theloss pursuant to astandard appraisal agreement. Most
respectfully, in reaching its conclusion, the Second District either misinterpreted or

misapplied the holding of thisCourt in State Farm Fire& CasCo. v. Licea, 685 So.2d

1285 (Fla. 1996). Nowhere in that decision did this Court say that the appraisal
processwasthe appropriateforumto have coverage determinationsof thistypemade.

Rather, this Court stated that such coverage determinations were judicia functions.
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Moreover, this Court indicated that when an insurer denies coveragefor thelossasa
whole, acoverageissueispresented. Here, that isprecisely what Nationwidehasdone
and yet the Second District’ s decision allows the appraisers to make this coverage
determination. Finaly, theSecond District erred whenit determined that thelanguage
contained in Nationwide's appraisal provision authorized appraisers to make
determinations concerning whether damage resulted from acovered or excluded cause
of loss. Nationwide's appraisal provision is limited to allowing the appraisers to
determinetheamount of loss. That is, they arerestricted to determinethe actual cash
valueof theloss. Evenassuming for sakeof argument that Nationwide could lawfully
shift the responsibility for making coverage determinations from the court to the
appraisers, thelanguage Nationwide choseto includeinitsappraisal provisioninthis
case certainly did not do so. Assuch, it was error for the Second District to reverse
the trial court’s decision and require that the parties solve these coverage issues
through the appraisal. This Court should quash the decision of the Second District

with directions on remand to reinstate the trial court’ s verdict.

11



ARGUMENT

l.

THEISSUE OF CAUSATION, UNDER A PROPERTY INSURANCE

POLICY, TO DETERMINE IF A LOSS IS AN INSURED OR

EXCLUDED LOSS IS A COVERAGE QUESTION FOR THE

JUDICIARY AND NOT AN AMOUNT OF LOSS QUESTION FOR

AN APPRAISAL PANEL.

This case is not complex. The Johnsons maintained that the damage to their
property was caused by a covered peril under the policy issued by Nationwide.
Nationwide, on the other hand, while admitting that sinkhole damage is, by statute,
required to be insured under its policy, nevertheless maintained that there is no
coverage for the loss as awhole because the loss was not caused by asinkhole. The
issue which has been presented by Nationwide's denial of benefitsin this caseisa
coverage question, the resolution of which rests solely with the judiciary. Most

respectfully, the Second Didtrict either misinterpreted or misapplied therule announced

by this Court in State Farm Fire & Cas. Co. v. Licea, 685 So.2d 1285 (Fla. 1996) or

impermissibly rewrote Nationwide’ s appraisal provision to authorize submission of
coverage issues to appraisers. Under any of those circumstances, this Court should
guash the decision below with instructions to reinstate the trial court’s order on

remand.
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Floridalaw isclear that achallengeto coverageisexclusively ajudicial question.

Midwest Mut. Ins. Co. v. Santiesteban, 287 So.2d 665, 667 (Fla. 1974). Coverage

Issues are to be determined by acourt notwithstanding the existence of an arbitration

or appraisal provisioninthepolicy. AetnaCas. & Surety Co. v. Goldman, 346 So.2d

111 (Fla. 3d DCA 1977). Questions of policy interpretation as it applies to the
coverage are likewise for the court, not arbitrators or appraisers to decide. Roev.

AmicaMut. Ins. Co., 533 So.2d 279 (Fla. 1988); Atencio v. U.S. Security Ins. Co.,

676 So.2d 489 (Fla. 3d DCA 1986); State Farm Fire & Cas. Co. v. Wingate, 604

So.2d 578 (Fla. 4" DCA 1992).
Historically, Floridacourtshavealso addressed what isencompassed within the

appraisal process. For instance, morethan 65 yearsago in New Amsterdam Cas. Co.

v. Blackshear, 116 Fla. 289, 156 So. 695 (1934), this Court stated:

The object of an appraisal clause like that above quoted isto fix, by the
contract of insuranceitself, a certain mode by which the amount of any
claim required to be paid shall be ascertained.

Id. at 291.

But to entitle the insurer to the benefit of such an appraisal as that
invoked inthiscase, the clause must have been invoked in good faith by
theinsurer. And sincethe object of the appraisal clauseis merely to fix
the amount of recoverable damage, it followsthat unlessliability under
the policy for some recoverable amount isaffirmatively admitted by the
insurer when appraisal isdemanded, arefusal by theinsurer to submit to
an appraisal would not be unjustified, since thelaw does not requirethe
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insured to submit to a purely speculative appraisal of damages as to
which it may be contended no liability at all exists.

Id. at 2912
Likewise, Florida courts have historically noted the distinction between
arbitration on the one hand and appraisal on the other. For instance, the Second

Districtin Preferred Ins. Co. v. Richard Parks Trucking Co., 158 S0.2d 817, 820 (Fla.

2d DCA 1963) explained one of the significant differences as follows:

An agreement for arbitration ordinarily encompasses the disposition of
theentirecontroversy between the parties upon which award ajudgment
may be entered, whereasan agreement for appraisal extendsmerely tothe
resolution of the specific issues of actual cash value and the amount of
loss, al other issuesbeing reserved for determinationinaplenary action
before the court.

Id. at 820. Seealso, United StatesFidelity & Guaranty Co. v. Romay, 744 So.2d 467,

469 (Fla. 3d DCA 1999). With those historical principles in mind, this Court can
easily resolve the issue presented in this case.

In State Farm Fire& Cas. Co. v. Licea, 685 So0.2d 1285 (Fla. 1996), this Court

addressed the issue of whether an appraisal clause contained in the Licea's
homeownerspolicy wasvoidfor lack of mutuality. The Third District had determined

that the appraisal clause was void. This court quashed the decision of the Third

El TheFifth District hasnoted that an appraisal is "a valuation or estimation
of value of property by animpartial, disinterested person of suitable qualifications."
Cheek v. Bugg, 639 So.2d 144, 146, n. 3 (Fla. 5" DCA 1994).
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District and found that merely because State Farm’ s appraisal clause had aretained
rightsprovision, that it wasnot void for lack of mutuality of obligation. Initsdecision
which addressed a claim arising out of a loss from Hurricane Andrew, this Court
stated that achallenge of coveragewasexclusively ajudicial function. Should acourt
decide that coverage exists, then the dollar value agreed upon under the appraisal
process will be binding upon both parties. The Licea court further stated:
Thus, wherethereisademand for an appraisal under thepolicy, theonly
"defenses’ which remained for the insurer to assert are that thereis no
coverage under the policy for the loss asawhole, or that there has been
aviolation of the usua policy conditions such as fraud, lack of notice,
and failureto cooperate. Weinterpret the appraisal clauseto requirean
assessment of the amount of a loss. This necessarily includes
determinations as to the cost of repair or replacement and whether the
requirement for arepair or replacement was caused by acovered peril or
a cause not covered, such as normal wear and tear, dry rot or various
other designated excluded causes.
Id. at 1288.
The above-quoted language has caused some confusion among the District

Courts of Appeal. For instance, in the present case and in its decision in Florida

Select Ins. Co. v. Keelean, 727 So.2d 1131 (Fla. 2d DCA 1999), the Second District

determined that this Court’ sdecision authorized apprai sersto make determinations of
whether alosswas acovered cause of loss, and as such, presented an arbitrableissue

for the appraisal panel and not for the court.
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The First and Third Districts have specifically rejected that proposition and

cometo the exact opposite conclusion. For instance, inOpar v. AllstateIns. Co., 751

So.2d 758 (Fla. 1* DCA 2000), Michael and Caroline Opar obtained an insurance
policy from Allstate covering their property located in Destin. In October, 1995,
Hurricane Opal struck northwest Florida, and the Opars beach-front residence was
destroyed. Allstate denied the claim for loss on the ground that the damage was
caused by astorm surge, aloss not covered under the policy. The Oparsreplied that
their property was damaged in full or in part by awindstorm, Hurricane Opal, which
wasindeed acovered peril. The Oparsmadeaformal demand for appraisal under the
terms of the insurance policy. Like Nationwide's policy here, Allstate’s policy
provided that "if you wefail to agree on the amount of |oss, either party may make a
written demand for appraisal.” Allstate refused appraisal, and the Opars filed a
complaint for declaratory relief seeking an order declaring their right to an appraisal.
Thetria court found that there was nothing in the record indicating that there was a
disagreement regarding the amount of loss and because the clause required aforced
appraisal only if therewasadispute asto theamount of |oss, the court determined that
theappraisal clausewasnot implicated until it wasfirst decided whether thelosswas
covered. The court granted Allstate’s motion for summary judgment in the suit for

declaratory relief.
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On appedl, the parties did not dispute the enforceability of the appraisal
provision, that they are considered binding arbitration agreements, that they are
considered conditions precedent to the insured’ s right to maintain suit on the policy
and that they were enforceabl e to determine the disputes asto the amount of the | oss.
Nevertheless, the court noted that it was well-established that the appraisal process
could not be used to determine coverage issues which were judicial determinations.

Under the circumstances, the court concluded that Allstate was required to
comply with the appraisal provision before a determination was made regarding
whether an uncovered peril, storm surge, or acovered peril, wind storm, damaged the
Opars property. Citing to the Second District’ sdecision inKeelean, the court stated
that the facts were very similar and noted that based upon Keelean and the Third

District’ sdecision on Paradise Plaza Condominium Assn., Inc. v. Reinsurance Corp.

of New York, 685 So.2d 937 (Fla. 3d DCA 1996) (en banc), the trial court erred as

amatter of law by failing to require the parties to proceed with the appraisal.
TheFirst District al so considered the argument of the Opars, whichisthesame
argument made by Nationwide bel ow, that the appraisal process should address both
the amount of the loss and its cause, which the Opars maintained was required by
virtue of the above-quoted language from this Court’s Licea decision. The First

District stated that although the language could arguably support their position that
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appraisals may determine the cause of the damage, this Court had also reiterated the
long-established rule that a challenge of coverage is exclusively ajudicial question.
The court noted further that the agreements to arbitrate were binding only as to the
Issuessubmitted to arbitration. Theinsurance policy beforeit, the operativelanguage
of which isidentical to Nationwide' sin this case, provided that the only issueto be
resolved by the appraisal process was the amount of the loss. The court stated that
if thetrial court determined when the casewasfully tried onthe merits, that thedamage
was caused by acovered peril, wind storm, then Allstatewould be bound immediately
by the amount of the ascertained appraisal. If, onthe other hand, acoverage defense
was determined successful inwholeor in part, then Allstate either would not beliable

or would beliableonly inpart for theamount. Citing, Montavov. Travelersindemnity

Co., 643 S0.2d 648 (Fla. 5" DCA 1994).
Morerecently, the Third Digtrict haslikewiseregected the Keel ean interpretation

of the quoted provision from Liceain Gonzalez v. State Farm Fire & Cas. Co.,

So.2d  ,26Fa L. Weekly D390 (Fla. 3d DCA, 2001). InGonzalez, theinsureds
appealed following an appraisal award of zerointheir claim against their homeowners
insurer. The Third District concluded that the appraisers impermissibly decided
whether theentire claimwaswithinthe coverage of theinsurance policy. Assuch, the

court reversed the final judgment entered in favor of State Farm.
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Mr. and Mrs. Gonzal ez submitted aclaimto State Farm under their homeowners
policy asserting that blasting in their neighborhood had caused cracksinthewallsand
tiles at their home. The policy provided coverage if blasting were the cause of
damage. State Farminvestigated and denied the claim and maintained that the cracking
was attributabl eto minor settling of thefoundation, and settlement fell withinapolicy
exclusion. Like the Johnsons here, the Gonzalezs filed suit and State Farm in turn
demanded appraisal. Relying upontheabove-quoted languagefrom Licea, State Farm
argued that the apprai serswere allowed to decidewhether the entire claim waswithin
or outsidethepolicy coverage. Thetrial court agreed ruling that the apprai sers should
givean opinion asto causation and damages. State Farm’ s appraiser and the umpire
determined that the entirelosswas caused by settling and not blasting and entered an
award of zero. Thetrial court confirmed that award.

State Farm’'s policy had an appraisal provision virtually identical to
Nationwide' sinthiscase. The Third District noted that State Farm’ s defense of the
claim was that there was no coverage under the policy for the lossasawhole. The
court stated that under Licea, the question of whether thelosswas caused by blasting
or settlement wasfor the court, not the appraisers. State Farm maintained that under
Licea, the appraiserswere allowed to determine the cause of the cracking or settling,

and as such, return an award for zero. The Third District rejected the argument and
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stated that State Farm was reading the quoted sentence out of context asearlier inthe
decision, this Court had explained that a challenge of coverageisajudicial question
and that among the defenseswhich remainfor theinsurer to assert arethat thereisno
coverage under the policy for the loss as a whole. The court noted that this was
precisaly the situation before since State Farm'’ s position was that the entire loss fell
withinapolicy excluson. TheThird District further explainedthat in Licea, thisCourt
was merely saying that when an insurer admitsthat thereisacovered |loss, and there
Is a disagreement on the amount of the loss, it is for the appraisers to arrive on the
amountto bepaid. Inthat circumstance, the apprai sersaretoinspect the property and
sort out how much of it isto be paid on account of acovered peril. The court further
articulated that inthe Liceasituation, should the homeownerspolicy provide coverage
for wind storm damage to aroof, but exclude coveragefor dry rot, the appraisersare
toinspect theroof and arriveat afair valuefor thewind storm damagewhileexcluding
payment for therepairsrequired by thepre-existing dry rot. DistinguishingLiceafrom
the case beforeit, the court noted that State Farm took the position that there was no
coverage for the clam whatsoever (like Nationwide has done here) while the
homeownersstated that theclaimfell within applicable coverage. Thecourt stated that
whether the claimiscovered by the policy isajudicial question, not aquestionfor the

appraisers.
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The Second District erred when it misinterpreted Liceato allow the appraisers
to make the coverage decision. Nationwide has not admitted that there is some
covered damage in need of valuation. It maintains nothing is owed because thereis
no coverage. The decision on whether Nationwide is correct should be made in the
judicial forum.

The Second District also misapplied Liceabecause it overlooked this Court’s
statement that acoverage situation is presented when theinsurer takesthe position that
there is no coverage for the loss as awhole. Below, Nationwide carefully tried to
avoid maintaining that therewas no coverage under the policy asawholefor thisloss.
Rather, Nationwide took the position that there was coverage for sinkholeloss under
itspolicy. It then claimed that no sinkhole had caused damage to the Johnson home,
and as such, no question of coveragewas presented. According to Nationwide, there
was simply a question of “how much,” which in Nationwide's view was zero.
Nationwide's linguistic contortions to the contrary notwithstanding, Nationwide's
position is quite clear. Thereisno coverage for thislossasawhole. Nationwide's
position necessarily means that a judge, and not appraisers, should make the
determination as to whether the damage to the Johnsons' property is covered under
Nationwide s policy. Therefore, had the Second District properly applied Licea, it

would have rejected Nationwide' s position.
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Evenif thisCourt’ sdecisioninLiceaspecifically authorized appraisersto make
coverage determinations, the Second District still erred because Nationwide' sposition
contraveneswell-established Floridalaw concerning theinterpretation of agreements
to arbitrate and the interpretation of insurance policies.

Floridalaw isquite clear that agreementsto arbitrate are only binding asto the

issues submitted to arbitration. See, Roev. AmicaMut. Ins. Co., 533 So0.2d 279, 280

(Fla. 1988). That rule must be read in conjunction with the law that insurance
contracts are to receive areasonable, practical and sensible interpretation which is
consistent with the intent of the parties and not a strained, forced or unrealistic

interpretation. See, Weldon v. All American Lifelns. Co., 605 So.2d 911, 915 (Fla.

2d DCA 1992); American Manufacturers Mut. Ins. Co. v. Horn, 353 So.2d 565, 568

(Fla. 3d DCA 1977), cert. den., 366 So.2d 885 (Fla. 1978). Assuch, courts are not
authorized to place strained or unnatural constructions on terms of an insurance
policy, and they are prohibited from adding meaningsthat are not otherwise present.

See, Excelsior Ins. Co. v. Pomona Park Bar & Package Store, 369 So.2d 942 (Fla

1979); Jefferson Ins. Co. of New York v. SeaWorld of Florida, Inc., 586 So.2d 95,

97 (Fla. 5" DCA 1991); St. Paul Guardian Ins. Co. v. Canterbury School of Florida,
Inc., 548 So.2d 1159 (Fla. 2d DCA 1989). Any ambiguity in an insurance policy is

to beconstrued strictly against thedrafter andinfavor of theinsured. Prudential Prop.
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& Cas. Co. v. Swindal, 622 So.2d 467, 470 (Fla. 1993); Gulf Life Ins. Co. v. Nash,

97 So0.2d 4, 9-10 (Fla. 1957).
The appraisal provision in Nationwide's policy provides:
Appraisal

If we and you disagree on the amount of |oss, either may make written
demand for an appraisal of theloss. Inthisevent, each party will select
acompetent and impartial appraiser. The two appraiserswill select an
umpire. If they cannot agree, either may request that sel ection be made
by a judge of a court having jurisdiction. The appraisers will state
separately the amount of theloss. If they fail to agree, they will submit
their differencesto the umpire. A decision agreed to by any two will be
binding. Each party will:

a pay its chosen appraiser; and

b. bear the other expenses of the appraisal and umpire
equally.

If thereisan appraisal, we still retain our right to deny the
clam.

[emphasis supplied]

Liketheother languageinitspolicy, presumably, Nationwide carefully chosethe
wordsit used when it drafted the appraisal agreement in this contract. The appraisal
agreement doesnot confer upon Nationwidetheright to submit to apprai sers, whether

aparticular loss resulted from a covered cause of loss, an excluded cause of loss or
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was subject to any one of the numerous limitations contained in its policy. Rather,
Nationwide, limited its ability to request an appraisal as follows:

If we and you disagree on the amount of |oss, . . .

When Nationwide chosethosewords, it did so withlegal knowledge, actual or
constructive, that thosewordshad adefinitivemeaning. Thosewordsmeantheactual
cash value of aloss. Those words do not mean that if Nationwide and the insured
disagreed about whether a particular losswas acovered cause of lossasidentifiedin
Paragraph A. 3. of the property coverage, that those issueswould also fall withinthe
parametersof theagreement for appraisal. Under ordinary English, theterm*amount
of loss” would not include adetermination of whether aparticular lossfell withinthe
parameters of the term “covered causes of loss,” asused in Nationwide spolicy. As
thedrafter of that policy, the contract must be construed against Nationwide, anditis
prohibited from seeking to rewritethe contract to include such provisionswhich quite
clearly the policy was not written to include. As such, even if appraisers were
authorized under the law of this state to determine whether a loss resulted from a
covered cause of 10ss as opposed to an excluded one, Nationwide' s policy does not
expressly confer such aright upon any appraisersinthiscase. Most respectfully, the
Second District erred when it rewrote Nationwide's contract to authorize the

appraisers to reach such a conclusion in this case.
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This Court should quash the decision of the Second District and approve the
decisions of the First and Third Districts respectively in Opar and Gonzalez and
reaffirm that coverage issues are to be purely judicial determinations. Insurerslike
Nationwide should not be able to avoid long-standing Florida law by resorting to
semantic contortionsthrough its assertion that theissuein this case presents an issue
of amount of loss and not whether there is coverage for this particular loss.
Nationwide has taken the position that there is no coverage for thisloss asawhole.
Thus, even under Lices, it should have conceded that the judicial forum was the
appropriate place to have this case resolved. This Court should quash the decision

below with directions on remand to approve the decision of the circuit court.

CONCLUSION
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As this Court said in Licea, a challenge of coverage is exclusively ajudicia
guestion. Here, the Second District overlooked that clear statement of policy and law
from this Court when it authorized Nationwide's appraisers to make coverage
determinations concerning whether damage was caused by a covered or excluded
cause of loss. Thedecision of the Second District should be quashed with directions
on remand to reinstate the trial court’s order.
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