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ABBREVIATIONSUSED IN BRIEF

Parties. Petitioner Dale Edward Sjuts will be referred to as “ Petitioner” or
“Suts’ inthisbrief. Respondents State of Floridaand Dr. Alan J. Waldman will be
collectively referred to as “ State” in this brief except where the context indicates
otherwise.

Record. Thethree-volume record on appeal will be cited as“R” followed by
the volume number and page number(s), e.g., R1-69.

Petitioner’sBrief. Referencesto Petitioner’ sinitial brief shall be “Init. Br.”
followed by the page number(s). References to the documents in the appendix to
Petitioner’ sbrief shall be“Init. Br. App.” followed by thetab letter, e.g., Init. Br. App.
B.

Appendix to State'sBrief. The appendix to this brief includes the decision
below (Tab A) aswell asthetrial court’s order which was affirmed by the Second
District (Tab B). Referencesto those documentsshall be“App.” followed by thetab

|etter, e.g., App. A.

Vi i



STATEMENT OF THE CASE AND FACTS

The Statement of the Case and Facts in Petitioner’ s brief isincomplete. The
State offersthe following Statement of the Case and Factsin lieu of that provided by
Petitioner:

This case wasinitiated on January 5, 1999, when the State filed a Petition for
Commitment against Sjuts pursuant to the immy Ryce Act, sections 916.31-.49,
FloridaStatutes (1998 Supp.). R1-1,-30. The petition alleged that Sutsisasexually
violent predator based upon histwo previousconvictionsfor attempted sexual battery
on a child under the age of 12 and based upon mental abnormalities (namely
Pedophilia, marijuana abuse, alcohol abuse, and cocaine abuse) which makes Suts
“likely to engagein actsof sexual violenceif not confined in asecurefacility for long-
term control, care and treatment.” R1-1to -2. The allegationsin the petition were
based upon a report detailing Suts psyco-sexual history prepared by Dr. Alan J.
Waldman, aforesnic psychiatrist who examined Suts as part of a multidisciplinary
team established under the immy Ryce Act. R1-1, -22, -14t0-18. And see R3-343
(Suts' consent to the evaluation).

After thetrial court entered anex parte order finding probable causeto declare
Sjuts asexually violent predator, R1-24, the Public Defender for the Tenth Judicia
Circuit was appointed to represent Sjuts who isindigent. R1-47. On February 1,
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1999, the Public Defender filed an answer which set forth four “counterclaims.” R1-
69. Thefirst “counterclaim” purported to allege a cause of action under 42 U.S.C. §
1983 for an“unlawful searchviolating privacy rights’ and the second “ counterclaim”
purported to allege a cause of action under 8 1983 for “fal se imprisonment violating
liberty interests.”* R1-69to-72. Both § 1983 “counterclaims’ were directed at the
Stateof Floridaand Dr. Waldmanin hisindividual capacity. R1-69 (115-16), R1-71,
R1-72. Both § 1983 “counterclaims’ were based upon the legal premise that the
Jmmy RyceAct doesnot authorizeamental health eval uation beforeaprobabl e cause
determination ismade under the Act by thetrial court. R1-70, -71 (11124, 30). More
specifically, the 81983 “ counterclaims’ were based upon alegationsthat Dr. Waldman
coerced Petitioner into undergoing the psychiatric eva uation by misinforming himthat
the eval uation waspermitted by and waswithin the context of the Jimmy RyceAct and

that Petitioner would not be released at the end of his sentence if he did not consent

1 The third counterclaimalleged that the Jimy Ryce Act is
unconstitutional on various grounds. R1-72 to -74. The forth
counterclaim sought to prohibit the State from procuring or
utilizing the nental evaluation of Petitioner (and presunably
other potential Ryce Act defendants) w thout a court order and
further sought to require the State to establish formal rules to
supervi se the assessnent and eval uati on process. R1-74 to -75.
The viability of the third and fourth counterclains are not at
issue in this appeal. See slip op. at 3 n.2; R2-261.
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totheevaluation. R1-70, -71 (11120-22, 30). The § 1983 " counterclaims’ sought the
following relief:

[1] Findthatthe Stateand Dr. Waldman violated [ Petitioner’ s| constitutional
rightsin violation of 42 U.S.C. § 1983.

[2] Award compensatory damages against Dr. Waldman;
[3] Award punitive damages against Dr. Waldman;
[4] Award attorney fees pursuant to 42 U.S.C. § 1988; and

[5] EnjointheStateand Dr. Waldman from using [Petitioner’ s| evaluation or
gaining any benefit therefrom.

R1-71, -72.

The Office of the Attorney General appeared to defend the State and Dr.
Waldman against thetwo § 1983 “ counterclaims’ and subsequently movedto dismiss
thoseclaims. R1-111, -113to-117 (asto the State); R1-153, -155t0 -161 (asto Dr.

Waldman).? Thetrial court, relying on Stateex rel. Smith v. Jorandby, 498 So.2d 948

(Fla. 1986), dismissed the § 1983 “counterclaims’ without prejudice because such
claimsfor “monetary damages against the State and its agentsis beyond the scope of

thepublic defender’ sstatutory authority” insection 27.51, Fla. Stat. (1997).3 R2-260

2 The Ofice of the Attorney GCeneral serves as |egal
counsel to the nmultidisciplinary team of which Dr. Wl dman was
a nmenber. See 8§ 916.33(3), Fla. Stat. (1998 Supp.).

3 A hearing on the State’s notions to dismiss the § 1983
“counterclains” was held on March 25, 1999. See R3-355 to -369
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to-263 (copy in App. B). Petitioner filed anotice of appeal which characterized the
trial court’ sorder as“afinal judgment dismissingpermisssivecounterclaims.” R2-347
(emphasis supplied).

The Second District affirmed the trial court’s dismissal of the § 1983
“counterclaims.” Slip op. at 2 (copy in App. A; reported at 774 So.2d 783). The
court determined that the “trial court correctly concluded that the public defender
exceeded hisstatutory authority whenfiling thecounterclaims.” 1d. at 3(citing827.51
and Jorandby). The court further held that the § 1983 “counterclaims’ were subject
to dismissal because “the State is not a proper defendant ina 8 1983 suit.” Id. at 4.
Finally, the court held that the § 1983 claimswere not proper counterclaimsor third-
party actions against Dr. Waldman because Dr. Waldman isnot an opposing party in
the underlying litigation and the claims are not based upon the same transaction or
occurrence that is the subject-matter of the immy Ryce Act proceeding. Id.

Sjuts subsequently filed a notice to invoke this Court’s discretionary
jurisdiction. Thesolebasisfor review set forthinthenoticeand thejurisdictional brief

filed by Petitioner wasthat thedistrict court’ sdecision affectsaclassof constitutional

(transcript of hearing). It should be noted that the transcript
attached to Petitioner’s brief (Init. Br. App. B) is of a
hearing in a different case before a different judge involving
a different defendant.




officers, namely the Public Defenders. On April 17, 2001, the Court accepted

jurisdiction and set the case for oral argument.



STANDARD OF REVIEW

The standard of review isdenovo. See Execu-Tech Business Systems, Inc. v.

New Qji Paper Co. Ltd., 752 So.2d 582, 584 (Fla. 2000) (a ruling on a motion to

dismiss based upon a question of law is reviewed de novo).

SUMMARY OF THE ARGUMENT

Thetrial court properly dismissed Suts' § 1983 “counterclaims’ against the
State and Dr. Waldman. The Public Defender is without authority to pursue such
claimson behalf of Sutsand, in any event, such claimsare not proper counterclaims
or third-party claimsinaJimmy RyceAct proceeding. Accordingly, the Court should
approvethe Second District’ sdecision which affirmsthetrial court’ sdismissal of the
§ 1983 “counterclaims’ without prejudice.

This Court expressly held in State ex rel. Smith v. Jorandby, 498 So.2d 948

(Fla. 1986), that the Public Defender hasno authority to bring a8 1983 action seeking
monetary damages against the State on behalf of an indigent defendant. There have
been no material changesto the constitutional and statutory provisionsgoverning the
Public Defenders which would undermine the Court’ s holding in Jorandby. Indeed,
the 1999 amendments to section 27.51 reaffirm the limited scope of the Public

Defender’ s authority in civil actions.



Moreover, Syuts 8§ 1983 claims are not proper counterclaims or third-party
clamsin thisJmmy Ryce Act proceeding. The 8 1983 claims may not be brought
against the State which isthe only “opposing party” in the commitment proceeding.
To the extent that the 8§ 1983 claims are directed at Dr. Waldman in his individual
capacity, they arenot counterclaimsbecause Dr. Wal dmanisnot an “ opposing party”
in the commitment proceeding. In any event, the 8§ 1983 claims are not proper
counterclaims because they do not arise out of the same transaction or occurrence as
the underlying Jimmy Ryce Act proceeding and involve completely different issues.
Accordingly, the 8 1983 claims against Dr. Waldman should be raised in a separate

action if at all.



ARGUMENT

THE TRIAL COURT CORRECTLY DISMISSED SJUTS
PURPORTED 8§ 1983 “COUNTERCLAIMS’ BECAUSE THE
PUBLIC DEFENDER HASNO AUTHORITY TO BRING SUCH
CLAIMS AND, IN ANY EVENT, THEY ARE NOT PROPER
COUNTERCLAIMSOR THIRD-PARTY CLAIMSINAJIMMY
RYCE ACT COMMITMENT PROCEEDING.

Although not entirely clear from Petitioner’ sbrief, thiscase presentstwoissues
for review. Thefirst iswhether the Public Defender has authority to bring a § 1983
action seeking monetary damages on behalf of an indigent defendant. The secondis
whether a§ 1983 action may beinterjected asacounterclaimor third-party claimina
Jimmy Ryce Act commitment proceeding by anyone on the defendant’ sbehalf. The
Second District properly decided each issue and its decision should be approved.

A. ThePublic Defender hasno authority to bring 8 1983 claims
seeking money damages on behalf of an indigent defendant.

The Public Defenders are not vested with inherent discretionary authority to
represent indigent persons nor to determine the nature of the cases in which

representation is provided. In State ex rel. Smith v. Brummer, 443 So.2d 957 (Fla

1984), the Court held that the Public Defender exceeded hisauthority in accepting an
appointment by a federal district court to represent indigent defendants in federal
habeas proceedings. |n reaching thisdecision, the Court explained the parameters of

the Public Defenders’ authority:



The Office of the Public Defender isacreature of the state
constitution and of statute, not of the common law . . . .
The functioning of that office is regulated by statute,
sections 27.50-.59, Florida Statutes (1981), and by court
rule. Florida Rule of Crimina Procedure 3.111. Section
27.51 sets forth the duties of the public defender: To
represent any indigentswho face possibleloss of liberty, or
any indigent minor alleged to be adelinquent child, and to
handle felony appeals in the state or federal courts.

1d. at 959.
Moreover, the Public Defenders do not have “blanket authority” to determine
the scope of representation in any case in which their office is appointed:

The office of public defender is totally a creature of the
state constitution and of statute, not of common law. State
ex rel. Smithv. Brummer, 443 S0.2d 957 (Fla. 1984). The
applicablestatute, (section 27.51, Florida Statutes (1985)),
does not provide blanket authority for the public defender
to represent all indigent persons in al types of crimina
actions. Behr v. Gardner, 442 So.2d 980 (Fla. 1st DCA
1983).

Moorman v. Bentley, 490 So. 2d 186, 187 (Fla. 2d DCA 1986). If the Public

Defenders have no authority to undertake representation of indigent personsin “all
types of criminal actions,” then they surely do not have such authority in al types of
civil cases.

This caseiscontrolled by State ex rel. Smith v. Jorandby, 498 So.2d 948 (Fla.

1986), which also involved a 8§ 1983 action filed by a Public Defender seeking



monetary damages againgt state officials. In Jorandby, the Court expressly (and
unanimously) held:

... under Florida's constitution and statutory law, public

defenders are authorized only to represent defendants

whose liberty interests are threatened by the State of

Florida, and, consequently have no authority to seek money

damages against the state on behalf of their clients.
Id. at 949.* There have been no material changes to the Florida Constitution or the
controlling statutes since Jorandby was decided which woul d undermine the holding
inthat case. Indeed, asdiscussed below, a1999 amendment to section 27.51, Florida
Statutes, effectively codifiesthe holding of Jorandby. Accordingly, the Court should
reaffirm Jorandby and approve the Second District’s decision which affirmed the
dismissal of the 8§ 1983 “ counterclaim” filed by the Public Defender against the state-
appointed psychiatristinthe Jimmy Ryce A ct commitment proceeding underlyingthis
case.

Petitioner does not even mention Jorandby until page 15 of hisbrief and then

attempts to distinguish that case on the basis that the § 1983 claim filed in this case

seeksto enjointhe Statefrom using the psychiatrist’ sevaluationin addition to seeking

4 Accord State ex rel. Butterworth v. Kenney, 714 So.2d
404, 410-11 (Fla. 1998) (Ofice of the Capital Collateral
Regi onal Counsel may not represent crimnal defendants in 8§ 1983
actions because the statutes establishing the CCRC does not
provi de such authority).
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money damages against the psychiatrist. That distinction fails. First, theinjunctive
relief sought against the State is not available because the State is not a proper

defendantinag8 1983 action. SeeWill v. Michigan Dept. of State Police, 491 U.S. 58,

109 S.Ct. 2304 (1989).> Second, injunctiverelief against Dr. Waldman in hisindividual

capacity could not precludethe State from using the psychiatrist’ sevaluation at trial;
amotioninlimineistheproper procedural mechanismto precludetheuseof evidence
at trial.® Without theimproper claim for injunctiverelief against the State, the § 1983
“counterclaims” inthiscasearefunctionally identical tothe 8 1983 claimin Jorandby;
they involve property interests (e.g., money damages) rather than liberty interests.
Accordingly, the Court should hold, asit did in Jorandby, that the Public Defender in
this case has “no authority to participate as counsel in this civil rights case.”

Jorandby, 498 So.2d at 949.

> Petitioner now concedes that the 8§ 1983 “countercl ains”
may have been “wongfully filed ... against the ‘State’”. Init.
Br. at 17.

® See, e.q., Dailey v. Milticon Devel opnent, Inc.,417 So.2d
1106 (Fla. 4" DCA 1982) (“The purpose of a nmotion in limne is
generally to prevent the introduction of inproper evidence, the
mere nmention of which at trial would be prejudicial.”); Devoe v.
Western Auto Supply Co., 537 So.2d 188 (Fla. 2" DCA 1989)(“The
purpose of a notion in limne is to exclude irrelevant and
immaterial matters, or to exclude evidence when its probative
value is outweighed by the danger of unfair prejudice.”)
(citations omtted). But cf. Pennsyl vania Board of Probation
and Parole v. Scott, 524 US 357, 118 S.C. 2014 (1998)
(exclusionary rule does not apply in civil cases).

11



As set forth above, the Florida Constitution does not provide the Public
Defendersany inherent authority; instead, it providesthat the Public Defender “ shall

perform duties prescribed by general law.” Art. V, § 18, Fla. Const. (emphasis

supplied). The Legidlature has prescribed the Public Defenders duties in section
27.51 and, asthe Court recognized in Jorandby, each circumstancelisted inthat statute
“is directed toward an event that could result in incarceration” or which involves a
“prosecution by the state threatening an indigent’ s liberty interest.” Jorandby, 498
S0.2d at 950. The Public Defender iswithout authority to perform duties other than

those specified in section 27.51 or another general law.” Seeid. And cf. Attn’y Gen.

Op. 95-45 (concluding that public defender has no authority to represent indigent
person in proceeding to expunge or seal indigent’s criminal history because such
authority isnot specifically enumeratedin section 27.51); Kenney, 714 So.2d at 710-11
(authority of the Office of the Capital Collateral Regional Counsdl is limited to that
specified in its enabling statutes).

Petitioner has not, and cannot identify any general law which authorizes the

Public Defender to pursue acivil cause of action (under 8 1983 or otherwise) on his

" The Public Defender’s representation of Petitioner in the
underlying Jimy Ryce Act conm tnment proceeding was specifically
aut horized by section 916.36(3), Fla. Stat. (1998 Supp.). And
cf. Init. Br. at 7-8. Section 27.51 was anended in 1999 to
further clarify the public defender has such authority. See ch.
99-222, 8§ 2, Laws of Fla. (effective May 26, 1999).

12



behalf. Theabsenceof suchstatutory authority isreaffirmed by the 1999 amendments
to section 27.51 throughwhichthe L egidatureclarified thelimited nature of the Public
Defenders’ dutiesin civil actions. Specifically, section 27.51(1)(d) was amended to
read:

(1) The public defender shall represent, without
additional compensation, any person whoisdetermined by
the court to beindigent asprovided ins. 27.52 and whoiis:

* * *

(d) Sought by petition filed in such court to be
involuntarily placed as a mentally ill person or sexually
violent predator or involuntarily admitted to residential
services as a person with developmental disabilities.
However, apublic defender does not have the authority to
represent any person who is a plaintiff in a civil action
brought under the Florida Rules of Civil Procedure, the
Federal Rules of Civil Procedure, or the Federal Statutes,
or who is a petitioner in an administrative proceeding
challenging a rule under chapter 120, unless specifically
authorized by statute.

Ch.99-222, 82, Lawsof Fla. (effectiveMay 26, 1999) (underscored language added).
The 1999 amendments effectively codify the holding in Jorandby as well as the
broader principle underlying that decision. Specifically, theamendmentsclarify that
the Public Defenders authority in civil casesis limited to cases where an indigent
defendant’s liberty interests are at stake and that the Public Defenders have no

authority to represent such persons as plaintiffs in any type of civil case.
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Thetitleto the 1999 |egidlation confirmsthat the amendmentsto section 27.51
wereintended to clarify the existing state of thelaw. Specifically, thetitle explained
the amendments to section 27.51 as follows:

.. .; clarifying duty of the public defender to represent

sexually violent predators who are indigent; prohibiting a

public defender from representing such persons in civil

actions and administrative proceedings; . . . .
(emphasis supplied). The legidative history of the amendments to section 27.51
further confirmsthat theamendmentswereclarifying that the Public Defenders’ only
authority in civil caseswasto represent indigent defendantsin Baker Act and Jimmy
Ryce Act cases.®

Petitioner argues that notwithstanding Jorandby and the limited authority

provided to the Public Defender by statute, the Public Defender has authority to

prosecute his§ 1983 claimsinthis case becausethey are* compul sory” counterclaims.

8 See Staff Analysis for CS/CS/SB 2192 (Sen. Judic. Comm
Apr. 8, 2001) (“[The bill] clarif[ies] the duties of a public
defender to include representation of sexually violent predators
who are indigent in civil commtnent proceedings and prohibit][s]
representation of such persons in other civil or admnistrative
matters[.]”). The staff analysis 1is available through the
Legi slature’s websi te at http://www. | eqg. state. fl.us
[ dat a/ sessi on/ 1999/ Senate/ bill s/ anal ysi s/ pdf / SB2192. j u. pdf.
And see Tape recording of Senate Judiciary Conmttee neeting
(Apr. 7, 1999) (comments of Sen. Gant) (explaining that
Amendnent 2 to CS/SB 2192, the anendnent which added the
underscored |anguage to § 27.51(1)(d), is a “sem-technical
anendnent”) (tape available from commttee, Room 515 Knott
Bui | di ng) .
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Init. Br. at 4-7, 8, 16-18. This argument is without merit.° The nature of the
counterclaim has no effect on the authority delegated to the Public Defender by the
Florida Constitution and by statute.

Asacorollary to that argument, Petitioner contendsthat the Public Defender’s
ability torepresent himinthe Jimmy Ryce A ct proceeding would be unconstitutionally
limited if the Public Defender isprecluded from bringing the 8 1983 “ counterclams’
onhisbehalf. Init. Br. at 10-15. Insupport of thiscontention, Petitioner relieson Polk

County v. Dodson, 454 U.S. 312, 102 S.Ct. 445 (1981), and Lega Services Corp. V.

Velazquez, 121 S.Ct. 1043 (2001). Those cases are inapposite.

Polk County involved asuit against apublic defender under 8§ 1983. The Court
held that the public defender was not a proper defendant under 8 1983 because his
actions were not “under color of statelaw.” 454 U.S. at 321-325, 102 S.Ct. at 451-
453. In reaching that conclusion, the Court discussed the nature of the public

defender’s function and, generaly, his “independence” from state control. 1d.

° It is also an argument not presented to the trial court.
See Init. Br. at 4 (conceding that the nature of the § 1983
clainms “was not discussed” at the March 29, 1999, hearing on the
State’s notion to dismss those clains). Mreover, the argunent
is inconsistent wwth Petitioner’s characterization of the § 1983
claims in his notice of appeal where he stated that the order

“is a final judgnment dism ssing perm ssive counterclains.” R2-
347 (enphasis supplied). The Court should not entertain the
i nconsi stent position now being advocated by Petitioner. See

generally New Hanpshire v. Mine, 2001 W 567710 (U S. My 29,
2001) (discussing “judicial estoppel”).
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Contrary to Petitioner’ sargument, however, Polk County doesnot stand for thebroad
proposition that the State is without authority to limit the duties and authority of the
Public Defender. Indeed, the State’' sconstitutional duty to provide counsel toindigent

defendants extends only to proceedingsin which the defendant’ sliberty interestsare

threatened. Seegenerally Gideonv. Wainwright, 372 U.S. 335, 83 S.Ct. 792 (1963).
In thisregard, the broad language in Polk County discussing the “independence’ of
the public defender must be construed to extend no further than those circumstances.
Where, as here, the 8 1983 claim involves property interests (e.g., money damages)
rather than liberty interests, the State is not obligated to provide counsel and Polk
County is not implicated.

Moreover, the general principle espoused in Polk County that the Public

Defender must be allowed to fully defend “hisclient” isnot undermined if the Public
Defender is precluded from representing Sjutsin the 8 1983 claims. Theinability of
the Public Defender to pursue monetary damages against Dr. Waldman in his
individual capacity does not impede the Public Defender’ s defense of Suts in the
Jimmy Ryce Act commitment proceeding. Theissuesinvolved in the commitment
proceeding are completely different than the issues involved in a 8 1983 action for
money damages. The commitment proceeding focuses on Suts' prior convictions

and hispresent mental state, see §916.32(9), Fla. Stat. (1998 Supp.); by contrast, the

16



8 1983 claims focus on the actions of Dr. Waldman and the resulting monetary
damagesto Suts, if any.

Veazquezisalsoinapposite. Inthat case, the Courtinvalidated afedera statute
which prohibited funds appropriated to legal services' attorneysfrom being used to
challengethe constitutionality of welfare statutes. 121 S.Ct at 1047. Here, the Public
Defender is not precluded from arguing on behalf of Sjuts that the Jimmy Ryce Act
is unconstitutional.™® Moreover, the restriction on the legal services' attorneysin
Ve azquez prejudiced their indigent clientsbecausethey would beunlikely tofind other
counsal. 121 S.Ct. at 1051. That is not the case here even though Petitioner argues
that if the Public Defender cannot represent him, then “no one will.” Init. Br. at 8-9.

Thisspeculative argument iswithout merit; Petitioner will not be prejudiced if
thisCourt determinesthat the Public Defender iswithout authority to represent himin
the 8 1983 action. Asthe Second District noted, Petitioner may represent himself or
obtain other counsel for purposes of his section 1983 action. Slip op. a 3.
Petitioner’s indigent and incarcerated status does not affect the viability of these

aternativesinlight of 42 U.S.C. § 1988 which providesfor an award of attorneys fees

10 | ndeed, the Public Defender has <challenged the
constitutionality of the Jimy Ryce Act on behalf of Suts in
counterclainms |1l and IV. Rl-72 to -75. The viability of those
counterclains are not at issue in this appeal. See slip op. at
3 n.2; R-261.
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to aprevailing party in a 8 1983 action. Indeed, a primary purpose of § 1988 isto
ensurethat indigentsand otherswith civil rightsclaimswill be ableto retain counsel

to pursue their claims. See, e.qg., Dowdell v. City of Apopka, 698 F.2d 1181, 1189

(11™ Cir. 1983) (citing Congressional record); Lucasv. Guyton, 901 F.Supp. 1047,

1055 (D.S.C. 1995) (awarding attorneys' feesunder § 1988 to inmate who prevailed
in his8 1983 claim and noting that the purpose of 8 1988istois* provideanincentive
for competent and skilled attorneysto take on unpopular casesand indigent clients”).
Moreover, the 8 1983 claimsarestill inthe pleading stage and they must bere-pled and
filed as independent actions rather than a part of the immy Ryce Act proceeding;
therefore, substitution of new counsel for the Public Defender at this stage would not
prejudice Sjuts' § 1983 claim.

Finally, Petitioner’ spositionisunsound public policy. Specifically, delineation
of the duties of the Public Defender is a matter best addressed by the Legislature
because: @) the Public Defenders’ limited resources should not be diverted from the
defense of indigent criminal defendants to pursuing civil damage claims on their

behalf;** b) doctors and other professionalsinvolved in the evaluation process under

1 Ironically, the sanme Public Defender who here is
advocating expansion of his office’'s authority has been the
subject of extensive judicial review addressing “hundreds of
del i nquent cases involving indigent defendants who are not
receiving tinmely appellate review”™ See In re Public Defender’s
Certification of Conflict and Mtion to Wthdraw Due to
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the Jimmy Ryce Act may be discouraged from participating in the process if
counterclaims (whether well-founded or not) seeking to impose personal liability for
monetary damages become common; ¢) malpractice on the part of the Public
Defender in acivil action could result in civil, monetary liability on the part of the
State;*? d) the pursuit of unfounded claims by the Public Defender could subject the
Public Defender to claims by the party who the claim is directed at (here, Dr.
Waldman), whether for abuse of processor somerelated theory; €) asthe proceedings
herein arecivil, the Public Defender could bethe subject of anaward of attorneysfees
under section 57.105, which might ultimately have to be paid by the State.

In light of these considerations, it is apparent that Jorandby and the 1999
amendmentsto section 27.51 which effectively codify that decisionanditsunderlying
policy reflect sound public policy. Accordingly, the Court should reaffirm Jorandby
by approving the Second District’ s decision in this case and holding that the Public
Defender’ sroleistodefend indigentswhoseliberty interestsare being threatened and

not to prosecute civil actions on behalf of the defendant.

Excessive Caseload, 709 So. 2d 101, 102 (Fla. 1998).

12 The issue of the State’s liability for mal practice by the

public defender in the course of representing a crimna
defendant is pending before the Court in Schreiber v. Rowe, Case
no. SC95, 000.
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B. Section 1983 claimsarenot a proper counterclaimsor third-

party claimsin a commitment proceeding under the Jimmy
Ryce Act.

Because§uts §1983 clamsweredismissed “without prejudice’, hemay re-file
those claims pro se or through other counsel. As aresult, it was necessary for the
Second District to address whether the § 1983 claims against Dr. Waldman in his
individual capacity could be interjected as counterclaims or third-party claimsin the
commitment proceeding at all, or whether the claimsmust befiled as separate actions.
The Second District correctly determined that such claims were not proper
counterclaimsor third-party claimsarewere properly dismissed from thecommitment
proceeding. Slip op. at 3-4. The Court should approve that portion of the Second
District’ sdecision a ongwithitsholding that the Public Defender iswithout authority
to bring the 8 1983 claims.

Petitioner apparently concedesthat his 8§ 1983 claimsare not proper third-party
clams. Seenit. Br. at 17 (“Mr. Suts has not filed a third-party claim against Dr.
Waldman under Fla. R. Civ. P. 1.180...."). Asthe Second District determined, the
8 1983 claims cannot be third-party claims because “ Dr. Waldman [does not] owe][]
any part of §Juts's ‘liability’ to the State.” Slip op. at 4. Accord Padavono Civil
Practice, at 8§7.17 (1999 ed.) (discussing the scope of Fla.R.Civ.P. 1.180). Petitioner

contends, however, that the 8 1983 claims can (and must) beraised in thecommitment
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proceeding because they are compulsory counterclaims. This argument is without
merit; the 8 1983 claims are not proper counterclaims at all and certainly are not
compulsory in nature.

The§1983 claimswerefiledinresponseto apetition for commitment under the
Jmmy Ryce Act. The only partiesto that proceeding were the State of Florida and
Syuts. Dr. Waldman was not a party to the Jmmy Ryce Act proceeding. A
counterclaim, whether compulsory or permissive, is properly directed only at “an

opposing party.” See Fla. R. Civ. P. 1.170(a)-(b); see aso Unichem Mfg. Co. v.

Witco Chemical Corp.,522 So.2d 98 (Fla. 3™ DCA 1988) (quoting Durham Tropical

Land Corp. v. Sun Garden Sales Co., 106 Fla. 429, 151 So. 327 (1932)).

Petitioner arguesthat his§ 1983 claimsagainst Dr. Waldman areinfact claims
against an opposing party (i.e., the State) for purposes of Fla. R. Civ. P. 1.170
because Dr. Waldmanisan “agent of the State.” Init. Br. at 17-18. Atthesametime,
however, Petitioner arguesthat Dr. Waldmanis* personally liable” for damagesunder
§1983. Id. at 18; and seeR1-69, 16 (suing Dr. Waldmanin hisindividual capacity).
Petitioner cannot haveit bothways; either Dr. Waldmanisbeing suedin hisindividual
capacity, for whichthe Statewould have no * respondeat superior” liability, see Hafer
v. Malo, 501 U.S. 21, 25-26 112 S.Ct. 358, 361-62 (1991) (distinguishing official

capacity and individual (personal) capacity suits under 8§ 1983); Hodgson v.
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Mississippi Dept. of Corrections, 963 F.Supp. 776, 789 (E.D. Wisc. 1997) (“ personal

capacity suits do not extend any form of liability to the State”),*® or heis being sued
in his official capacity for which he would have no personal liability and the State
could still have no monetary liability. See Hafer, 502 U.S. at 26, 112 S.Ct. at 362
(public officials sued for money damages are not “persons’ for purposes of § 1983
when sued in their official capacity because such suits are “no different than a suit
against thestateitsal ") (quoting Will, supra). Accordingly,innoevent canthe§1983
“counterclaims’ against Dr. Waldman be considered a suit against the State for

purposes of Fla. R. Civ. P. 1.170. See, e.q., Hall v. McDonough, 216 So.2d 84, 85

(Fla. 2 DCA 1968) (regjecting the argument that joinder of anon-party under Fla. R.
Civ. P. 1.170in her individual capacity is appropriate where that party has appeared
only in arepresentative capacity, or vice versa.).

Sjuts suggests that even though Dr. Waldman was not a party to the

commitment proceeding, his “counterclams’ against Dr. Waldman are proper

3 And cf. 8§ 768.28(9)(a), Fla. Stat. (2000) (sovereign
immunity not waived where state enployee acted in bad faith or
in a manner exhibiting willful disregard of human rights, etc.).
Petitioner alleges that Dr. Waldman’'s acted with a *“blatant
disregard for [Petitioner’s] rights.” Init. Br. at 18. And see
R1-70, § 26 (alleging that Dr. Wl dman’'s actions “evince a
reckl ess or careless disregard for, or a deliberate indifference
to [Petitioner’] rights”); R1-71, Y 34 (alleging that Dr.
Wal dman’ s actions were “done in bad faith”).
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pursuant to Fla. R. Civ. P. 1.170(h). Init. Br. at 18. That ruleisinapplicableasitis
premised on aviable counterclaim against an original opposing party. Here, thereis
no viable 8 1983 counterclaim against the Statefor which Dr. Waldman’ spresenceis

necessary to grant completerelief. See Will, supra (State is not a proper defendant

under § 1983).
Even if the 8 1983 claims could be considered to be counterclaims, they
certainly are not compulsory. Asnoted above, the 8 1983 claimsarise out of and are

based upon different aggregatefacts. See Londonov. Turkey Creek, Inc., 609 So.2d

14, 20 (Fla. 1992). The commitment proceeding focuseson Suts' prior convictions
and his present mental state (8 916.32(9), Fla. Stat. (1998 Supp.)) while the § 1983
claimsfocus on the actions of Dr. Waldman and the resulting monetary damages to
Sjuts, if any. Eventhough theremight be someoverlapintheclaimsbecausethey both
involveDr. Waldman’ sreport onthemental stateof Sjuts, theclaimsinvolvedifferent

core facts and legal issues.*

4 See, e.q, McKay v. State Farm Fire and Casualty Conpany,

731 So.2d 852, 854-55 (Fla. 4th DCA 1999)(even though clains
involved the sanme insurance policy, they were not conpul sory
where one claiminvolved the scope of the policy and the other
claiminvolved alleged negligence of the agent in not providing
the proper type of the coverage); Wigum v. Heilig-Myers
Furniture, Inc., 682 So.2d 643, 646 (Fla. 1t DCA 1996) (an claim
for violation of Florida Consumer Collection Practices Act does
not arise out of the sane aggregate set of operative facts as a
creditor’s action to collect the debt even though both clains
i nvol ve the sanme debtors, creditors and debt obligations).
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Finadly, permitting 8 1983 claims to be litigated within the context of the
commitment proceeding is unsound policy and is inconsistent with the legidlative
direction that such proceedings be handled expeditiously. See8916.36(1), Fla. Stat.
(1998 Supp.) (directing that atrial be held within 30 days after the determination of
probable cause). If §1983 claims(or other ancillary matters) wererequired or allowed
to be litigated as part of the commitment proceeding, it would be difficult if not
impossible to hold atrial within the specified statutory period because of discovery
related totheancillary clams. Thepolicy underlying theexpeditedtrial in immy Ryce
Act proceedingsisthe potential restraint on the defendant’ sliberty resulting fromthe
proceeding. There is no similar policy which would mandate expeditious
consideration of a 8§ 1983 counterclaim and, indeed, it would be inequitable to force
a8 1983 defendant to defend such aclaim onthe expedited time-frame established for

commitment proceedings.®

5 This inequity would be conpounded if the Court holds (as

advocated by Sjuts’ Public Defender and others) that the failure
to hold a trial wthin 30 days mandates dismssal of the
comm t ment proceedi ng. See State v. Goode, 26 Fla. L. Wekly
D131 (Fla. 2" DCA Jan. 5, 2001), rev. granted Case no. SCO1-28;
Kinder v. State, 25 Fla. L. Wekly D2821 (Fla. 2" DCA Dec. 8,
2000), rev. granted Case No. SCO1-37.
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CONCLUSION

For the foregoing reasons of law and policy, the Court should approve the
Second District’ s decision and remand the case for further proceedings.
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