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Law & EUC. 163 (1981) . .o e e e e 8
INTEREST OF AMICI

Amici Curiae, theUniversity of Miami (“University”), thelndependent Colleges
and Universitiesof Florida("|CUF"), and the American Council on Education ("ACE")
(collectively the" Amici"), providethisbrief in support of the Appellant, Southeastern
University of the Health Sciences. The Amici have an acuteinterest in the resol ution of
theissuesinthiscase. ThisCourt’ sdecisionwill affect directly the University and each
of ICUF'sand ACE'smembersin Florida. Becausethe practical andlegal ramifications
of this Court’s decision are of substantial interest and importance to private and
independent universities and colleges statewide, if not nationwide, Amici believe that
consideration of this Brief would be appropriate and hel pful to the Court’ sresolution
of the issue presented.

University of Miami

The University of Miami, chartered in 1925, is a privately-supported,
non-sectarianingtitution that currently enrollsover 13,600 studentsin approximately 100
undergraduate, 85 master's, and 55 doctoral and professional areas of study. Assuch,
this Court's resolution of the issues in this case will have a direct impact on the
University's programs.

|CUFE

The Independent Colleges and Universities of Florida was formed in 1965 to
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advance the interests of its members, all of which are not-for-profit, Florida-chartered
institutions accredited by the Southern Association of Colleges and Schools. Today,
ICUF has grown to twenty-seven (27) members.! These ICUF member institutions
enroll twenty-eight percent (28%) of the students attending four-year institutions in
Floridaand produce thirty-one percent (31%) of the baccal aureate, master’s, doctoral,
and professional degreesawardedin Floridaeachyear. Assuch, I CUF'smembershave
an interest in the resolution of issuesin this appeal.

The American Council on Education

The American Council on Educationisanon-profit organization that represents
approximately 1,800 public and private colleges and universities across the United
States, aswell asover 175 non-profit educati on associationsand organi zations. Because
of its focus on and concern for higher education nationwide, including Florida, ACE

respectfully submitsthat it offersadistinct perspectivethat will assist the Court inthis

! Barry University, Bethune Cookman College, Clearwater Christian College,
Eckerd College, Edward Waters College, Embry-Riddle Aeronautical College,
Flagler College, Florida College, Florida Hospital College of Health Sciences,
Florida Institute of Technology, Florida Memorial College, Florida Southern
College, International College, Jacksonville University, Lynn University, Nova
Southeastern University, Palm Beach Atlantic College, Ringling School of Art and
Design, Rollins College, Saint Leo College, Saint Thomas University, Southeastern
University, Stetson University, The University of Tampa, University of Miami,
Warner Southern College, and Webber College.



proceeding.

STATEMENT OF THE CASE AND FACTS

The Amici adopt the statement of case and facts of Petitioner as set forth inits
Initial Brief. Amici alsorely uponthefactua recitationintheopinion set forthin Sharick

v. Southeastern Univiversity, 780 So. 2d 136 (Fla. 3d DCA 2000).

SUMMARY OF THE ARGUMENT

The District Court of Appea has created an unprecedented remedy for a
defective academic judgment. The "implied-in-fact" agreement between Sharick and
Southeastern University related solely to the provision of educational servicesinreturn
for his tuition, effort, and performance. Y et, the court below expanded the implied
agreement beyond educational servicesto onethat assured the student anon-contractual
entitlement to futureincome and profitsasaphysician. Damagesfor monies necessary
to obtain a degree sought are appropriate; damages for future income and profits that
might be earned with the degree are not.

Colleges and universities provide students with education services, which are
reflected in the degrees that may be conferred. They do not, however, provide alegal
guarantee of future success in a student's particular endeavor, whatever that might
ultimately be. If an institution does not meet its contractual obligation to provide

appropriate education services, the student can seek appropriate remedies including
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reinstatement, lost tuition, or other losses directly associated with the breach.

Thestudent cannot, however, extrapol ate abreach of animplied-in-fact contract
into an entitlement to wide-ranging, speculative non-contractual lossesfrom hisor her
lost potential career. Earningsthat might bereceived after obtaining adegreewould be
merely speculative future income that may or may not be related to a degree not yet
attained, and should not be recoverable.

Damagesin theform of lost future income are more akin to tort-based damages
that are inappropriate absent clear evidence that the educational contract included a
promiseof afuturejob or employment inaparticular position. A degree, by itself, isnot
a guarantee of ajob or employment that transforms the educational contract into an
insurance policy covering astudent'sfuture success. | nstead, adegree merely provides
astudent with the opportunity to exercisehisor her owninitiativeinthefutureto pursue
those jobs or positions for which the degree is required or may be deemed valuable.

In addition, courts should be hesitant to "imply" contractual remedies that the
parties neither agreed upon nor reasonably would have accepted. Unliketort remedies,
contract remedies are limited to those upon which the parties agreed or reasonably
would have agreed under the circumstances. Just as courts must avoid imputing terms
and conditionsinto an "implied-in-fact”" contractual relationship, they must also avoid

imposing "remedies’ beyond the parties mutual expectations. Here, it is neither



reasonable nor supportable to create a contractual remedy that imposes a potentially
huge damageawardfor apurportedly "lost" career whenthe partiesdid not contemplate
or consent to such adraconian remedy. While it may be reasonable to imply a mutual
expectation that a student should receive a degree upon successful completion of
studies, the law does not support as an implied "contractual” remedy an award of
speculative earningsfor afuture career that may or may not flow fromthe degreeitself.

Finally, arule of law that permits students to seek monies beyond tuition and
other direct out-of-pocket | osseswoul d create unintended consequences. The potential
lure of immense future damages, no matter how speculative, for what astudent feelsis
an unjustified grade or academic mistreatment neverthel esswill foster the perception that
students who fail in the classroom can succeed in the courtroom. Contractual
entitlement to educational servicesdoesnot also create an entitlement to futureearnings
that might (or might not) result from aparticular grade or successin adegree program.
Risk management concerns counsel against broad measures of damages, which would
inhibit legitimate academic decisions and adversely affect the affordability and
availability of insurance coverage for academic institutions. As a policy matter, the
scopeof damagesin casesinvolving purported breachesof implied educational service
contracts should be strictly limited to prevent a barrage of lawsuits seeking

extra-contractual remedies.



STANDARD OF REVIEW

This appeal involves aquestion of law. Therefore, the standard of review isde

novo. Execu-Tech Bus. Sys. v. New OJl Paper Co., 752 So. 2d 582 (2000).

ARGUMENT

Thecourt would havelittledifficulty in submitting theloss of
theshoe, the horse, and probably therider toajury if caused
by the sale of adefectivenail or thefailureto deliver thenail
asagreed. Theloss of the battle creates adoubtful question,
but the loss of the kingdom is so remote as to bar its
submission to the jury. ... [i]f the manufacturer of the nall
becomes responsible for the loss of the kingdom, than we
may not have any more nails.?

The Amici, which represent institutions of higher education in Florida and
throughout the nation, respectfully suggest that the proverbia "nail that lost the
kingdom" isat work inthiscase. A defective academic decision, aswasproven below,
may result in a student's loss of tuition, other out-of-pocket expenses, and perhaps
even short-termliving expensesinaproper case, but a" defective" academic judgment

— like a defective naill — does not entitle the student to either the "battle" or the

"kingdom." Instead, Amici respectfully submit that the decision bel ow, which awards

2 Halliburton Co. v. Eastern Cement Corp., 672 So. 2d 844, 847 (Fla. 4th DCA 1996)
(citing Ohoud Establishment for Trade & Contracts v. Tri-State Contracting &
Trading Corp., 523 F. Supp. 249, 255 (D.N.J. 1981)).




the "kingdom," should not stand.

l. THENATURE OFIMPLIED-IN-FACT CONTRACTSFOR
EDUCATION SERVICES INVOLVING ACADEMIC
JUDGMENTS SUPPORTS A RESTRAINED
APPLICATION OF REMEDIAL CONTRACT
PRINCIPLES.

One size does not fit al, particularly in assessing and compartmentalizing the
rel ationshipsinvolving studentsand educational institutions. In particular, " contractual
rel ationships between students and educational institutions are unique and do not fit
neatly into any contract law doctrine. These relationships are persona and
service-oriented and have few of the indicia of strictly commercial contracts.

A. A Common Law Tradition of Restraint Limits Courts In Matters
Involving Academic Decisions By Private Colleges and Universities.

In the education context, the application of contract principles and remediesis
underdevel oped inthelaw and requirescareful analysisand circumspection.® Although
some courtshavelikened the provision of educational servicesat privateinstitutionsof

higher education to the provision of other commercialy available service, the

3 The Catalog in the Courtroom: From Shield to Sword, 12 J.C. & U. L. 201, 224
(1985) (hereinafter " The Catal og inthe Courtroom") (* Perhapsbecauserel atively few
student plaintiffs have established liability for breach of the catalog contract, the
common law concerning damagesissomewhat undevel oped in comparison with other
kinds of contract breach cases.").




better-reasonsed common law tradition hastaken arestrained approach in light of the
unique substantive and remedial limitations that apply in the academic context.*

Contracts involving non-academic matters differ significantly from contracts
Involving academic matters. Contractual disputesinvolving non-academic matters, such
asaschool'srefund policy or the provision of room and board, typically fall withinthe
realm of standard commercial disputes. In general, courts impose standard contract
duties and remediesin these contexts, primarily because these transactions are better
understood in terms of contractual exchanges of monies for ascertainable and
anticipated goods and services.®

In contrast, thecommon |aw hasbeen very hesitant to enmesh courtsin disputes
over academic judgments, such as a student's grade or other matters of academic

importance.® As one commentator has noted:

4 See generally Laura Krugman Ray, Toward Contract Rights For College
Students, 10 J. oF LAW & EDuUC. 163 (1981) (discussing the evolution of the
application of contract principlesin the context of private and public institutions).

> See generally E. Edmund Reutter, Jr., The Law of Public Education, 441-46 (4th
ed. 1994) (discussing recovery under various contract theories including express,
implied, and quasi-contract).

® See, e.g, Board of Curators, Univ. of Mo. v. Horowitz, 435 U.S. 78, 90 (1978)
(no hearing required for medical student dismissed in last year for academic matters
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Courts have been very reluctant to interfere in the affairs of private
educational institutions based in part upon a sense of their limited
expertise and in part upon arespect for institutional autonomy. Courts
have expressed theopinion that they areill equippedtoreview adismissa
based on academicfailure, sincethe evaluation of the student'sacademic
performanceinvolvesthe expert and subjective eval uation of cumulative
information. Moreover, courtshave adopted theview that private colleges
and universities should be permitted to be self-governing, to the extent it
ispossible.’

Over time the common law has evolved into somewhat of apatchwork quilt, with the
only dominating pattern or thread being judicia restraint in disputes involving the
academic judgment of college and university officials and professors.

This Court long ago recognized that the relationship between a student and a

privatecollegeor university iscontractual innature. John B. Stetson Univ. v. Hunt, 102

So. 637 (Fla. 1924). The Stetson case, however, when taken in context and read

because "the educational processisnot by nature adversary; instead it centersaround
acontinuing relationship between faculty and students, ‘oneinwhich theteacher must
occupy many roles — educator, advisor, friend, and, at times, parent-substitute.™)
(citation omitted); DinaL allo, Student Challengesto Gradesand Academic Dismissals:
Are They Losing Battles?, 18 J.C. & U.L. 577, 577 (1992) ("In suits involving
academic dismissals, courts are reluctant to review the dismissal and afford students
protection. ... [c]ourts fear that judicia intervention will jeopardize professional
autonomy and scholarly integrity.") (hereinafter Student Challenges).

" Claudia G. Catalano, Annotation, Liability of Private School or Educational
I nstitution for Breach of Contract Arising from Expulsion or Suspension of Student,
A.L.R.5th 1, § 2(a) (1997).




carefully, supports the exercise of judicia restraint in this case. The issue in Stetson
was the validity of a tort verdict against the university for expelling a student
"maliciously, wantonly and without cause in bad faith." Id. at 639.

The Court reversed, finding that universities are permitted to adopt reasonable
regulationsgoverning student conduct, which areby their nature” contractual ." Further,
the Court held that courts may not afford relief unless a university enforces its
regulations "arbitrarily and for fraudulent purposes.” In assessing the university's
conduct, "every presumption must beindulged in favor of the school authoritiesto the
extent that they acted in good faith ... and no recovery can be had for error of
judgment, but may be had for error grounded on malice." 1d. at 641. The Court
reversed because the record did not establish malicious conduct by the university and
its officials.

Thus, the Stetson case does not stand for the proposition that courts may
impose broad remedial measures on a private college or university for breach of an
implied contractual obligation. Rather, the Court in Stetson accorded substantial
deferenceto privateinstitutionsto control student conduct viacontract. The Court did
not purport to permit courts to imply broad responsibilities and remedies against
universities for alleged breaches of implied-in-fact agreements.

TothesameeffectisUniversity of Miami v. Militana, 184 So. 2d 701, 704 (Fla.
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3d DCA), cert. den. 192 So. 2d 488 (Fla. 1966), which is also broadly cited for the
general proposition that student-university relations are governed by contract. That
decision, however, ismuch likethe Stetson caseinitsdeferenceto academic judgments
involving student performance standards set forth in bulletins and catalogues. In the

University of Miami case, amedical student was dismissed for academic failure. He

sued and claimed that the university's actions were arbitrary, capricious, and without
just cause. The tria court ruled for the student and issued a writ ordering that the
university promote the student.

TheThird District Court of Appeal reversed, relying on the university'swritten
guidelines for promotion of medical students. 184 So. 2d at 703-04. In holding that
academic promotion is a discretionary matter that bars mandamus relief, the court
emphasized the deference and discretion afforded to private ingtitutions, as reflected
in the Stetson opinion itself. Id. Moreover, the Court noted that this deference "is not
against public policy because many years of experience have demonstrated the ability
of the private colleges and universities of this Country to carry out their assumed task

of educating their students.” 1d. (citing Robinson v. Univ. of Miami, 100 So. 2d 442

(Fla. 3d DCA), cert. den., 104 So. 2d 595 (Fla. 1958)).

Theopinion below relied on both the Stetson and University of Miami decisions,

but did not closely consider the context of those decisions, which favored the private

11



ingtitutions involved. Amici do not quibble with the liability standard by which
academicdecisionsarejudged (i.e., arbitrary and capriciousstandard). The point to be
made, however, isthat adoctrineof restraint guidescourts, which historically have not
applied contract principlesto academicinstitutionsin away that expandsliability or that
imputes broad remedies.

B. Commercial  Contract Doctrines Should Not Be Applied
Indiscriminately To Disputes Involving Academic Judgments.

Muchlikethecommon law doctrineof judicial restraint that affordsconsiderable
deference to colleges and universities in matters involving disputes over academic
judgments, courtsal so have been hesitant to apply rote commercial contract doctrines
to academic matters® As one commentator stated, an "action for breach of an
educational contract does not parallel a typical action for breach of a commercial

contract in every respect. After al, aprivate school offering programs that culminate

8 Student Challenges, supra note 6, at 584, 585 (Courts are "most reluctant to
Interferein academic decisionsand mattersof subjectiveinterpretation. ... By rgjecting
arigid application of contract principlesto the student-university relationship, courts
may defer to academic discretion, giving universities wide latitude in decisions
involving academic judgments.”).

12



in adiploma or professional degreeis not like a used car business."?

For instance, in the widely-cited decision, Saughter v. Brigham Young

University, 514 F.2d 622 (10th Cir.), cert. den., 423 U. S. 898 (1975) the Tenth Circuit
held that thetrial court erred by strictly applying commercial contract doctrinesto the
student-university relationship. 514 F. 2d at 626. The graduate student, who had been
expelled, sued for breach of contract. Thetrial court entered an $88,283 judgment on
ajury verdict in the student's favor.
In reversing the judgment, the Tenth Circuit held that thetrial court erredinits
"rigid application” of the commercia contract doctrine that the student had pursued:
It is apparent that some elements of the law of contracts are used and
should be used in the analysis of the relationship between plaintiff and
University to provide some framework into which to put the problem of
expulsion for disciplinary reasons. Thisdoesnot mean that " contract law"
must berigidly appliedinall itsaspects, nor isit so applied evenwhenthe
contract analogy is extensively adopted. There are other areas of the law
which are also used by courts and writers to provide elements of such a
framework.

Id. at 626. Inrejecting aone-dimensional contractual approach, the court stated that the

"student-university relationship is unique, and it should not be and cannot be

® Claudia G. Catalano, Annotation, Liability of Private School or Educationa
Institution for Breach of Contract Arising from Provision of Deficient Educational
Instruction, 46 A.L.R. 5th 581, 581 (1997) (hereinafter "Deficient Educational
Instruction").

13



stuffed into one doctrinal category.” 1d. (emphasis added).

In support of the highlighted language, the Tenth Circuit noted that somecourts,
including those in Florida, had applied contract theories, but that none of these courts
had adopted the commercial contract doctrineinwhole. The Tenth Circuit concluded
that the trial court had gone too far in extending contract remedies for an academic
dismissal. The court held that:

The complete adoption of commercial contract doctrine by the trial

court asto thisdisciplinary matter resulted in itsconclusion that since

the University had breached the " contract” by its dismissal of

plaintiff, he was entitled to damages based on what he would have

earned had hereceived hisdoctorate. Thiswas some sort of substantial
performance remedy. It assumed that plaintiff was excused from, or
would have completed, his academic requirements. This was an
unwarranted assumption by the court under the facts, but was necessary

to support the damage theory it had adopted.

I1d. (emphasis added). The important point is the highlighted language's focus on the
unwarranted application of commercial contract doctrine under the circumstances,
particularly the award of damages for a purported lost degree.

Rejecting the rote application of commercial contract principles makes good
sensein light of the unique relationship between students and institutions of higher
education. Thisprinciple extendsnot only to aheightened standard of liability under a

contract theory, but to a restrained application of contract-based remedies as well.

Student rel ationshipswith collegesor universitiesbased on "implied-in-fact” contracts

14



do not support broad contractual remediesfor money damages, particularly thosethat
the parties did not and would not have contemplated. As a federal district court

explained in A. v. C. College, 863 F. Supp. 156 (S.D.N.Y. 1994):

Equitable relief provides greater realistic protection to those potentially
subjecttodiscipline. If lawsuitswith monetary objectivesareencouraged,
they might disrupt thefunctioning of academicinstitutionsandintimidate
academic decision makers seeking to perform their duties.

Id. at 158.

[1. DAMAGESFOR BREACH OF IMPLIED CONTRACTS
BETWEEN STUDENTS AND ACADEMIC
INSTITUTIONSARE LIMITED BY A NUMBER OF
LEGAL PRINCIPLES.

Theopinionbel ow errsby extending apotentially broad measure of damagesfor
thebreach of animplied-in-fact agreement. The court imposesfar greater remedial relief
than is warranted.

A. TheOpinion Intermingles Tort And Contract Concepts Thereby

Wrongly Extending "Tort" Damages To The Implied-In-Fact
Relationship At Issue.

The purpose of an award of damagesin abreach of contract actionisto restore
the injured party to the condition he or she would have occupied if the contract had

been performed. Koplowitz v. Girard, 658 So. 2d 1183 (Fla. 4th DCA 1995).

Contract damages cannot give a party more than it bargained for nor place the party

in a position better than contract performance would have produced. Campbell v.

15



Rawls, 381 So. 2d 744 (Fla. 1st DCA 1980). In thisregard, courts "must preserve
well-defined conceptual and practical distinctions between the body of law relating to
contract damages and tort damages, so that contracting parties may rely confidently

on their alocation of risk without fear that their counterparts will seek to recoup

contract damages through tort actions.” Jonesv. Childers, 18 F.3d 899, 904 (11" Cir.
1994) (applying Florida law).

The court below improperly blurred the distinction between contract damages
and tort damages by relying on principles and case law that are inappropriate in the
instant situation. The court held that "[i]n valuing the loss of this degree within the
context of an arbitrary, capriciousor bad faith deprivation of such, we concludethat
it is appropriate to consider the possibility of lost future earnings.” 780 So. 2d at
139-40. Thus, because the plaintiff had met the higher arbitrary and capricious
standard applicablein breach of contact casesinvolving academic judgments, the court
mistakenly felt freeto extend the full measure of tort damages even though thiswasa
breach of contract case.

Florida law, however, does not support this type of extension of tort law,
particularly to actions based onimplied-in-fact contract. Thereason ismuch the same
asthat for why punitivedamagesareimpermissiblein contract actions. contract |osses

arelimited to only those pecuniary losses actually sustained and contemplated by the
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partiesregardless of whether the breaching party acted innocently, arbitrarily, or even
flagrantly.® For animplied-in-fact contract, the measure of damagesisthereasonable
value of goods or services rendered or promised.* If goods or services are not
provided under such a contract, even if done so in an arbitrary or capricious way, a
court may impose only a contract remedy; it may not resort to extra-contractual
remedies or damages simply because the breach was "arbitrary" or "capricious."*?
Theopinion also wandersinto uncharted watershby relying heavily on oneof the
most unique cases in Floridajurisprudence that involved cutting-edge spoliation law

issues. InMiller v. Allstate Insurance Company, 573 So. 2d 24 (Fla. 3d DCA 1990),

the Court was presented with an unusual breach of contract action against aninsurance

10 See Lake Placid Holding Co. v. Paparone, 508 So. 2d 372 (Fla. 2d DCA)
(punitive damages for breach of a contract impermissible absent independent,
actionabletort, such that even "a'flagrant breach of contract' will not support punitive
damages.") (citations omitted), rev. den., 515 So. 2d 230 (Fla. 1987). See also
American Int'l Land Corp. v. Hanna, 323 So. 2d 567, 569 (Fla. 1975) (" The general
ruleisthat abreach of contract cannot be converted into atort merely by allegations
of malice."); Electronic Sec. Sys. Corp. v. Southern Bell Tel. & Tel. Co., 482 So. 2d
518, 519 (3d DCA 1986) (same).

1 See Quayside Assoc., Ltd. v. Triefler, 506 So. 2d 6 (Fla. 3d DCA 1987); Dean
v. Blank, 267 So. 2d 670 (Fla. 4th DCA 1972).

2 Henry Morrison Flagler Museum v. Lee, 268 So. 2d 434, 437 (Fla. 4th DCA
1972); Associated Heavy Equip. Schoals, Inc. v. Masiello, 219 So. 2d 465, 467 (Fla.
3d DCA 1969).
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company. The plaintiff aleged that the insurer breached its promise to return a
wrecked automobilethat the plaintiff needed asevidencein aproductsliability action
against the manufacturer.

Thefactsin Miller wereuniqueand far afield from those at bar. The contractual
natureof theclaimin Miller wasbased on representationsmadeto theplaintiff'sfather,
an attorney, who contacted theinsurer and informed itsagent that he"wanted toretain
possession of the automobile in order to have it examined by an expert for defects.”
Id. at 25. Thefather wastold that theinsurer "wanted temporary possession of the car
because they also planned to have an expert examineit for defects asthey anticipated

that the passenger injured in the accident would file aclaim against [the insurer]." 1d.

Eventually the parties reached an agreement whereby [the plaintiff]
relinquished possession of the car to [the insurer] to prepare for its
defense to a claim by the passenger. In exchange, [the insurer]
promised to preserve the car and to make it available for inspection
by [the plaintiff's] experts. The existence of the oral agreement isnot
disputed. Beforeany expert examination was performed, however, [the
insurer], in breach of the agreement, sold the car to asalvageyard where
it was disassembled and disposed of. [The plaintiff] sued [the insurer]
aleging that, as a result of [the insurer's] breach of the agreement to
preserve the wrecked automobile for expert inspection, she was denied
the opportunity to maintain a products liability action against the
manufacturer.
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Id. at 25-26 (emphasis added). On these facts, the Court permitted a contract-based
spoliation claim to proceed, and enunciated —for the first time —that the uncertainty
of spoliation damages would not defeat such a claim.

The Miller case, however, is so factualy and legaly dissmilar as to be a
particularly poor foundation for extending such broad damages by anaogy to the
student-university context under animplied-in-fact contract theory. First, in Miller the
parties actually discussed and agreed upon preservation of the evidence. Assuch, an
implied-in-fact agreement was not at issue; instead, the parties did not dispute that an
oral agreement existed, as the highlighted language above demonstrates.

Second, and more importantly, prior to forming their agreement the partiesin
Miller actually discussed the prospective productsliability clamsinwhichtheevidence
was to be used. Unlike the instant case, where the student and university never
discussed (let alone agreed upon) apotential claimfor lost future earningscapacity, the
partiesin Miller both understood at the time of their agreement that they intended the
evidenceto be used by both in future litigation. Thus, the specific agreement formed
in Miller was based on a fully informed discussion of the risks that both parties
understood, which was not the case below.

Third, the unique "all or nothing" nature of a contract-based spoliation claim

makes the damages discussion in Miller inapplicable. A spoliator should not be
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permitted to take advantage of the uncertainty of damagesit hascreated by destroying
theneeded evidence. The court below extended the principle of Miller whenit stated
that: "[1]f thejury findsthat it isno longer possiblefor Sharick to obtainaDO degree,
then Southeastern would be foreclosed from complaining of the resulting uncertainty
in proof of damage caused by its wrongful actions.” 780 So. 2d at 140. In so doing,
the court overlooked the fact that the spoliation of evidence constituting the breach of
contract in Miller actually caused the uncertainty of damages. In the instant case,
Southeastern's breach may have prevented Sharick from obtaining a degree, but the
uncertainty over what he could accomplish with his degree was always present. The
District Court of Appeal hasimproperly applied traditional tort remediesto an action
for breach of an implied contract.

B. The Measure Of Damages Does Not Include The Vaue Of A
"Lost" Degree.

The opinion below aso errsin holding that the student is entitled to pursue as
damagesthefuture value of his"lost" degree. The court held that such damages ' can
be proved with certainty.” 780 So. 2d at 140. This approach, however, isflawed for
the fundamental reason that the student was entitled only to a degree, not the
speculativefuturevalueof ajob or career for whichthe degree may havebeenrequired
or desirable.
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Students expect to be awarded degrees upon the successful completion of all
academic requirements. When a college or university actsin away that breachesthe
academic contract, the student has areasonabl e expectation to be awarded that which
will enable him to achieve the degree or its equivalent. It islegal error, however, to
permit himto pursuethevalueof |ost future earningsfrom the degree not yet attained.

The value of lost future earnings for a degree not yet received is far too
conjectural. A graduate hopes to pass state boards, anticipates being offered
employment in a profession, desires a substantial and certain income, wishes for a
marketplace with abundant and stable jobs, and aspires for a financially and
professionally rewarding career. Thispyramid of speculation istoo shaky afoundation
on which to base lost future earnings, particularly where an institution has neither
bargained for nor agreed to such arisk. While colleges and universities share each
graduate's hopeto be economically and professionally successful, such successisnot
an enforceable part of the academic contract.

Floridacourts have consistently held that |ost incomeor profitsarerecoverable
only if the loss is proven with a reasonable degree of certainty. E.g. Douglass

Fertilizers & Chem., Inc. v. McClung Landscaping, Inc., 459 So. 2d 335 (Fla. 5th

DCA 1984). The cases cited by the court below involving loss of prospective

business profits cannot be analogized to the instant case. R. A. Jones & Sons v.
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Holman, 470 So. 2d 60 (Fla. 3d DCA 1985), rev. dism., 482 So. 2d 348 (Fla. 1986),
was abreach of warranty action inwhich therewasevidencethat the plaintiff had lost
sales of equipment to specific customers because of faulty engines supplied by the

defendant. In W.W. Gay Mechanical Contractors, Inc. v. Wharfside Two, Ltd., 545

So. 2d 1348 (Fla. 1989), amechanical contractor was engaged to construct the water
system for a hotel under construction. Before and after the hotel opened, an
unpleasant odor emanated from the water system. The court held that proffered
testimony concerning the hotel's loss of revenue because of the foul-smelling water
was sufficiently definite to be admitted as proof of damages. The damages in both
of those cases were directly related to specific, ascertainable business losses and
cannot be compared with the speculative damages Sharick seeks to recover.
C. TheRemedy for Breach of an Implied-in-Fact Contract Must be

Limited to What the Defaulting Party Could Have Reasonably
Contemplated When the Contract was Made.

Under Florida law, an implied-in-fact contract requires the assent of the
parties.® As such, acourt may impose only those risks and responsibilities to which

the parties, by their words and conduct, reasonably could be said to have assented.

3 See, e.g., Tipper v. Great Lakes Chem. Co., 281 So. 2d 10, 13 (Fla. 1973);
Commerce Partnership 8098 L td. Partnership v. Equity Contracting Co., 695 So. 2d
383, 385 (Fla. 4th DCA 1997) (en banc); Policastro v. Myers, 420 So. 2d 324, 326
(Fla. 4th DCA 1982).
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For thisreason, the appropriate measure of damagesin thisaction must belimited to
those to which the parties agreed or reasonably would have agreed at the time they
entered their agreement.

Asthis Court indicated long ago, the concept of an implied contract islimited
inanumber of significant ways. First, aplaintiff shouldersaheavy burdento show that
the "effect” of an implied agreement was to impose a broad duty or remedy because
to "hold otherwise would be to encourage loose dealings and place a premium upon

carelessness.” Bromer v. Florida Power & Light Co., 45 So. 2d 658, 660 (Fla. 1949).

In other words, an implied contractual obligation will extend
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only so far as to represent the intent of the parties under the circumstances, and no
further.

Second, and perhaps most importantly, a court must not imply terms that the
parties would not have agreed upon. For instance, in Bromer, a customer sued a
power company for damages resulting from an alleged breach of animplied contract
tofurnish electrical current. Inregecting the broad duty and remedy sought, thisCourt
made emphatically clear that an implied obligation would not be imposed unless a
court reasonably could presume that the affected party, the power company, "would
have entered into an express contract” under the circumstances:

ThisCourt should determineand giveto theallegedimplied contract 'the

effect which the parties, asfair and reasonable men, presumably would

have agreed uponif, havinginmindthe possibility of thesituation which

has arisen, they had contracted expressly in reference thereto.'

Id. (citation omitted).

Of note, the Court determined that the relief sought under theimplied contract
(i.e., the continuous provision of eectricity under all circumstances) was highly
dubious and would not be implied in so casual a manner. The Court stated:

To presume that the [power company] would have entered into such an

express contract or that it impliedly did assume such risk is a'postulate

SO egregioudly erroneous as to tax the credulity of the most naive of

modern business men.

Id. at 661. Likewise, in the instant case, it would be "egregiously erroneous’ to
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presumethat aschool or university would have agreed to " assumesuchrisk™ of broad
liability for adismissed student's future earnings and profits, albeit so speculativein
nature. The parties here did not agree upon the remedy that the court below imposed
on the student-university relationship, and, indeed, no private educational institution
would agree to such aremedy. The portions of Southeastern University's handbook
upon which the lower court relied provide no support for the conclusion that the
University would have agreed by contract to pay for a student's lost future earnings
potential. Sharick, 780 So. 2d at 139. Instead, the quoted language is, at best,
hortatory in nature and merely supports the unremarkable conclusion that students
expect degrees when they meet applicable graduation requirements.*

Nonethel ess, the opinion below unjustifiably transformsthisisolated, generally
descriptive language in the University's handbook into a boilerplate entitlement not
only to a degree, but also to revenues and profits from the degree due to loss of
earning capacity. Itisonething to infer an agreement that auniversity will award a
degree to a student who successfully completes applicable requirements; it is an

entirely different thing toinfer that auniversity would have agreed to pay astudent for

4 The Catalog in the Courtroom, supra note 3 at 213 (courts are "careful in
interpreting the documents to distinguish between portions of the catalog that are
contractual and those that are not. Certain material in a catalog has been held to be
merely astatement of intention or hope, and isnot interpreted to bealegal promise.")
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potentially immenseand specul ativefuturelossesarising from not receiving thedegree.
Likea most every existing student-university relationship, theimplied " contract” below
promised an education. It did not guarantee anything more. For these reasons, it is
improper to bind acollegeor university to remediesthat it did not contemplate and to
which it would not have assented.

Evenin casesinvolving breaches of express contracts, Floridacourts hold that
damagesfor lost profitsarelimited to those reasonably withinthe contempl ation of the

defaulting party at thetimethe partiesentered into the contract. Frenz Enterprises, Inc.

v. Port Everglades, 746 So. 2d 498 (Fla. 4th DCA 1999); Lucas Truck Service v.

Hargrove, 443 So. 2d 260 (Fla. 1st DCA 1984). Assuming that an implied contract
arose between the parties when Sharick enrolled in school, Southeastern certainly
could have contemplated that it would haveto return histuition if hewerewrongfully
dismissed. Perhaps Southeastern may have contemplated being orderedto award him
adegree. However, itisinconceivabl ethat Southeastern could have contempl ated that
it would have to support him for the rest of hisworking life.

Instead, it isrespectfully submitted that a student is entitled to no more than a
reasonabl e remedy to which the parties assented (or reasonably would have assented)
that rectifiesthe breach of contract at issue. A clear line of demarcation isnecessary:

permissibledamagesarethosethat, if awarded, would enablethe student torectify the
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breach by obtaining the "benefit of the bargain,” which is the ability to seek
reinstatement, restitution, or adamage award that permitsthe pursuit of the course or
degree sought (or its equivalent) within reasonable time and financial limits. Onthe
other sideof thislineareimpermissible"damages' such aslost future earning capacity,
lost future profits, and the like.

This assessment, which will vary with the specific facts of each situation, will
leave courts with effective remedial powers, but will also require a guarded,
incremental approach. For instance, reinstatement may very well be an appropriate
remedy.™ If reinstatement or compl etion of aprogramisnot feasible, arefund of past
tuition paid should be considered. Next, an award of monies necessary to obtain an
equivalent course or degree might be appropriate.’® The student might seek entitlement
to damages measured by the cost of obtaining the degree el sewhere. But, the student
may not seek or receive damages that might conceivably flow from not having the

degree.

> Indeed, in the en banc rehearing opinions, the four dissenting judges and
concurring Judge Ramirez asserted that the proper remedy in this case was specific
performance. Sharick v. Southeastern Univ. of Health, 780 So. 2d 142 (Fla. 3d DCA
2001). Thus, half of the judges participating in the decision favored reinstatement.

18 |t may be that a student justifiably dismissed from medical school would have
difficulty obtaining admission to another school. However, the suggestion that one
judicially determined to have been wrongly dismissed could not get admitted to
another school illustrates the speculative nature of Sharick's claim.
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In summary, no student isentitled to damagesfor futureearningsor profitsthat
might arise from the degreeitself, which is not yet conferred. The student is entitled
only to the “ benefit of the bargain,” which includes reinstatement, restitution, or —in
aproper case — monetary relief that will enable him to pursue the course or degree
sought (or itsequivalent). In no event, however, may astudent seek damagesfor future
revenues or lost profits that might flow from not having the course or degreein the
first instance.

1. RISK MANAGEMENT AND PUBLIC POLICY
CONCERNS COUNSEL AGAINST BROAD
MEASURES OF DAMAGES.

Basic principlesof risk management and public policy also counsel against the
broad damages that the opinion below would permit. By itsterms, the opinion is not
limited to academic dismissals at professional schools. Its reasoning extends to a
multitude of academic and disciplinary decisions that educational institutions must
makeevery day. Undergraduate studentsdenied an“A” in animportant course could
argue that their resulting lower grade point average denied them admittance to a
favored graduate or professional school. Under the opinion'sreasoning they would be
entitled to a damages award if they could convince ajury that the lower grade was
"arbitrary.” Students suspended or dismissed for academic reasons could make the

sameargument about harmtotheir career from purportedly " capricious” decisionsby
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colleges and universities.

Private colleges and universities smply cannot be expected to shoulder the
unreasonabl e degree of risk that arisesfrom the potentially enormousawardsthat can
flow from the District Court's sweeping imposition of damages. In addition, public
policy should foster legal principles that do not create incentives for litigation by
students or disincentive to exercise judgments by academicians or administrators.

A. Principles Of Risk Management Caution Against Sweeping
Damage Awards.

The risk management aspects of this case are important to the education
community. Institutionsattempt to protect themselvesfromlitigationrisksin different
ways, one of which isto implement risk avoidance programs. Another is to obtain
insuranceto cover potential risks. Florida-based institutions generally do both. Here,
the decision below has two negative effects as to both methods of risk avoidance.

Firet, the decision serioudly hinders the exercise of academic judgment in
evaluating or disciplining students. Evenif properly counseled ontheir responsibility
toavoid "arbitrary or capricious’ judgments, academicians necessarily will beoverly
sensitive and cautious and thereby err to an even greater degree in their decisionsin
grading and penalizing studentsfor substandard performancesor conduct. Thiseffect
will — at least on the margin — force such judgments to be based less on academic
merit and moreso ontheir usefulnessin avoiding litigation by disgruntled students. In
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making such judgments, academicians should not face the specter of lawsuits by
students seeking the value of their "lost" careers. The decision below improperly
suspends a Sword of Damocles over academic decisions affecting students.

Second, the breadth of damages that the decision below countenances creates
anew and substantial likelihood that insurance premiumswill necessarily reflect the
significantly greater potential for large money judgments against educators based on
faulty academic decisions. Theavailability and affordability of insurance policies—or
theviability of self-insuredinstitutions—will beimpacted negatively. Notably, insurers
could view abreach of contract based on "arbitrary, capriciousor irrational” conduct
as being akin to an intentional tort and thereby make insurance coverage for these
situations unavailable.

B. Public Policy Favors An Approach That Does Not Create

Incentives For Litigation and Preserves Academic Judgments
Without Draconian Results.

Inaddition, public policy disfavorsthetype of overbroad liability and damages
that the District Court's decision in this case would impose. In this regard, one
commentator has noted that "for reasons of public policy, courts have been reluctant

to permit contract suits based on a school's failure to provide a'quality’ education."’

7 Deficient Educational Instruction, supra, note 9 at 581 (discussing cases).
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Thenotionthat an academic migudgment, evenif severe, may resultinamassiveand
punitive award to a student under a breach of implied-in-fact contract is contrary to
the historical deference to colleges and universities and the need for institutional
autonomy.

In fact, in its 1924 Stetson decision this Court acknowledged that the judicial
intrusionintotheaffairsof aprivate university may open thefloodgatesto unwarranted
litigation. In rejecting the imposition of burdensome obligations on academic
institutions and officers, the Court stated:

It would very materialy impair the discipline and usefulness of an

institution of learning and would lead to vexatiouslitigation to hold that

whenever a teacher sends a child home, as a punishment for

Insubordinate conduct, thechild or theparent may treat it asan expulsion

and sue the teacher or other governing authority.

102 So. at 641. While the instant case goes beyond sending a child home for
discipline, avery real risk exists that ever greater and more vexatious litigation will
result fromthelure of large damage awards. Asthe United States Supreme Court has

explained, a "school is an academic institution, not a courtroom or administrative

hearing room." Board of Curators, Univ. of Mo. v. Horowitz, 435 U.S. 78, 88 (1978).

In addition, amoral hazard exists where universities become insurers of their
students economic and professional futures. Under aregimeof expansiveliability and

damages, students will have less incentive to perform in the classroom and will be
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morelikely to sue over academic disagreements due to the greater potential for large
jury awards. Conversaly, collegesand universitieswill exerciselessdiscretion against
academically marginal studentsfor fear of litigation and itshigh costs, or indeed may
beevenlesswilling to admit themin thefirst place. As some commentators note that
although"litigation, whilecostly intimeand money, should not deter critical evaluation
of academic performance ... somefaculty and administratorsarerel uctant to evaluate
students candidly and to promptly dismiss those who fail to meet academic
standards."*® Oneof these commentators notes hisexperiencethat "faculty reluctance
to evaluate students in a clinical setting is one of the most frequently expressed
concernsof academicians."*® Both commentatorsbelievethat "morelitigation arises,
and creates the bulk of appellate case law, as a result of medical school dismissals
because financial investment and potential loss are greater; therefore, if the suit is

successful, the cost of litigation may be considered worthwhile."? In other words, as

18 Steven D. Milam & Rebecca D. Marshall, Impact of Regents of University of
Michigan v. Ewing On Academic Dismissals From Graduate and Professiona
Schools, 13 J.C. & U.L. 335, 335 (1987).

¥]d. at 335 n.2.

21d. at 335 n.4.
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thefinancial incentiveto litigateincreases, so doesthelikelihood of litigation against
an academic institution. For all these public policy reasons, a more restrained
approach to the measure of damages should be adopted in cases based on
implied-in-fact contracts between students and universities involving academic
judgments.

CONCLUSION

Based upon the foregoing, the Amici respectfully suggests that this Court
should quash the opinion below and affirm thetrial court or order such other limited
remedy appropriate under the circumstances.
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