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STATEMENT OF THE CASE AND FACTS

It is wunfortunately necessary to describe what occurred
before the circuit court as the background for the multiple
opinions and rulings issued by the Third D strict Court of
Appeal on August 2, 2000, April 4, 2001 and April 18, 2001.
This Court has tentatively accepted jurisdiction to review these
opi ni ons
! based on direct conflict. The supplemental record before this Court will be designated as (R. )
and the transcript of the testimony before the trial court will be designated (T. ). Southeastern
University of the Health Sciences, Inc., d/b/a College of Osteopathic Medicine will be designated

herein as "SEU" or "the University".

Before his graduation, SEU dismissed Keith M. Sharick ("Sharick") from its Osteopathic
medicine program. A jury would eventually find this dismissal was arbitrary, capricious and without a
rationa basis. The April 4, 2001, dissenting opinion from the Third District described this dismissal:

Specificaly, the record indicates that Sharick was dismissed
becausehe: (1) 'wasapparently unabletoidentify very fundamental signs
and symptomsof diabetesmellititus;; (2) ‘failed to examinetheabdomen
and suprapubic areaof awoman complaining of lower aodomind painand
presentingwith symptomsof aurinary tract infection'; (3) 'raisedtheskirt
of afemal epatient without informing her that [hewas| goingtodo so'; and
(4) 'consistently failed toreview chartsproperly prior tointeracting with
these patients.’

Asaresult of hisdismissal, on August 17, 1993, Sharick filed atwo-count complaint against SEU.
(R.1). SEU movedtodismissthiscomplaint and themotionwasgrantedin part and deniedin part. (R.
30). Thecount which survived themotionwas Sharick'sclaim for outrageous conduct causing severe

emotiond distress. After numerousdepositionsand discovery, SEU filedaMotionfor Summary Judgment

! The opinions are designated herein as the Panel Opinion, the Concurring Opinion and the Dissenting
Opinion. They arereported at Sharick v. Southeastern University, 780 So. 2d 136 (Fla. 3d DCA 2000),
and Sharick v. Southeastern University, 780 So. 2d 142 (Fla. 3d DCA 2001).
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arguing that theUniversity'sconduct did not riseto thelevel of outrageousnesswhichwould allow Sharick
togoforwardontheseclaims. (R. 151). During thehearing onthismotion, thecourt accepted Sharick's

oral motion to further amend his complaint.

On February 18, 1997, Sharick filed his Third Amended Complaint again attempting to allege
intentional infliction of emotiona distress, aongwith claimsfor defamation, breach of ora contract, breach
of implied-in-fact contract, and breach of impliedinlaw contract. (R. 324). SEU followedwithafurther
M otionto Dismissarguingthat Sharick had againfailed to properly establishtherequired elementsof his

clams.

OnJuly 3, 1997, the court entered an order dismissing several of the countswith prejudiceand
granted Sharick |eaveto amend theonly remainingissuebeforethe court whichwascount |V for breach

of an implied-in-fact contract. (R. 353).

Sharick thenfiled hisFourth Amended Complaint on Jduly 14, 1997. (R. 355). Hesought recovery
for tuitionlosses, medica expenses, reingtatement asastudent viaspecific performance, and past and future
lost wages and/or profits. SEU again moved to dismiss. (R. 391). SEU contended that the damages
should bestricken becausethey werenot alowabl eunder abreach of implied contract theory sincethey
werenot withinthe contempl ation of both partiesat thetime of the commencement of the contract when
Sharick enteredtheUniversity asastudent. Sharick, of hisownaccord, amended hiscomplaintagainand
filed hisFifth Amended Complaint on September 25, 1997. Again, Sharick sought thesamedamagesas
in his Fourth Amended Complaint. (R. 391).

On October 28, 1997, Judge FredrickaSmith granted in part an SEU Motionto Strikeand in her
order stated that Sharick would not beentitled to damagesfor futurelost wagesand/or profits. (R.401).
Thisorder also struck theclaimfor specific performance (reinstatement). Asaresult of thisorder andthe
prior order on July 3, 1997, the only count remaining against SEU wasfor breach of animplied-in-fact
contract andthetria court further ruled intheorder that the only money damageswhich Sharick could

recover on that claim was reimbursement for tuition expenses paid to SEU, plusinterest. (R. 401).



Trial commenced under theevidentiary restrictionsof thepretrial orders. (R. 782-787). Sharick
proffered certain evidence concerning hisalleged damages. Thejury wasfurnishedaverdict formwhich
contained only two issues and did not mention animplied contract in any fashion. (R. 791). Thejury
found, inanswer tothetwo questions, that SEU had arbitrarily and capricioudy dismissed Sharick and that
Sharick wasentitled to reimbursement of aportion of thetuition hehad paidto SEU. (R. 791). A Final
Judgment of over $81,000 in favor of Sharick was entered and Sharick accepted full payment of the
judgment. (R. 840). Sharick alsofiled hisappeal tothe Third District on October 15, 1998. (R. 837).
Theappeal sought only additional money damagesand did not questiontheruling from the sameorder

foreclosing readmission of Sharick as a student.

By the Panel Opinion of August 2, 2000, three judges of the Third District Court of Appeal
reviewedtheentiretrial and reversed thecircuit court'spretrial rulingswithout recognizing they had been
pretrial rulings. Thecourt reversed and remanded the casefor anew tria but restricted that trial tomoney
damagesonly. Theopinionhedanimplied-in-fact contract had been proven and that Sharick wasentitled

to recover for al of hisfuture lost earnings, profits and lost earning capacity as a physician.

SEU filed variousmotionsincluding aMotionfor En Banc Recons deration based on exceptional
importance, aMotion for Certification of Conflict and aMotion For Certification asto Great Public
Importance. By order of November 14, 2000, the casewas scheduled for oral argument onrehearingen
banc before 10 judges and the parties were allowed to file supplementa briefs. The briefswerefiled
simultaneoudly along with an amicus brief by the University of Miami, the Independent Collegesand
Universitiesof Floridaand the American Council on Education. Theseamici havea soappearedinthis

Court and the amicus brief is here adopted and incorporated by reference by SEU.

Prior tothe August 2, 2000, decision, no Floridacourt had ever held that auniversity student who
falled to graduate and obtain adegree was entitled to recover fromauniversity for al of hisor her lost

earnings and lost earning capacity and profits during the remainder of that student's working life.



2 Thisdramatic and draconian ruling on damagesfor a"lost career" was based entirely ontheimplied

contract of uncertain terms which the Third District Court of Appeal found to have existed.

Sharick wasof coursetheappel lant beforethe District Court of Appeal despitehaving prevailed
inthetrial court. The Sharick appea wasactually directedtothetria court'spretria denial of hisrequest
for lossof futureearningsand earning capacity asan element of damagesin hissuit for breach of implied
contract. Thecontract was, of course, unwritten but hasbeen found by the District Court of Appeal to
have existed asan"implied-in-fact contract.” Theonly issuestried beforethisjury were: (1) whether the
decision by SEU to dismiss Sharick was arbitrary, capricious and lacking arational basis; and (2) the
amount of tuition Sharick wasentitledtorecover. (R. 791). Thejury was specifically instructed: "In
determining thetotal amount of damages, you may only award damagesfor tuitionexpenses.” (R. 791).
Thejury could only award thesedamagesintheevent they found theUniversity had acted arbitrarily and
capricioudly.

Althoughthejury concluded Sharick had been dismissed arbitrarily and capricioudy, itisimportant
to recognizewhat issuesweretried and what issueswere not tried beforethisjury. Because of thetrial
court'sregtrictivepretria rulings, thisjury never determined theexistenceor thetermsof any implied-in-fact
contract except totheextent of animplicit contract toreimbursetuitionif Sharick waswrongfully dismissed.
Thisjury did not find bad faith or maliceand never determined any i ssuesconcerning any other aspect of
thisimplied-in-fact contract. Thejury did not determine or hear the issues concerning mitigation of
damagesby Sharick nor did thejury even hear evidence concerning Sharick reapplying for admissionto
SEU or seeking admission to some other university with an osteopathic program. The jury never
determined Sharick could not be admitted to another osteopathic school. (See. R. 782-7, Motionin

Limine to Prevent Evidence Regarding Causes of Action Dismissed with Prgjudice.)

Despitethefact that much of thetria testimony wassmply proffered by Sharick out of thehearing

2 The absence of any such decision was conceded in the Sharick briefs before the District Court. See
Sharick Initial Brief of 3/24/99, p.10 and Sharick Supplemental Brief of 12/29/00, p.3 concerning "lost
career" damages.



of thejury, the Third District Court of Appeal choseto rely in part upon that proffered evidence. This
evidence enabled the court to reach its conclusions, asameatter of law, concerning the existence of the

implied-in-fact contract for a degree followed by a professiona career as a physician.

Thejury awarded $45,000.00 asapartial award of thetuition andinterest and costsbrought the
fina judgment tothetotal amount of $81,850.94. SEU paid thisamount to Sharick and heaccepted the
benefits of the judgment but still appealed.

After theThird DistrictissueditsPanel Opinionof August 2, 2000, thecourt further considered
the caseinanenbanc oral argument before 10judges. Thecourt thenleft thethreejudgePanel Opinion
inplacebut issued twofurther opinionsand afurther order onmotions. Sharick, 780 So. 2d 136 and 142.
These included a Concurring Opinion by asingle judge and a Dissenting Opinion by four judges. A
majority of thecourt (6judges) denied theMotionfor Rehearing En Banc without comment. Despitethe
issuanceof thenew opinions, thecourt had not ruled on themotionto certify conflict and theUniversity
brought thistothecourt'sattention. Thereafter, on April 18, 2001, aconclusory order signed off on by

only three judges was issued denying the motions for certification.

3 Thus, thedissenting judgeswerenot giventheopportunity toruleuponthemotionfor certificationof a
conflictindecisons. Thefour dissenting judgesa most certainly would have agreed that the Panel Opinion
wasin conflict withtheexistinglaw on certainty of futuredamagessincethey expressed thisview intheir
dissent. These four judges were not shown as voting on the motion for certification of conflict.

STANDARD OF REVIEW
ThePetitioner SEU hassought review beforethis Court based upon conflict andjurisdiction has

been tentatively accepted. The pure legal issues within the Panel Opinion are to be reviewed de novo.

3 April 18, 2001 thus became the "rendition" date of the decision.
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SUMMARY OF THE ARGUMENT
TheThird Ditrict Court of Appedl erroneoudy foundtheexistenceof an"implied-in-fact” contract

for adegreeinasuit against aprivate university by astudent who wasexpelled beforehisgraduation. The
jury foundtheUniversity acted arbitrarily isdismissing thestudent. TheDistrict Court foundtheformer
student entitled to adegreefromtheUniversity and acareer inmedicine. ThePanel Opinionimposedthis
unprecedented remedy of implied contract damagesfor al futureearningsand earning capacity duringthe
working lifeof thestudent. Inimposing thisunprecedented remedy based upon an academicdecision by
theUniversity, the Third District hasplaceditsalf in conflict withthebody of law governing thedecisions
of universitiesasto academic mattersand thelaw of contractsrequiring that all damagesfor futureearnings
bereasonably certain and not specul ative or remote. The Panel Opinionrecognizesthat thecourt wasvery

close to "modifying...thisrule" on certainty of future damages. Sharick at 140.

Universities provide students with educational services which generaly result in a degree.
Universitiesdonot, however, impliedly or expressy, guaranteetheir sudentsadegreeand most certainly
do not guaranteethem futurefinancial successinwhatever professionor jobthey might choseafter leaving
theuniversity. AlthoughtheUniversity doesnot agreethat itsconduct should resultinliability, at mostthe
remedy should be limited to tuition expenses and other pecuniary losses within the reasonable

contemplation of both parties at the time any implied contract came into existence.

Floridalaw on contractsand future damageswasviol ated herein becausethe plaintiff hasnothing
morethan an unenforceabl e expectati on and becausethefutureearningsin question aretoo specul ativeand
uncertain to support anaward of damages. If theUniversity did not meet animplied contractual obligation
to this student, then the student has already obtained his appropriate remedy. Damages for tuition
reimbursement haveal ready beenimposed and theplaintiff hasal ready been pai d these damagesof over
$81,000. Therulingsof thecircuit court should beaffirmed and theplaintiff should beleft withtheverdict
he has already secured and accepted.

Thisunprecedented decison against theUniversity will dosubstantial harmtod| privateuniversities

andtotheoveral educationd systemof thisstate. Any failing student will beencouragedto suehisor her



university. Jurieswill becomethefina decisionmaker asto every failed student. Indeed, evenastudent
who graduateswith adegreewill havesimilar claimsfor alifetimeof earningsif such studentsareunable
tofindalucrative position based upontheir degree. The Third District decisionviolatesthegeneral and
consistent law imposing judicia restraint as the guiding principle concerning academic decisions by

universities. Public policy requires areversal of this decision.

Theimplied-in-fact contract whichthe Third District Court of Apped hasheldto havebeenproven
was never tried before thisjury. The jury did not find and was not asked to find any of the terms,
conditionsor theremedieswithinthisimplied-in-fact contract. TheThird District Court of Appeal has
imposed itsown version of acontract and remedieswithout recognizing thelimited natureof thetrial which

occurred based upon the trial court's pretrial rulings.

Inthedternative, dthoughtheUniversity arguesfor anaffirmance, if thereistobeareversa and
afurthertrial, thenthat trial should concernall issues. Thetermsof theimplied contract andtheremedies
under that implied contract must befound by thesamejury whichwill determinedamages. Theremedy
must belimited towhat these partieswoul d have contracted for had they entered into an expresscontract.
Thisrequirement of Floridalaw or damageswithin the contempl ation of the partieshasbeen disregarded.
Thereingtatement of theplaintiff asastudent at thisUniversity or someother university should a so beleft

open as an issue in any further trial ordered by this Couirt.



|SSUESON REVIEW

THE DECISION OF THE DISTRICT COURT
CONFLICTSWITH FLORIDA CASE LAW REQUIRING
DAMAGES FOR FUTURE EARNINGS TO BE PROVEN
WITH REASONABLE CERTAINTY IN AN IMPLIED
CONTRACT ACTION SS SPECULATIVE AND REMOTE
FUTURE LOSSES MAY NOT BE AWARDED

THE THIRD DISTRICT DECISION VIOLATES THE
COMMON LAW DOCTRINE OF RESTRAINT ASTO
EDUCATIONAL DECISIONSBY PRIVATE
UNIVERSITIES AND FURTHER VIOLATES OVERALL
PUBLIC POLICY ASTO UNIVERSITIES

THE IMPLIED-IN-FACT CONTRACT FOUND BY THE
DISTRICT COURT WAS NEVER TRIED BEFORE THIS
JURY

IN THE EVENT OF A REVERSAL AND REMAND, THE
NEW TRIAL SHOULD CONCERN ALL ISSUES
INCLUDING REINSTATEMENT OF SHARICK, THE
TERMS OF THE IMPLIED CONTRACT, LIABILITY
AND DAMAGES



ARGUMENT

THE DECISION OF THE DISTRICT COURT
CONFLICTSWITH FLORIDA CASE LAW
REQUIRING DAMAGESFOR FUTURE EARNINGS
TO BE PROVEN WITH REASONABLE CERTAINTY
IN AN IMPLIED CONTRACT ACTION -—
SPECULATIVE AND REMOTE FUTURE LOSSES
MAY NOT BE AWARDED

Petitioner, SEU isaprivateuniversity offeringacurriculumin osteopathic medicine. Respondent
Sharick wasastudent whofailedtorecelveadegreeand sued theUniversity. TheUniversity seeksreview
of thePanel Opinion of the Third District Court of Appeal issued August 2, 2000, and rendered April 18,
2001. Thisopinionwasinitially issued and after anenbanc oral argument before 10judges, theenbanc
motionwasdenied by thevoteof 6 judgesand further opinionswereissued. Therearethusthreeopinions
fromtheDistrict Court now beforethisCourt. Conspicuoudy absent isany explanationfor thedenial of

the en banc rehearing motion.
The Panel Opi nion

The Panel Opinion holds that Sharick, as an osteopathic
medi cal student, had an inplied-in-fact contract for a degree
and that this inplied contract was breached by the University's
failure to award the degree based on an arbitrary and caprici ous
decision by the faculty. The former student was held entitled
to recover damages representing his loss of future earnings or
earning capacity as an osteopathic physician for the rest of his
working life. The opinion also holds Sharick is entitled to the
profits he would have nade as a physician. Thus the opinion
holds the University promsed both a degree and a career as a
physician. The remand is for a trial solely on damages for the

breach of the inplied-in-fact contract which the appellate court



has found to have existed as a matter of | aw

The Panel Opi ni on concl uded:

Upon retrial, Sharick must be afforded the
opportunity to plead and prove danmages in
the form of the loss of earning capacity
that would reasonably have resulted had he
recei ved his DO degree.

The court based its overall ruling on the conclusion that
an "inplied-in-fact contract" for a degree existed because the
word "degree" appeared in the preface to a student handbook.
(Sharick p. 139). The jury was not asked to determ ne whether
an inplied-in-fact contract existed nor what the terns of such
a contract mght have been. As the verdict shows, the jury
determ ned only that (1) the dism ssal of Sharick was arbitrary
and capricious; and (2) that Sharick was entitled to $45, 000.00

as damages for the tuition noney he had expended. (R 791).

The court expressly held that the student's inplied contract
claim for the loss of a nedical career was already proven and
that the damages were not too wuncertain or speculative for
recovery. Sharick at 140. 1In avoiding the rule on certainty of
damages, the opinion relies primarily on the "nodifying" affect

of MIller v. Alstate Ins. Co., 573 So. 2d 24 (Fla. 3d DCA

1990) . MIller is a unigque case on proof of damges in a
spoliation of evidence suit. The Panel Opinion also applies
pure commercial contract |law on "lost prospective profits" as
the "yardstick™ for Sharick's profits in his new business as a

physi cian. Sharick at 141.
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The Di ssenting Opinion

The four dissenting judges concluded that whether Sharick
would ever have been able to practice as an osteopathic
physi ci an was "beyond reasonable conjecture.” Sharick at 145.

The dissent relies upon Slaughter v. Brigham Young University,

514 F.2d 622, 626-627 (10th GCr. 1975) 1in concluding that
Sharick should not be excused from conpleting all of his
pr of essi onal degree requirenents. The dissent faults the Pane
Opinion's anal ogy to prospective business profits and concl udes
that Florida law requiring that future damages in an inplied
contract situation be reasonably certain, constituted a conplete
bar to Sharick's claim for future lost earnings and a | ost

car eer. Shari ck at 146

Five out of the 10 participating judges stated that the
readm ssion of Sharick as a student should be seriously
consi der ed. The Dissenting Opinion stated readm ssion was the
only "appropriate remedy"” and the specially concurring judge
found it would be the "best solution in this case." Sharick at
146, note 3 and note 5. However, the initial 3-judge Panel
Opi nion noted Sharick had lost on this issue as a matter of |aw
in the trial court's early rulings and that neither Sharick or
the University had appealed the issue. Thus 5 judges did not
rule on the reinstatenent issue and 5 other judges found
reinstatenent to be the "appropriate renmedy" or the "best
solution.” Sharick was criticized in the dissent for appealing

only as to damges and not appealing as to reinstatenent.

11



Sharick at 146, note 5.
The Concurring Opinion

Despite its adoption of reinstatenent as the "best
solution", the Concurring OQpinion finds that Sharick is entitled
to "recover traditional breach of contract damages" and that the
"best analogy" to Sharick's situation are the cases concerning
new busi nesses and lost profits. Thus, this opinion wuld treat
Sharick as any other person with a comercial contract. Sharick

at 142-5.

The Briefs

The briefs by both parties before the District Court agreed
and conceded that prior to the August 2, 2000, decision, no
Florida court or any other court had ever held that a university
student was entitled to be paid by the University for a "lost
career" for all of his or her lost earnings during the reminder

of the student's working life.

Conflict Bet ween Shari ck and
Existing Law on Certainty of
Future Damages in a University
Cont ext

Actual case law in this area is mniml, but professors and
| awyers have witten extensively on the subject. Both sides can
rely upon quotations by comentators they feel to be
particularly apt. The University suggests the foll ow ng:

[An] "action for breach of an educational
contract does not parallel a typical action
for breach of a commercial contract in every
respect. After all, a private school
offering prograns that culmnate in a

12



di pl oma or professional degree is not |like a
used car business."

Claudia G Catal ano, Annotation, Liability of Private Schoo

or Educational Institution for Breach of Contract Arising From

the Provision O Deficient Educational Instruction, 46 ALR 5th

581 (1997). The purchaser of a used car may tell the seller of
his need for a reliable car to use in a new business but if the
car breaks down the seller is not legally liable for all of the
future profits the buyer hoped to make in the new business.

Al so see: Robert L. Cherry, Jr. and John P. GCeary, The College

Catalog As A Contract, 21 J.L. & Educ. 1, 29 (1992) (court

"decisions indicate that contract theory is applied selectively
and courts are hesitant to overrule academ c judgnents."); David

Devenport, The Catalog in the Courtroom From Shield to Sword

12 J.C & UWL. 201 (1985) (noting that because "courts rarely
address the specific and obvious question of which contract
standards apply and which do not...the law in this area” is a

"pat chwor k' of hol di ngs").

Sharick did not graduate but now wants to be paid for the
rest of his working life as though he were a |licensed physician.
Sharick never had nore than an unenforceable expectation of a
degree and the substantial earnings of a doctor. There is no
bi ndi ng contractual obligation which can be enforced against the
University in the form of a noney award. Sharick can not
identify any terns or conditions in SEU s publications which
specifically create a binding promse to confer a degree, |et

alone a promse that a graduated student would have a working

13



lifetime after that degree. The Panel Opinion relies on the
handbook' s st at enent: "l eading to the DO degree" but this was
not hi ng nore than the expression of an intent.

4

In Abrams v. lllinois College of Podiatric Medicine, 395 N.E. 2d 1061 (lIl. App. 1979), an

academically dismissed student sued aprivate medical college claiming breach of contract on several
groundsincluding reliance upon particul ar provisionsof the student handbook. Theappellatecourtin
Abrams stated that the provision in the student handbook:

[W]asnot an offer or apromiseby the collegewhich created apower or
acceptanceintheplaintiff. The provision wasmorein the natureof an
unenforceable expression of intention, hopeor desire...Wefindthat this
provisioninthestudent handbook wasan expression by thecollegeof an
unenforceable expectation which plaintiff did not have the power to
transform into a binding contractual obligation. (emphasis supplied).

Abrams, 395 N.E. 2d at 1064, 1065. Thus, here Sharick had no more than an "unenforceable

expectation."

Evenwithadegree, Sharick would still haveto passhisprofessiona examinations, completean
internship and residency program, meet all licensure requirements of state medical boards including
background checks and then ultimately demonstrate the overall competency necessary to obtain
employment asadoctor and then begin makingincome. Sharick might choosetowork inalow paying

positiontreating the poor or hemight choosetowork inametropolitan areatreating therich. Hemight

“ The SEU handbook outlines graduation requirements as follows:

Students are not awarded their degrees upon the completion of any
prescribed number of courses or upon passing aprescribed number of
examinations. Degreesareawarded when thefaculty believesthestudents
have obtai ned sufficient maturity of thought and proficiency. If astudent
fallstograduate, he/shedoesnot fail inany onesubject but isjudged by
thefaculty tobeunqualifiedfor thepracticeof thehealth professionasa
whole. (R. 438-439).
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havehigh overhead expensesor low overhead expenses. TheUniversity would haveno control over any
of theseevents. Such damagesaretoo specul ative, too remoteand too uncertainunder thelaw of Florida
and most other jurisdictionsto berecoverableinanimplied contract situation. TheDistrict Court'sPanel
Opinionconflictswiththe casesfrom thisCourt and the other district courtsrequiring certainty of such

future damages.

Onecaseof striking similarity on certainty of futurelost income damageshasbeen onthebooks
since1874. Brock v. Gale, 14 Fla. 523 (Fla. 1874) involved adentist who took passage onasteamship
on the St. John's River. He checked his valise containing his dental tools which he asserted were
ornamentedwithgoldandjewels. Thevalisecontainingthedenta instrumentswaslost by thesteamship
operator. Thedentist suedfor (1) thevalueof theinstrumentsand (2) for money damagesfor what he
would have earned asadentist for the six month period during which hewas deprived of the use of the

instruments. In 1874, thisCourt cited Hadley v. Baxendale, 9 Exch. 341 and ruled that such futurelost

earningsweretoo specul ativeand uncertain and too remotefromtheorigina contract to berecoverable.

Obvioudy Brock v. Gaeisantiqueand acurioushit of history, butit wascited and relied uponwith

approvd inDouglassFertilizersand Chemical, Inc. v. McClung L andscaping, Inc., 459 So. 2d 335, 336

(Fla. 5th DCA 1984). Therethe Fifth District stated:

In the case of Brock v. Gale, 1874, 14 Fla. 523, Defendants loss of
Paintiff'sdenta toolsjustified recovery of their market valuebut not loss
of the dentist's profit or income from not being able to practice his
profession until the tools were replaced, the latter being too remote.

AsinBrock, here Sharick's"lost career" wastoo remoteand speculative. TheDouglassFertilizerscase

hasbecomeoneof themost often cited and relied upon Floridacasesrequiring certainty of proof onfuture
lost profitsor income. Futurelost earningsand profitsmust be provenwith areasonabledegreeof certainty
andfurther arerecoverableonly when they "werereasonably withinthe contemplation of thedefaulting

party at the time the contract was entered into." Douglass Fertilizersat p. 336. The Douglass case

involvedaclamfor lost profitsbased on al ossof futurebusinessdependent upon future shipmentsof sod.

The court held the jury award of such future profits was too remote and too speculative. Douglass
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Fertilizershasbeencited at least 11 timesandisthecontrolling law inthestate on certainty of futureincome

damages. Seee.q., EthanAllen, Inc. v. Georgetown Manner, Inc., 647 So. 2d 812 (Fla. 1994), (damages

disalowed for interference with a relationship based on speculation regarding future sales to past

customers).

InStateex rel. Petersv. Hendry, 31 So. 2d 254 (Fla. 1947), adrag linewasto be furnished to

prepareproper drainageon cattlegrazinglands. Theplaintiff eventually suedfor lossof profit arisingfrom
the depreciated val ueof cattlewhichbecamesi ck and debilitated dueto abreach of warranty concerning
the drag line. Again this Court held that such damages were too remote. This Court stated:

Towarrant therecovery of substantial damages, thelossescomplained of
must have actually and proximately resulted from the breach of the
contract; they must be of suchanaturethat they should reasonably have
been contemplated by the partiesasaprobabl e result of abreach of the
contract; and the amount of the losses must be capabl e of reasonably
certain ascertainment and not remote, conjectural, contingent or
Speculative.

Thefour dissenting judgesintheen banc proceedinginthisSharick caseclearly stated their view:

Sharick isnot entitled torecover, asdamages, |lost futureincomethat he
might have earned asaDO in an undetermined field only after he might
possibly have passed hisboardsand potentially received aDO license.
It iswholly speculative whether Sharick would ever practiceasaDO,
muchlessbecomesuccessful and earn substantial income. Themgjority
opinion requires the jury to utilize adivining rod..."

These casesrequiring reasonabl e certainty of futurelostincomeor profitsalso requirethat such

damages be within thecontemplation of the partieswhen they madetheir implied contract. Herethe Panel

Opinionby theThird Digtrict, dthough not based on any issueactualy beforethejury, wasthat animplied-
in-fact contract existed asamatter of law and that the University agreedto befinancially responsiblefor
Sharick'slost medical career. TheUniversity would never havecontracted to pay afailing student for the
lossof hisor her desired career throughout hisor her workinglife. Itis, quitefrankly, ludicrousto suggest

that any university would agreeto suchliability and thisCourt hasheld asmuchin Bromer v. FH oridaPower

and Light Co., 45 So. 2d 648 (Fla. 1944), stating at p. 660:
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Thiscourt should determineand givetothealleged implied contract 'the
effect whichthe parties, asfair and reasonable men, presumably would
have agreed uponif, havinginmind thepossibility of thesituationwhich
has arisen, they had contracted expresdly in referenced thereto.'

Bromer goesontoreject as"egregioudy erroneous’ anargued for implied contract that FloridaPower and
Light Co. would haveagreedto continuously provideel ectricity under all circumstances. Similarly, no
university would agree beforehand with prospective studentsto pay themall what they could haveearned

had each of them received their desire degree and gone on to be successful in his or her chosen field.

The Pand Opinionimposesdraconian contract damageswhich aretantamount to tort damagesand
will do great harm to the private university systeminthisstate. It will further dramatically changethe
relationship between universitiesand all of their studentswho might graduate with adegreebut still be
unabletofindajob. Thismay well bethemost dangerouspart of thedecision. Thestudent who obtains
adegreeandisunsuccessful infinding theright job can now suehisor her university contending that there
wasanimplied promiseby theuniversity that ajobwould beavail ablefor agraduatewithadegree. A jury
will decidewhether such animplied-in-fact contract existed and will then decide how much money the
unsuccessful student would havemade asadoctor, lawyer, accountant or any number of other professions.
Thisisprecisely what Sharick issuingfor inthiscaseandimplicit withinthe Third District'sPanel Opinion
isthe conclusion that there was also an implied contract that Sharick would have ajob in the medical

profession.

Theopinionisasointerndly incons stent in severa respectsin stating that theimplied contract clam
hasalready been proven despitethefact that it wasnever tried and onthe other hand, that Sharick should
bealowedto plead and provehisclaims. Inany event, weknow for certain that under the Panel Opinion
theonly further trial to occur will beon damagesaloneandthat liability for lossof futureearnings, earning
capacity and profitshasalready been decided. Thedecisionerroneoudy failstofollow thetime-honored

principle that such future damages must be reasonably certain and not speculative.
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"Modi fication" of t he Law on
Certainty of Damages
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The Panel Opinion recognizes the "requirenent for certainty
of damages in a contract action" but resorts to the "nodifying

doctrines to this rule" found in Mller v. Allstate |nsurance

Conpany, 573 So. 2d 24 (Fla. 3d DCA 1990). Mller is a unique
spoliation of evidence breach of contract case against an
I nsurance conpany. It was based on the conpany's breach of its
express pronmse to retain a wecked autonobile and return it to
its policy-holder so that person could have it exam ned by an
expert and used as evidence in another lawsuit. The MIler case
has absolutely nothing to do with the present case and Mller
does not and could not nodify the law of certainty of damages in
an inplied contract situation. In Mller there was an explicit
oral agreement, the ternms of which were conpletely undisputed

There is sinply no analogy to the student-university inplied-in-

fact contract theory put forth by the Panel Opinion herein.

MIller nmust be |limted to its facts. A contracting party
who destroys evidence cannot take advantage of the uncertainty
of damages created by the spoliation of the evidence which the
party contractually agreed to preserve. | ndeed, here the
District Court has over-extended MIller because here the
University's breach (if there was one) prevented Sharick from
obtaining a degree but it certainly did not «create the

uncertainty as to what Sharick would have done with that degree.

The actual ternms of this inplied contract have never been

tried. The District Court sinply took certain proffered
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evidence and its own view of the evidence to conclude that such

a contract existed. The panel relied upon R A Jones & Sons V.

Hol man, 470 So. 2d 60 (Fla. 3d DCA 1985) and WW Gay Mech.

Contr. v. Wiarfside Two, 545 So. 2d 1348 (Fla. 1989), but these

cases also do not abrogate the rule requiring certainty of
damages. Hol man concerned |ost sales of equipnment to specific

custoners because of faulty engines and Warfside Two concerned

a hotel's revenue |osses because of an unpleasant odor from a
wat er system which directly related to specific business |osses.
In the Sharick situation, the business |losses are entirely
specul ative and nothing nore than guess work. Simlarly, the
District Court's reliance on |lost prospective profits does not

constitute an appropriate "yardstick."

Instead of attenpting to "nodify" the doctrine of certainty
of danages by overextending its own MIller decision, the Third
District should sinply have conplied with the existing |aw
affirmng the circuit court's ruling striking the prayer for
future loss of earning capacity and profits. This Court should

now so order.

1. THE THI RD DI STRI CT DECI SI ON VI OLATES
THE COVMON LAW DOCTRI NE OF RESTRAI NT
AS TO EDUCATI ONAL DECI SI ONS BY PRI VATE
UNI VERSI TI ES AND FURTHER VI CLATES
OVERALL PUBLIC POLICY AS TO
UNI VERSI TI ES

The common law draws inportant di stinctions Dbetween
contracts and rel ati onshi ps between students and universities as

to academ ¢ and non-academ c matters. As to academ c matters,
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universities are granted great deference by the courts; "the
educational process is not by nature adverse." Board of

Curators, Univ. of M. V. Horowtz, 435 US. 78, 90 (1978).

Courts are reluctant to interfere in the educational decisions
of wuniversities. Horowitz, 435 U S. at 88. There is only one
consi stent and dom nant pattern in the decisions and that is the
principle of judicial restraint in disputes involving academ c
j udgnent s.

Courts have expressed the opinion that they
are ill-equipped to review a dism ssal based
on academc failure, since the evaluation of
the student's academ c performance invol ved
the expert and subjective evaluation of
cunul ative information. Mor eover, courts
have adopted the view that private coll eges
and universities should be permtted to be
sel f - gover ni ng, to t he ext ent it IS
possi bl e.

Althoughthelaw inthisareahasoften beenreferredtoasa' patchwork quilt,” thesingleand only guiding

principle isthat of judicia restraint.

Oneof theearliest FloridacasesisJohn B. Stetson University v. Hunt, 102 So. 637 (Fla. 1924),

whichinvolved atort verdict against theuniversity for expellingastudent. StetsonUniversity wasfound

to haveacted malicioudy and wantonly concerning conduct by malestudentsinthegirl'sdormitories. In
reversing thetort ruling, the Florida Supreme Court held that the student/university relationship was
contractual in natureand found that universitieswere permitted to enact rulesgoverning student conduct.
The Court limited recoveriesexcept for situationsinwhichtheuniversity enforceditsrules™ arbitrarily and

for fraudulent purposes.” Theearly Stetson casedoesnot hold that courts canimpose broad measures

5> ClaudiaG. Catalano, Annotation, Liability of Private School or Educational | nstitution for Breach of
Contract Arising From Expulsion or Suspension of Student. 45 ALR 5th 1 § 2(a) (1997).
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imposing damagesagainst private universitiesfor breach of animplied contractual obligation. Stetson
cannot be seen asauthorizing courtstoimposebroad responsibilitiesand remediesagainst universities.

Judicia restraint is the principle governing a court's imposition of both responsibilities and remedies.

InUniversity of Miami v. Militana, 184 So.2d 701 (Fla. 3d DCA 1966), therewasa soadecision

giving great deference to academic judgments involving student performance standards as set out in
university bulletinsor catalogs. InMilitana, thecourt reversed thejudgment infavor of adismissed medical
student. Thecourt held that mandamuswasinappropriateand that thejudgment infavor thestudent was

improper. Both Stetsonand Militanaupholdthedoctrineof restraintinimposi ng obligations, dutiesand

remediesagangt universities. Courtshaveno power toimposetermsof animplied contract outsideof the

parties mutual expectations and further have no right to impose remedies beyond those expectations.

Anessentid corollary totheruleof restraintisthefurther conclusionthat purecommercial contract
doctrineshould not be broadly applied to universitiesconcerning academic decisionsand judgmentsand

the remedies available against universities.

Slaughter v. BrighamY oung University, supra, reversed ajudgment onajury verdictinfavor of

anexpelled graduate student. The Tenth Circuit Court of Appealsheldthat thetrial court erroneously
engagedinthe"rigid application” of commercia contract rulesof law. Thecourt heldthat "someelements
of thelaw of contracts' should beapplied but that thisdid not mean that contract law should " berigidly
gopliedinal aspects” TheSaughter court concluded that the" student/university relationshipisunique, and
it should not beand cannot bestuffedinto onedoctrinal category." Thus, thefederal court directly held

that pure "commercial contract doctrine”" should not be applied.

Here, the Third District Panel Opinion purportsto apply purecommercia contract |law on damages.
The court hasgone so far asto directly baseitsdecision on spoliation of evidence caselaw and thelaw
governing damages to new business ventures. In short, the Third District seesthis case asinvolving
Sharick'sentitlement to"traditional breach of contract damages.” Sharick at 143. TheThird District has

disavowed any restraint whatsoever inimposi ng extreme remedies and damages. The court hasgone
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overboard in imposing damages which are very close to being punitive in nature.

Contrary to its nation of a pure contract approach, the District Court Panel Opinion actually
venturesinto damagesfor tortuousconduct. |mposition of damagesfor thelifetimelossof earning capacity

ispurely atort concept. FloridaPower and Light Co. v. Brinson, 67 So. 2d 407 (Fla. 1953), (where

plaintiff wasinjured and"little better than avegetable" and better off dead) and FloridaGreyhound Lines

v. Jones, 60 So. 2d 396 (Fla. 1952), (a 40 year old decision where a married woman's "worth as a
housewife" wouldbe"nil", shewasstill entitled to recover lossof her earning capacity "asaninjury toher

persona rights.").

TheThird District'sopinion displaysitsantagonismfor the University and comesvery closeto
imposing apenalty against theUniversity. Although damagesfor breach of contract shouldrestorethe
injured party to thecondition hewoul d have beenin had the contract been performed, aparty isstill bound
by the benefit of the bargain and he should never be placed in aposition where hereceivesmorethanhe

would havereceived had the contract been properly performed. Campbell v. Rawls, 381 So. 2d 744, 746

(Fla 1t DCA 1980). Thisislimitedtowhat both partiesthought the contract meant. Tort damagessmply
cannot beobtained intheguiseof abreach of contract actionandthat isprecisely what the Third District
hasimposed here. TheDistrict Court holds Sharick canrecover thefuturevalueof his"lost" degreeand
that thesedamages" canbeproved with certainty.” Sharick would beinaposition of recovering everything
he would have earned as a physician without practicing as a physician or ever meeting the essential
prerequisiteshe must meet to obtain hislicenseto practice. Thisistruly the"goldenring" whichevery

college student would yearn for.

Therecan beno questionthat the Third District blurred the binding distinctionsbetween contract
and tort. The opinion goes so far as to state:

In valuing the loss of this degree within the context of an arbitrary,
capricious or bad faith deprivation of such, we concluded that it is
appropriate to consider the possibility of lost future earnings.

Thisisatort analys sbased upon the heightened burden of proof of arbitrary and capriciousconduct. We
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note however that there was absolutely no determination by thisjury of "bad faith" on the part of the

University. ThePane Opinionwrongly addsthisconcept tothedamageequation. InUniversty of Miami

v. Militana, supra, the Third District held that theterm"arbitrary” wasnot synonymouswith"badfaith” in

asuitagainsttheUniversity of Miami. Therecanbeno question; heretheDistrict Court'sPanel Opinion
concluded that because the jury found arbitrary and capricious conduct, lost future income became a
proper element of damages. Wenotethat theplaintiff'ssupplemental brief beforethe Third District Court
of Appedl actually argued for tort remediesand damages. The court was obviously influenced by this
improper argument. Thisrulingissimilar toimpos ng punitivedamageswhich of coursewould betotally

prohibited by Floridalaw.

Whenaparty breachesacontract, evenintentionally, damagesaretill limited to pecuniary losses
actually suffered and then only wherethose damageswere contemplated by the partiesto the contract.

Punitive damagesinabreach of contract caseareabsol utely prohibited. See: John Brown Automation,

Inc. v. Nobles, 537 So. 2d 614 (Fla. 2d DCA 1989) and L ake Placid Holding Co. v. Paperone, 508 So.

2d 372 (Fla. 2d DCA 1987), rev. denied 517 So. 2d 230 (Fla. 1987).

Public Policy and R sk Managenent
Consi der ati ons

Private universities are an overwhelmngly inportant part
of the entire educational system of this state and country.
They may be operated to sone degree as a business but the courts
have recogni zed their "el eenpsynary characteristics.”

Uni versity of Mam v. Mlitana, 184 So.2d 701, 704 (Fla. 3d DCA

1966) .

Universities are inportant to the entire academ c structure
and, nobst inportant of all, to the students thenselves.
Students function on l[imted noney in obtaining their education.

It is patently obvious that this decision will have a dramatic
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effect on the cost of education in all private universities.
The cost of a college education will be substantially increased
and this nmay well be the poorest of public policy steps toward
eventual tort liability against universities. This Pane
Opinion wll encourage unsuccessful students to sue in an

attenpt to catch the gold ring without having to go to work.

Uni versities engage in risk managenent efforts and often do
so through the purchase of liability insurance. If there is no
coverage, then the university itself is of course responsible.
No university and indeed no liability insurer would sign-on to
guarantee a degree, a job, and the lifetinme incone which a
di sappoi nted student wll be able to convince a jury would have
resulted from that degree. W respectfully suggest that public
policy considerations warrant this Court ordering a hasty
retreat fromthe sweeping renedy inposed here.

[T, THE | MPLI ED- I N- FACT CONTRACT

FOUND BY THE DI STRI CT COURT WAS NEVER
TRI ED BEFORE THI S JURY.

As previously pointed out, the only issues tried before this
jury were whether the University was arbitrary and capricious in
its dismssal of Sharick and if so, the anmpbunt of tuition he was
entitled to recover as danmages. W invite this Court to | ook at
t he one-page verdict form dated August 20, 1998. (R 791). The
verdict form specifically instructed the jury: "I'n determ ning
the total anobunt of damages, you may only award danages for

tuition expenses." \Wether this ruling was right or wong, it
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was the ruling of the trial court which occurred in the pretrial

rulings on the pleadings. (R 401-2).

The issue of whether there was an inplied-in-fact contract
that Sharick would obtain a degree and that Sharick would then
have the ability to go out and becone a productive osteopathic
physi ci an was never considered by this jury. Despite this, the
University is in the anomal ous position of having sonehow | ost

this case on issues which were never actually tried.

The District Court's opinion even goes so far as to cite to
various itens of proffered testinony which the plaintiff put on.
The plaintiff called an expert econom st who proffered evidence
as to how nmuch noney osteopathic physicians nake from graduation
from school until age 65. The court wused this proffered
testinony to conclude that the earnings of a physician would
greatly exceed the cost of tuition. Sharick at 140, 141. Since
is was only a proffer and since the jury did not even hear it,
the University's counsel was in no position to cross-exam ne or
contest the evidence. The evidence was inadm ssible and the
trial court had so ruled. Now, based wupon purely proffered
evidence, the District Court of Appeal has decided that Sharick

has al ready proved his case.

Under Florida law, contracts inplied-in-fact are to be
inferred from the facts and circunstances of the entire course

of conduct between the parties. Broner v. Florida Power & Light

Co., 45 So. 2d 658 (Fla. 1944) and Eskra v. Provident Life &

Accident Ins. Co., 125 F.3d 1406 (11th G r. 1997). Here, the
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University was never given the opportunity to present evidence
to challenge the Third District's apparent assunption that the
University's publications create a right in Sharick to obtain a
degr ee. The District Court sat as a seventh juror and decided
a question on an issue of fact which the jury was never asked to

det er m ne

If there is an inplied contract in this case, it was to be
based upon the entire course of conduct beginning wth when
Sharick becane a student at the University. According to
Bronmer, a plaintiff shoulders a heavy burden in proving an
inplied contract particularly in seeking to inpose a broad duty
or renedy. Broner at 660. No inplied contract can be found
unl ess the court can find that the parties would actually have
entered into an express contract to sone effect. Again, Broner
at 660 requires the court to determne the terns of the contract
which "the parties, as fair and reasonable nmen, presunmably woul d
have agreed wupon...[if] they had contracted expressly in

reference thereto."

Because of the trial court's rulings on the |egal issues
before trial, the overall inplied contract which the D strict
Court found to exist was sinply not the subject of a trial
before this jury. It is as though the Third District has now
granted a sunmmary judgnment finding an inplied contract based
upon the allegations of the conplaint and certain proffered
evidence not before the jury. This is a totally erroneous

procedure having no basis in Florida | aw.
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In conclusion under this point, the inplied contract issues
were never tried and the Third District Court of Appeal erred in
not recognizing this fact. This was the subject of extensive
argunent in the University's supplenental brief of January 2,
2001. Al t hough the Court invited these supplenental briefs,

this i ssue was not addressed.

V. I N THE EVENT OF A REVERSAL AND REMAND
THE NEW TRI AL SHOULD CONCERN ALL
| SSUES | NCLUDI NG REI NSTATEMENT OF
SHARI CK, THE TERMS OF THE | MPLI ED
CONTRACT, LI ABILITY AND DAMACGES

Al t hough SEU respectfully urges that the trial court should
be affirmed and the opinion wthdrawmn, in an abundance of
caution, we nust also note what we believe are serious errors in
the opinion regarding the ordered new trial. |If left unaltered,
the opinion will be used by Sharick as a blank check to be
filled in by a new jury with the total earnings of a doctor for
alifetime of nmedical practice. Because the actual terns of the
supposed inplied contract were not actually tried below and
because the issues of liability and danages were so intertw ned,
any new trial should address all issues and not be |imted

solely to damages.

VWhat the District Court actually reversed were the trial
court's initial rulings as a matter of law that no valid clains
for loss of earnings or earning capacity had been stated.
However, instead of sinply reversing those legal rulings, the
panel has gone much further, issuing an opinion on the apparent

assunption that all conceivable issues were tried before this
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jury.

If there is to be a new trial, there is no reason not to
apply the general law of inplied contracts to the case. Br oner

V. Florida Power and Light Co., supra. Thus, any inplied

contract is not limted solely to the handbooks and witten
materi al s. Such a contract presents factual questions based on
a full trial concerning the four years in question. o
particular inportance will be what, if any, deal was struck or

inplied at the beginning of the termrather than at the end.

If the case is reversed, it will be necessary for a new jury
to determne the terns and renedies of any inplied-in-fact
contract. Quite sinply, the first jury was not asked or all owed
to make any determ nation of these terns. Both the terns of the

contract and the renedies for a breach should be deci ded.

A new jury may find a totally different set of facts. SEU
respectfully suggests that, if this case is to be retried, then
l[itability and damages are so inextricably intertwined that a

conplete new trial on all issues nust occur. Casper v.

Melville, 656 So. 2d 1354 (Fla. 4th DCA 1995) and Watson v.

Bui l ders Square, Inc., 563 So. 2d 721 (Fla. 4th DCA 1990).
I ndeed, the opinion gives Sharick the right to file new
pl eadi ngs. Surely, SEU also has the right to file pleadings and
raise new issues including the possible reinstatenent of

Shari ck.

Here, the first jury only determ ned that there had been an
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arbitrary and capricious dismssal of Sharick. (R 791). The
remai nder of the verdict form instructed that the only damages
avai lable for such an act were tuition expenses. (R 791).
Thus, the only reasonable interpretation of this verdict was
that of an inplied contract to refund tuition if the University
wrongfully dism ssed Sharick. The issues on which the parties
were allowed to present proof were restricted under the trial

court's pretrial orders.

Sharick originally pled a cause of action for specific
performance or reinstatenent and sane was dism ssed in the sane
order which struck his clainms for |ost earnings. Shari ck
appeal ed the judgnent in his favor but actually contested only
the pretrial ruling on lost earnings and earning capacity and
not the reinstatenent issue in the sane order. Now the District
Court has reversed only a part of this pretrial order. The
claim for specific performance providing for conditiona
readm ssion (including all pragmatic requirenents) was never
litigated or considered during trial as an available renmedy by
the circuit court or jury. The District Court should not have
decided this issue as a matter of |aw Whet her Sharick could
have reentered SEU or sone other osteopathic university was not

tried or submtted to this jury.

The Panel Opinion discusses mtigation of danages in sone
detail . Again, the opinion assunes too nuch. Mtigation of
damages was never an issue tried or presented to the jury.

Al t hough the court's |anguage on of how danages w |l eventually
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be tried may be dicta, it wll alnost certainly be seen as
binding by any trial judge who has been reversed. Thus, the
Panel Opinion has ruled on issues which have yet to be pled or

proven.

| f future earnings based upon an inplied contract had been
an issue in the trial of this case, then the entire trial would
have been a very different proceeding. If the University had
known that it was subject to paying Sharick all of the earnings
he would have nmade as an osteopath up to age 65, the case and
the proof would have been presented very differently. The
University may well have offered sonme form of relief in the

nature of reinstatenent. See Behrand v. State of GChio, 379 S. E.

2d 617 (Chio C. App. 1977) involving a claim for damages based
on a loss of accreditation by an architectural school in which

nontradi ti onal renedi es were consi der ed.

The Panel Opinion states that the alternative remedy of
specific performance was unavailable to conpel the granting of

a degree citing Robinson v. University of Mam, 100 So. 2d 442

(Fla. 3d DCA 1958). However, Robinson never ruled out specific
performance to require reinstatenment of an arbitrarily dism ssed
student and in fact left the matter to the sound discretion of

the trial court. Al so see: Slaughter v. Brigham Young Uniyv.,

supra, cited at Sharick 146 note 3 approving reinstatenent as a

remedy.

This jury was asked to decide sinply whether Sharick was

entitled to tuition reinbursenent based upon actions the jury
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chose to term as arbitrary and capricious solely in the context
of the damages sought before this jury. If this jury had known
that Sharick was actually seeking all the inconme he would have
earned over the next 40 years in the form of a judgnment w thout
ever actually working as a doctor, then the jury m ght well have
reached a totally different conclusion on the liability issue
| ndeed the jury only awarded Sharick a partial $45,000 refund on
his total tuition claim Agai n, we have already suggested that
the issues of liability and damages herein are so inextricably
intertwwned that a total retrial is necessary. At nost, this
jury ruled there was nerely an inplied contract to refund sone
part of the tuition expenses if the University arbitrarily

failed a student. Nothing nore can be read into this verdict.

In the District Court, 10 judges considered this case and
five of them expressed the view that reinstatenent was the nost
appropriate renedy. Four of the judges concluded that Sharick
shoul d have appeal ed that reinstatenent issue. I ndeed, Sharick
appealed and obtained a reversal of one sentence out of the
trial judge's order but did not seek reversal of the other
sentence concerning reinstatenent. Now, the District Court has
remanded for a new trial and foreclosed the issue of
reinstatenent from being considered. Thus five judges have
found reinstatenent to be the nost reasonable alternative and
the other five judges have not ruled directly on the subject.
We suggest this was also error and to retry this case wthout

the reinstatenent issue would certainly be error
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As we have already urged, the relationship between a
university and a student is a unique one and may well call for
unique renedies rather than nere resort to extrene noney
damages. Lost future earning capacity, lost profits and the
like are concepts born of tort renmedies and should not be so
easily transferred to this unique relationship of university and
student. We thus suggest that in the event this case is to be
remanded, the trial court should be given the opportunity to
fashion a renmedy under the traditional approach of the benefit
of the bargain. That bargain nmust be no nore than both parties
woul d have agreed to when Sharick began as a student. | f
necessary, future tuition, expenses and ot her nonet ary
adjustnments may be necessary and reinstatenent my also be

appropri ate.

CONCLUSI ON

The petitioner University contends this is an extrenely
inportant case to the universities of the state of Florida and
to their students. The Third District's decision does violence
to the law of certainty of dammges in contracts and to the |aw
urging restraint on judicial decisions concerning academc
conduct by wuniversities. The Third District should not have
i nposed tort renedies. This Court should consider the various
alternatives. The trial judge could be affirned and the $81, 000
judgnent, which has already been paid, will end the controversy.
If a new trial is to occur, then it should be on all issues

pursuant to an opinion by this Court providi ng gui dance.
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