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STATEMENT OF THE CASE AND FACTS

In an attenpt to dodge the question of what issues were
actually tried and decided by the jury in this case, plaintiff
Sharick presents an enotional factual statenent casting the
University in the worst possible |ight. Plaintiff criticizes
the University's reference to the dissenting opinion which
recited sonme of the actual reasons for Sharick's dismssal.
These reasons were quoted on the first page of the Petitioner's
brief on the nerits. These reasons cane from Sharick's own
exhibit #12 which was a letter of February 22, 1993 by Dr. Ham
Yng, MD., of the Florida Comunity Medical Center. Dr. Ham Yng
sent this letter conplaining about Sharick's conduct to Dr.
Howard  Nerr of Uni versity. Sharick exhibited serious
deficiencies during his rotation at the nedical center operated
by Dr. HamYng. The letter of February 22, 1993 ended with the
doctor Ham Yng's comment: "He [Sharick] wll not be allowed to
see patients in any of ny facilities regardless of what action
you [the University] deens appropriate.” This was the rural
rotation course which Sharick failed and the reason he failed to

gr aduat e.

The opposing factual statenent makes reference to "kangaroo
courts" which is counsel's own term A reference is also nmade
to certain tapes but these tapes are not before this Court and

there is no Appendix to the Sharick brief before this Court.

The opposing statenment of the facts relies upon evidence

proffered during the trial out of the hearing of the jury.



(Sharick Br. 6, 7). The University again points out that it had
no responsibility to <cross-exanmne or present evidence in
response to proffered evidence from the plaintiff. There were
sinply no issues tried as to the terns or renedies available
under the supposed inplied-in-fact contract other than tuition
rei mbur senent . Proffered evidence from a psychiatrist
concerning Sharick's depression and proffered evidence from an
econom st as to the mllions of dollars that Sharick m ght have
earned as a doctor had been excluded based on two pretrial
orders. (R 353, 401). Evi dence regarding nost all of
Sharick's theories was excluded at trial and from any
consideration by the jury. The two pretrial rulings occurred
well before the trial and even the Sharick brief nmakes this
clear at p. 2 where Sharick conplains of these pretrial rulings

citing (R 769-772 and 782-787).

The Sharick brief relies several tinmes on (T. 81) which
purportedly shows that Sharick would never have been able to get
into another osteopathic school. At (T. 81), the wtness was

asked if Sharick could get in another school and answered:

A Ckay. What osteopathic school? | don't
know. He'd have to SS the student woul d have
to make the application and find out. I
have no way. This is a very unusua
situation. It's rare.

Whet her Sharick could enter another university was sinply not an
issue in the case as tried. Again, we ask the Court to sinply
look to the instructions and the verdict form which asked only

two questions: (1) whether Sharick's dismssal was arbitrary and



capricious, and (2) if so, whether he was entitled to recover

tuition rei nbursenment.

The jury answered "yes" to the first question but awarded
only a portion ($45,000) of the clainmed tuition anount. (R
791). The University paid this anount plus interest and Sharick
accepted the paynent and the University did not appeal. Despite
his acceptance of the paynent, Sharick did appeal. At  nost,
this jury found an inplied contract to refund a portion of the

tuition Sharick had paid.

W again point out that the ternms and renedies of the
supposed inplied-in-fact contract were never the subject of this
trial and were certainly not submtted to or decided by this
jury. However, the Third District Court of Appeal, in its panel
opi nion, has reversed the trial court and remanded solely for a
trial on damages for future |oss wages, |ost earning capacity,
and profits growng out of Sharick's professional life as a
doct or. The Third District directly found liability for breech
of inplied contract and nost certainly did not |eave open the
guestion as to whether the University could be found not |iable
for damages. The District Court of Appeal determned liability
for a lost career as a matter of |aw. In doing so, the court
detailed what it saw as the terns and renedies contained in the
inplied contract. The court found "lost prospective profits" as
the "yardstick" for Sharick's profits in his new business

venture. Sharick at 141.
At the last two pages of the trial transcript, after the
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verdict had been returned, the plaintiff noved to anend all
pl eadings to conform to the proof and this notion was denied
The Third D strict Court of Appeal overlooked this ruling and
wote the panel opinion as though all of these issues had been

fully tried and defended agai nst.



| SSUES ON REVI EW

THE DECI SI ON OF THE DI STRI CT COURT
CONFLI CTS WTH FLORI DA CASE LAW

REQUI R NG DAMAGES FOR FUTURE EARNI NGS
TO BE PROVEN W TH REASONABLE CERTAI NTY
I N AN | MPLI ED CONTRACT ACTI ON SS
SPECULATI VE AND REMOTE FUTURE LOSSES
MAY NOT BE AWARDED

THE TH RD DI STRI CT DECI SI ON VI OLATES
THE COVMON LAW DOCTRI NE OF RESTRAI NT
AS TO EDUCATI ONAL DECI SI ONS BY PRI VATE
UNI VERSI TI ES AND FURTHER VI CLATES
OVERALL PUBLIC POLICY AS TO

UNI VERSI TI ES

THE | MPLI ED- | N- FACT CONTRACT
FOUND BY THE DI STRI CT COURT WAS NEVER
TRI ED BEFORE TH S JURY

IN THE EVENT OF A REVERSAL AND REMAND,
THE NEW TRI AL SHOULD CONCERN ALL

| SSUES | NCLUDI NG REI NSTATEMENT OF
SHARI CK, THE TERMS OF THE | MPLI ED
CONTRACT, LI ABILITY AND DAMACGES



ARGUMENT

THE DECI SI ON OF THE DI STRI CT COURT
CONFLI CTS WTH FLORI DA CASE LAW
REQUI Rl NG DAMACGES FOR FUTURE EARNI NGS
TO BE PROVEN W TH REASONABLE CERTAI NTY
I N AN | MPLI ED CONTRACT ACTION --—
SPECULATI VE AND REMOTE FUTURE LOSSES
MAY NOT BE AWARDED

Respondent argues an absence of conflict asserting that
there is no Florida case involving a university which reaches an
opposite result. In doing so the respondent disregards all of
the conflict cases cited and argued by the University in its two
briefs before the Court. There is abundant Florida |aw hol ding
that danmages for future |ost earnings nmust be reasonably certain
and that in inplied contracts, all damages nust be within the
contenplation of the parties based on an inplied contract which
the parties would have agreed to had they reached an express

contract.

Sharick's brief does not nention Brock v. Gle, 14 Fla. 523

(Fla. 1874), as cited and relied upon in Douglass Fertilizers

and Chemical, Inc. v. Mdung Landscaping, Inc., 459 So. 2d 335

(Fla. 5th DCA 1984). I ndeed, Gale dealt wth the future
earnings of a dentist rather than the future earnings of an

osteopath and Gale, as reaffirnmed in Douglass Fertilizers, held

that such "profit or inconme" is too renbte and too uncertain for
recovery under Florida's inplied contract |[|aw Clearly, the
same principles of law should apply to both dentists and

ost eopat hs.



Citing Kennedy v. Kennedy, 461 So. 2d 408 (Fla. 1994),

Sharick argues that the University is attenpting to show a
conflict between the several opinions issued by the various
judges within the Third District Court of Appeal. This is
sinply incorrect as indicated by the Jurisdictional Brief before
this Court. There is no attenpt whatsoever to denonstrate a
conflict between the majority opinion and the dissenting opinion
within the Third District Court of Appeal. Qoviously these two
opinions are in direct conflict but this conflict does not
create jurisdiction. The conflict exists wth the other

district courts. The Kennedy decision is relevant only insofar

as it makes clear that this Court wll closely analyze all of
the opinions issues by a district court of appeal when
proceedi ng en banc. In the present Sharick case, an analysis of
the three opinions issued by the Third District Court of Appea
fully denonstrates the direct conflict wth case | aw outside the

district.

The case law requiring reasonable certainty of future | ost
inconme or profits also requires that such danages be within the

contenplation of the parties when they nmake their inplied

contract. Here the Third District Court of Appeal has held that
an inplied-in-fact contract existed as a matter of |aw and that
the University agreed to be financially responsible for

Sharick's |ost nedical career. In Broner v. Florida Power &

Light Co., 45 So. 2d 648 (Fla. 1944) at p. 660, this Court held

that future damages under an inplied-in-fact contract nust be



within the contenplation of the parties and that a court is
limted to giving effect to what "the parties...presumably would
have agreed upon" as "fair and reasonable nen." The Third
District did not recognize this directly applicable principle of
| aw despite the fact that it was argued to the court. Agai n,
there was no trial and no evidence on whether the University
woul d have agreed with any student to pay for a |ost career even

for a wongful and arbitrary term nati on.

The panel opinion by the Third D strict at Sharick 140,
"acknow edged the requirenent for certainty of damages in a
contract action" but then resorted to the "nodifying doctrines
to this rule" found in the Third D strict's own decision of

MIler v. Allstate Insurance Co., 573 So. 2d 24 (Fla. 3d DCA

1990). The Sharick brief at p. 18 argues that "once a contract
is found to exist, then the applicability of the rules regarding
damages should logically not be any different than the rules
cited in Mller." The Third District overstepped its authority
in applying "nodi fying doctrines" as to certainty of damages in
an inplied contract situation as enunciated by this Court in
Broner and as stated by the other district courts in all other

inplied contract cases. Mller has no application.

| ndeed, the University had already pointed out the highly
di stingui shing aspects of the MIller decision which is a unique
spoiliation of evidence breach of contract case against an
I nsurance conpany. In Mller there was an explicit witten

contract and this case did not change the law on certainty of



damages in inplied contract cases. The Third District was in
direct error in holding that Mller nodified the Ilaw on

certainty of damages in the present inplied contract case.

The Third D strict's panel opinion concluded wth the
foll ow ng statenent:

Upon retrial, Sharick must be afforded the
opportunity to plead and prove danmages in
the form of the loss of earning capacity
that would reasonably have resulted had he

recei ved his DO degree.
1

L eaving theplaintiff'spleadingsopento amendment i sincons stent with most of theother rulings. Thecourt
had already expressly held that the student'simplied contract claim for thelossof amedical career was
proven and that the damagesarising from thisclaimwerenot too uncertain or specul ativefor recovery.
(Sharick at 140). Under the panel opinion, the only further trial to occur will be on damagesaoneSS
liabilityfor lossof futureearnings, earning capacity and profitshavealready been decided. Therewill be
no further trial onliability under the panel opinion. Thenew trial islimited to damagesand thecourt has

aready held that liability has been established.

Again, itisasthoughtheUniversity haslost animplied contract casethat wasnever actudly tried.
Clearly, the only implied-in-fact contract claim presented to this jury was a contract for tuition
reimbursement. Sharick correctly argueshewasprohibited by thetrial court fromtryingany other clams.
Now theDistrict Court hasruled ontheseother claimsasthough the University had been giventhechance

to defend them.

! Thecourt obviously misspokeand probably meant to say "lossof earning capacity" whichwould have
resulted from his not receiving his DO degree.



. THE THIRD DISTRICT DECISION VIOLATESTHE
COMMON LAW DOCTRINE OF RESTRAINT ASTO
EDUCATIONAL DECISIONSBY PRIVATE
UNIVERSITIESAND FURTHER VIOLATES
OVERALL PUBLIC POLICY ASTO UNIVERSITIES

Neither the Sharick brief nor Sharick'samicusmakeany attempt to deal withtheargumentsby the
University and theamicusbrief of theUniversity of Miami, thel ndependent Collegesand Universitiesof
Floridaand the American Council on Education. Instead of applying the overall rule of restraint asto
universities, the Third District Court of A ppeal hasadopted apurecommercial contract approach, very
closetotort remedies. Inaccordancewith Sharick'sargument, the court hasrul ed that once abreach of
implied contract isestablished, damagesfor al conceivablefuturelossesand profitsflow asamatter of
course and that this case is no different than any other commercial contract case. The Third District
overlookedthefact that thisimplied contract theory wasnot tried or determined by ajury or indeed by the
trial courtinany way whatsoever. Thetermsof thisimplied contract werenot determined and theremedies
under thisimplied contract werenot tried or determined. If thesehad beenissuesthentheUniversity would
have defended with evidenceonwhat the University would or would not have agreed towithitsincoming
students. Basedinlargepart on proffered evidence, the Third District hasnow aready decided all of these
ISsues.

The arguments from the petitioner/amicus brief have been totally disregarded. Of particular

importanceisSaughter v. Brigham Y oung University, 514 F.2d 622 (10th Cir.) cert. den. 423 U.S. 898

(1975). Weinvitethe Court'sattention to thediscussion of thiswidely cited decision at pages 12-14 of
the University amicusbrief. 1nshort, Siaughter holdsthat the Federa district judge had gonetoofarin
extending commercial contract remediesfor an academic dismissal and the Tenth Circuit rejected the
reasoning that sincetheuniversity had breached acontract the plaintiff wasentitled to damagesbased on
what he would have earned had he received hisdoctorate. This Court should adopt the Slaughter v.

Brigham Y oung University, supra, rationale.
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1. THE IMPLIED-IN-FACT CONTRACT FOUND BY
THE DISTRICT COURT WASNEVER TRIED
BEFORE THISJURY.

Weagaininvitethe Court to review the clear verdict formwhich allowed thejury to determine
whether Sharick'sdismissal wasarbitrary and capriciousandinthat event to award damagesfor loss of
tuitionalone. (R. 791). Thisjury did not hear the proffered testimony whichthe Third District'sopinion
relied upon. TheDistrict Court hasreally donenothing morethanto reversethetwo pretrial ordersof the
circuit judge where the damages and issues were restricted. The panel opinion addresses issues not
properly beforeit and in any event, the dissenting opinion statesthe correct result in accordance with

existing Florida law.

V. INTHE EVENT OF A REVERSAL AND REMAND,
THE NEW TRIAL SHOULD CONCERN ALL ISSUES
INCLUDING REINSTATEMENT OF SHARICK, THE
TERMSOF THE IMPLIED CONTRACT, LIABILITY
AND DAMAGES

Theissuesof liability and damagesasstructured and discussedinthe Third District'spane opinion
are so intertwined that any new tria should concern al issuesincluding liability, damages and other

appropriate remedies including reinstatement.

Surprisingly, the Sharick brief and the Sharick amicusbrief both support thisalternativeargument
by theUniversity for anew trial onall issues. Both briefstakeastep back and retreat from the scope of

theThird Digtrict'sopinion. Now Sharick contends: " The Third DistrictinSharick did not grant any future

damagesinitsopinion.” (Sharick Br. p.19). Theplaintiff'samicuscontends: " Therulingsdo not constitute
adeterminationthat thestudent isentitled toreceiveadamagesawardfor lost futureearnings.” (Amicus
Br.p.3and11). Thusbothbriefsarguethat the Third District really did not grant futuredamages. Amicus
goes even further suggesting that:

Inthe event that thejury returnsaverdict awarding plaintiff lost future
earnings, defendant then has the opportunity to request judgment
notwithstanding the verdict, and/or that the verdict be set aside.

11



(AmicusBr. p.11). It sounds asthough Sharick and his amicus are suggesting that the Third District

actually ordered a new tria on both liability and damages.

AlthoughtheUniversity would certainly havepreferredthisresult, the Third Digtrict panel opinion
ruled that liability had been established in thiscompletedjury trial and that the new trial would concern

solely damages. The panel opinion also forecloses reinstatement as a remedy.

Whenthese contract damagesareawarded by anew jury, the Third District'sopinionwill bean
absolute bar to amotion for a defendant's judgment notwithstanding the verdict. These "step back"
argumentsareasserted by Sharick and Sharick'samicusbecausethey both recognizethat the Third District

went much further than it should have.

Inaddition, if anew tria isto occur, then reinstatement of Sharick asastudent at thisor someother
university should be considered asapossible remedy. Ten District judges considered the case. Five
judgesexpressed the view that reinstatement wasthe most appropriate remedy. Sharick appealed the
origina pretrid order striking hisfutureearningsclam. Thissameorder struck himclaimfor reinstatement.
The District Court reversed only the money damages part of the order and left the ruling against
reingtatementinthesameorder ineffect andbindinginall further new trial proceedings. TheDistrict Court
hadthediscretionto a soreverseastoreinstatement asapossibleformof remedy. 1f theUniversity had

knownit could befinancialy responsiblefor Sharick'slost career it might well haveconsidered readmission.

CONCLUSION
Thepanel opinion of the Third District should bereversed and thetria court'sjudgment reinstated.

The panel opinion doesviolenceto thelaw of certainty of damagesinimplied contractsand to thelaw
urging restraint on judicial decisionsconcerning academic conduct by universities. The Third District
erroneously imposed apurecommercial contract or tort remedy. Inthedternative, if anew trid isto occur

it should concern al issues, including liability, damages and possible reinstatement.
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