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STATEMENT OF THE CASE AND FACTS

The question certified to this Court relates to the Fifth District Court of
Apped’s determination that Florida's Wrongful Death Act does not limit the
recovery of aminor child’sclaim of lost parental companionship and mental pain
and suffering for thewrongful death of aparent to the period of minority asdefined
in the act. (Slipsheet at 13-14).

! The claim arises out of Herbert Meeks death on December 15, 1997, when a
rotted out Bell South telephone polefell acrossarural roadin St. Augustine, causing
hiselectrocution. Thequestion certified relatesonly to thedamagesrecoverableon
behalf of Kevin Meeks, son of Herbert Meeks. Kevin Meekswas 24 at the time of
his father’ s death, a minor under the Act.

TheFifth District Court of Appeal reversed thetrial court’ sdecisionwhich
limited Kevin'sclaimfor lossof parental companionship until only histwenty-fifth
birthday. Thereafter, the Fifth District certified thefollowing question, finding it to

be one of great public importance:

‘Theplaintiff’ scomplaint aleged negligence by both Bell South and Florida Power
& Light Company (“FPL”). After reaching a settlement with plaintiff, Florida
Power & Light Company was dismissed as aparty. (R VI1:1271).

10



ARE THE DAMAGES RECOVERABLE BY A MINOR CHILD

PURSUANT TO SECTION 768.21(3), FLORIDA STATUTES, LIMITED

TO THE PERIOD OF MINORITY?

(Slipsheet at 14).

Bell South Telecommunications, Inc. (“BellSouth™) seeksreview inthisCourt
and has further requested that the Court address an altogether different issue,
outside its discretionary review, and also reverse the Fifth District’s considered
opinion that summary judgment in the underlying action was inappropriate dueto
theexistenceof numerousfactual issues. The plaintiff’ samended complaint for the
wrongful death of Herbert J. Meeksalleges Bell South owned the polewhich carried
theelectrical wires, and failed to maintain said pole, thereby breachingitsduty tothe
public at large and specifically causing the death of Mr. Meeks. (R 1:19-24). Mr.
M eekswas el ectrocuted when Bell South’ srotted polefell, allowing electrical lines
to comein close proximately to theground. (R 11:392-397; R1:112, 117-120; RI:
273; R 1V:673; R 1X:1684). The Appellate Court found evidence in the record

showing that Bell South had aduty to inspect and maintain the polein areasonably

safe condition. (Slipsheet at 5).

2

2 For the sake of specificity, the citations are to the Slipsheet Opinion of Meeksv.
BellSouth, reported at 27 Fla.L.Weekly D679 (June 13, 2002).
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On the day of the accident, Herbert Meeks had left his home, proceeding
west on Poa Boy Farms Road, at approximately 5:30 p.m., to run an errand for a

family member. (R 11:490; R 1:115). Sadly, Herbert Meeks never reached his

12



destination. As he was traveling on Poa Boy Farms Road his path was blocked
by a downed Bell South telephone pole which was suspended perpendicular
across the road, approximately one to three feet above the ground, by two
electrical lines carrying over 13,000 volts. (R 11:392-405; R 1:112, 117-120, 187-
90, 197-99). The parties stipulated that the pole fell across the road on the date
of the accident due to itsrotten base. (R 11:273; R 1V:687-88, 730).

Herbert M eeksstopped and exited hisvehicleapproximately 50to 100 yards
from the pole. (R 11:399-404). Unknown to Mr. Meeks, the saturated ground was
alivewith electricity, dueto the close proximity of theelectrical wires. (RV1:1009-
12,1025-32; R1V:809-10). Mr. Meekswasviolently killed whileapproximately 10
to 15 feet from the downed pole, when the electrical current entered through his
boots. (R V1:1008-12, 1040; R 111:624-25, 628, 641; R 1V:808-09, 813).

3

Asthe Fifth District recognized, the rotten pole, Bell South pole number 5, was owned by
BellSouthat thetime of theaccident. (Slipsheet at 5). (R1:25-29,48-53, 71-73,118-19; R1V:673;
R 1X:1684-85). Plaintiff adduced abundant record evidence to support thisfinding including the

ownershiptag onthepole, themarkingsand equipment onthepole, aswell asBell South’ sown plats.

3 For thefirst time during four years of litigation, Bell South now concedesthereis
no dispute regarding the cause of Mr. Meeks' death. (MeritsBrief, page 5). Prior
to submission of itsbrief onthe merits, Bell South had strenuously maintained Mr.
Meeks had been struck by lightening! (R X11:2204).

13



(R 1:118-20; R X1:2104-05, 2111, 2124-25; R XI111:2237; R VI11:1373, 1537, 1541, 1544; R
1X:1684-85). BellSouth admitted having installed the pole in 1952. (R 1:63-68, 155-58; R 11:273).
Sometime prior to Herbert J. Meeks' death, Bell South had removed itsoverhead telephone
linesfromthepole. (R11:273). Although Bell South hasasserted that it removedall linesfromthat pole
and every other polein the line sincethe 1970’ s, the record evidence does not support this claim.
(MeritsBrief at 5, 24). Rather, therecord demonstrates Bell South’ sown witnesses could not even
indicatewheretheoriginal polelinebegan or ended. (R X1:2113-14). Withrespect totheremoval of
the aerial telephonelines, therecord reveal sthat Bell South usestwo typesof aerial lines, onereferred
toasa“cable,” onereferredtoasa‘“servicewire.” (R X1:2115-23). BellSouth’ srecordsshow only
when overhead tel ephone cablesare added or removed, not when overhead servicewiresareadded
or removed. (R X1:2120-22, 2127-28, 2134-35). Many of theareason PoaBoy FarmsRoad were
fedwithservicewires. (RX1:2120-22, 2127-28, 2134-35). Theonly Bell Southwitnessonthesubject
had no recollection asto when servicewireswereremoved on PoaBoy Farms, and further admitted
that Bell South keepsnorecordsat all inthisregard. (RV11:1299-01; R X:1867-68; R X1:2120-22,
2134;RVI11:1376-77). A local farmer, however, recaledthat Bell South’ saerial telephonelinesran
along amgor portion of the Poa Boy Farms Road pole line as late as the 1990’s. (R X1:2045).
Sometime before Mr. Meeks' death, Bell South alowed Florida Power & Light Company
(hereinafter referredtoas” FPL”) to attach el ectrical linesto thisBell South pole, and continueitsuse,
throughawritten contract called aJoint Use Agreement (JUA). (RV11:1162-89; R11:322-339). Since
at least 1961, FPL and Bell South have allowed the use of each other’ s polesthrough aJUA, while

maintaining individual ownership of their respectivepoles. (R11:322-39; R1X:1693-94; RV I1:1162-
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89).* Thepurposeof aJUA ingenerictermsisto set out therulesfor the players, asit providesfor
both the collection of licensing fees as well as maintenance responsibilities. (R VI1:1175-79; R
IX:1672-75, 1693, 1696; R V11:1217-19). The scope and impact of Joint Use Agreementsinthe
utility industry areenormous, involving millionsof dollarsinrevenue, aswell ascoveringevery joint use
polein the State of Florida. (R 1X:1664, 1674, 1677-78, 1718-19; R V111:1549).

Generdly, the owner of ajoint use pole may collect licensing fees, and in exchange, is
responsible for pole repair and maintenance. (R 1X:1672-73, 1696). The record evidence
demonstratesthat Bell South was collecting alicensing feefor every joint use poleit owned, which

included pole number 5. (Slipsheet at 7, ftnt. 8; R 1X:1718; R X1:2104-05, 2111,2124-25).

5

“The 1961 Joint Use Agreement applied to “ al poles of each party that, as of this
date, are used jointly by both parties.” See Articlell of the May 1, 1961 Joint Use
Agreement. (R11:325). Theagreement further provided that the owner of said pole
wasrequiredto maintainitsjoint poleinasafeand serviceablecondition. (R 11:331)
(emphasisadded). The 1975 agreement containssimilar language. (RV11:1175-76).
Theevidenceconclusively established that this polewasajoint use pole under both
the 1961 and 1975 agreements, as the parties stipulated both Bell South and FPL
placed their service on that polein 1952. (R 11:273).

> Contrary to BellSouth’s assertions, the record provides ample support for the
Fifth District’s finding that BellSouth was collecting a licensing fee for the
pole.(Slipsheet at 7,ftnt 8).

Unequivocally, Earl Christian, the Bell South Joint Administrator, testified that
BellSouth collects $61 per pole, per annum, under the JUA for the 240,000
BellSouth telephone poles that are used by FPL, amounting to some $14,640,000
annually, asfollows:

Q: Whatisthat rate:

A: It's... thislookslikeits $61. The power rate of $61. And then the
“power owes’ isthe amount of annual rentsthat the power company
would owe us, and the “BST owes’ isthe annual rent that we would

15



The 1975 JUA, which was enacted subsequent to the 1961 Agreement, was in effect at the time
of Mr. Meeks' death in 1997. (R 1X:1693-94). The JUA between BellSouth and FPL, which
governed pole number 5, specifically addressed pole maintenance and licensing fees.
® (R 1X:1693, 1696; R VII:1175-79; R 11:323-339). Section 8.1 of the 1975 JUA, entitled
“Maintenanceof Polesand Attachments’ required thepoleowner tomaintainthepole. (RV11:1175-
76; R 1X:1696).

BellSouth not only gave FPL written permission to use its poles under the
JUA, but Bell South further agreed to maintain the pole unless Bell South abandoned
the pole pursuant to the JUA. Contrary to the various assertions of BellSouth, the
record evidence does not support its claim of abandonment.

" “Pole abandonment” is aterm of art under the JUA. (R 11:333; R VI1:1176, 1189).
Abandonment occurs when the owner of ajoint use pole removes its equipment from a pole, and

notifies the remaining utility that it must take over the pole if it desires to continue to useit. (R

owethem. ... (R 1X:1718).
As Bell South corporate representative Jerry Brown made clear, Bell South plats
show it owned the pole at issue at the time of the accident. (R X1:2104-05, 2111,
2124-25).

s Article 1l of the 1975 Joint Use Agreement made it clear that the Joint Use
Agreement encompassed al polesin Florida, including the pole at issue. See 1975
Joint Use Agreement, pg. 4, Section 2.1. (R VI1:1168-69).

" Although BellSouth asserts numerous times in its Merits Brief that Bell South
abandoned the pole, the vast weight of the record evidence indicates to the
contrary. (Merits Brief at 2, 6). BellSouth conceded to the Fifth District Court of
Appeal that the abandonment theory wasill conceived, but now attemptsto raise
the same argument again. (Slipsheet at 6, ftnt. 4).

16



1X:1669, 1696-99; R 1V:692-93; R 11:333; R VI1:1176). The JUA provides strict procedures to
be followed, including written notice, to any utility with lines remaining on apole that it has been
abandoned by its owner. (R 1:120; R 1V:692-93; R 11:333; R VI1:1176, 1189).
8

Inadditionto serviceof aformal noticeof abandonment, physica changestothepoledsohave
totake placeto effect anabandonment, asutility polesareidentifiedinthefield by their polebrandand
tag, andtheir cut at thetop of thepole. (R1X:1684-85, 1743-45; R1:119-20; RV111:1381-82). Upon
abandonment of any poleby Bell South, under itsown policiesand theindustry custom, Bell Southwas
requiredtoremoveall equipment bel onging toitscompany fromthepole, including identifyingtags,
brands and any facilities.® |d. (R IX:1625-26, 1743-45; R 1V:696; R 1:119-20).

AstheFifth District recognized, thewritten noticeiscritical to FPL, because
without it, FPL would have no way of knowing whether it was required to assume
maintenance of an individual pole, thereby preventing the type of rot which led to

Mr. Meeks' death. (Slipsheet a 4); (R IV:696-97, 700, 734-35;

8 See Article IX, Paragraph A, of the 1961 Joint Use Agreement, entitled
“ABANDONMENT OF JOINTLY USED POLES’. (R 11:333). The 1975
Agreement has similar requirements under Article IX, Section 9.1. (R VI11:1176).

%“Facilities’” isageneral term used in thetelephoneindustry to includeitems such
as cable, strand, thru bolts, J-hooks, pairs and other equipment. (R 1X:1591-92,
1624).

17



R 1X:1698-99). FPL employeestestified that they do not assumethat just because
Bell South hasremoveditswiresthat Bell South has abandoned apol e, because FPL
has no way of knowing what BellSouth’s future intent might be for that pole.
(Slipsheset at 4; R1V:696-97, 700, 734-35). Thereare strong financial disincentives
for Bell South to ever abandon apole, because althoughiit relieves Bell South of the
mai ntenanceresponsibilities, it also discontinuesBell South’ sright to collect massive
licensing fees. (R IX:1701; R VII1:1176). After receiving proper notice from
Bell South, the JUA obligates FPL to decideeither to removeitsequipment fromthe
pole, or assume responsibility for the pole. (R 1V:692-93; R VI11:1176). If FPL
decidesto assume ownership, maintenance and inspection of the pole, FPL would
then place its own ownership tag upon the pole. (R 1V:692-93, 696).

With respect to pole number 5, there is no record evidence to even suggest
that pole number 5 was ever abandoned by Bell South under the JUA, or that FPL
ever assumed ownership or control over it. (R X11:2188-89; R X:1790-94; RIV:673,
696; R1:119-20). Infact, FPL expressy deniesever having assumed ownership of,
or responsibility for the pole. (R 1:119-20). BellSouth attempts to infer in its
statement of factsthat the JUA at issue was modified through a course of conduct,
thus allowing Bell South to abandon a pole through removal of its wires. (Merits

Brief at page 6). Aside from this being an obvious factual question for the jury,

18



only one provision of the JUA ispertinent, which allowsfor either party to prepare
supplemental operating routines or working practices, as they mutually agree. (R
V11:1184) (emphasis added).

19 Therecord isdevoid of any evidenceindicating that there were any supplemental operating or
working routines prepared, or ever consented to by FPL. (R 1X:1669-70, 1690-91; R1:119-20; R
1V:673,693,696). Fortheir part, FPL deniesthis* courseof conduct” assertion, and hasconsistently
maintai ned that Bell South wasresponsiblefor maintenanceand owned thepole.(R1:119-20; RIV:673,
693, 696).

BellSouthcircuitoudy arguesinitsMeritsBrief, citingtothe 1975 JUA, that “[o]nceapoleis
abandoned Bell South hasno authority to connect, remove, relocate, changeor modify thepole.” (Merits
Brief at 6). That begsthequestioninthiscase, becausetherecord evidence showsthat Bell South did
not abandon the pole pursuant to the JUA inthefirst instance, and Bell South concedesasmuch. (R
X11:2188-89; RX:1790-94; R1V:674,696; R1:119-20; MeritsBrief, pg. 6). FPL never receivedany
written notice indicating Bell South abandoned the pole, there was no change in the ownership
information on the pole or BellSouth plats, nor did FPL accept any inspection or maintenance
responsihilities. (R 1V:674, 696; R 1:119-20).

Asthe Appellate Court recognized, theissue of pole ownershipiscrucia in

10 Article X1X of the 1975 Joint Use Agreement, entitled “ Supplemental Routines
and Practices’ provided asfollows: “Nothing herein shall precludethe partiesof this
Agreement from preparing such supplemental operating routines or working
practices as they mutually agree to be necessary or desirable to effectively
administer the provisions of this Agreement”. (R V11:1184) (emphasis added).

19



determining theresponsibility of FPL visevi Bell South. (Slipsheet at 5.) The owner
of apoleisrequired to maintainit, irrespective of whether another utility haswires
on it, absent a written agreement to the contrary. (Slipsheet at 5; R VI1:1175; R
[1:331). BellSouth’s own Joint Use Administrator admitted that the owner of the
pole isresponsible for maintenance, even where the only lines attached belong to
a different utility. (R 1X:1696, 1712). BellSouth has admitted that in direct
disregard of itsduty, and in spite of itsknowledgethat all poleswill eventually rot,
it performed noinspectionsor maintenance of thepoleat issueinthe 25 yearsprior
to Mr. Meeks' death, although it was well past the pole's useful life. (R 1:63-68,
155-58; R V111:1536-37; R 1X:1608-10, 1682, 1731).

BellSouth does not have any procedure in place statewide in Florida for
Inspecting polesor replacing them and has nothi ng budgeted for pole maintenance.
(R1X:1612,1682,1731,1608-10; R V1I1:1536-37). Bell South simply continuesto
allow the use of all its poles, regardless of their condition, unless a person who
happensto beworking on the polereportsitisunfit for use, or until it fallsover. (R
1X:1608-10; RVI111:1536-37). Although Bell South recordsindicatethat it performed
substantial work on PoaBoy FarmsRoad in the areaof rotted pole number 5inthe
years 1971, 1973, 1979, 1980, 1994 and 1995, unfortunately for Mr. Meeks,

BellSouth did not fulfill itsduty to inspect or maintain pole number 5. (R X1:2107,
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2115-17, 2120; R X111:2237).

BellSouth assertsinitsMeritsBrief that FPL did not treat polenumber 5asaJoint UsePole,
but therecord demonstratesotherwise. (M eritsBrief at pg. 6). FPL hascons stently denied ownership
of or any responsi bility for themaintenanceof polenumber 5. (R1:118-20, 135-36; R1V:680-81, 725,
734). UnlikeBellSouth, prior tothe1990's, FPL did haveaformal inspection programfor itspoles. ™
(RIV:678, 723-25). Pole number 5, however, was never inspected or maintained by FPL, because
as the testimony showed, it was a Bell South pole. (R 1V:673, 680-81, 725; R 1:118-20, 135-36).
Although FPL replaced many polesa ong PoaBoy FarmsRoad, thiswasonly doneafter first requesting
permissionfrom Bell South to do so, or in emergency situations. (R1V:673-74, 708; R1:133-34).

BellSouth itself also installed many additional

1 BellSouth had been contacted by the same pole inspection company, Osmose,
prior to Mr. Meeks' death, but chose not to have inspections performed. (R
IX:1726-29).

21



poleson PoaBoy FarmsRoadinthe 1980’ s, pursuant tothe JUA, at therequest of FPL. (R X1:2131-
33).

Inreversingthelower court’ ssummary judgment, theFifth District held that asowner of the
pole, Bell South had aduty toinspect and maintainitin areasonably safecondition. (Slipsheet at 5).12
The Fifth District correctly held that absent acontract providing to the contrary, the fact that other
utilitieshad wiresonit wasnot sufficient torelievetheowner of theduty tomaintainitinareasonably
safe condition. (Slipsheet at 6). Astothelower court’ sholding that a*bailment” existed, the Fifth
District foundthat material questionsof fact existed astowhether or not that wasthecase. (Slipsheet
a7).

TheFifth Digtrict went ontoreversethetria court’ sprior order, regarding theclaimof theminor
child Kevin Meeks, holding that the damagesrecoverablefor aminor child’ sclaimfor lossof parental
consortium, painand suffering under thewrongful deeth Satuteexistsfor thechild sentirelife. (Sipsheet

at 9).

2Theoriginal trial judgea so found Bell South shoul d be denied summary judgment
based upon the existence of material factual issues. (R VI11:1274-75). After the
assignment of adifferent judge, Bell South renewed its motion. (R X1:2014).
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SUMMARY OF THE ARGUMENT

The Fifth District correctly held that where a minor has a claim for the loss of parenta
companionship, painand suffering under thewrongful death statute, theminor’ sdamagesarenot limited
totheperiod of minority, inaccord with the plain and unambiguouslanguage of the controlling statute,
namely 8768.21(3). Thelegidaturedid not put any temporal limitationonaminor child’ srecovery for
lossof parental companionship, painand suffering following thedeath of aparent. Rather, thelegidature
mandated that aminor child canrecover throughout hislifetimefor theloss, in consideration of thejoint
life expectancies of the child and parent.

With respect to Bell South’ ssecond argument addressing the Fifth Ditrict’ sreversal of theFinal
Summary Judgment, thisCourt should declineto review theissue, becauseitisoutsidethe scopethe
certified questionand doesnot formulateabasisfor thisCourt’ sdiscretionary review. Inviewingthe
recordinthelight most favorableto plaintiff, therewasamplelegal andfactua support for the Appellate
Court’ sdecision. Bell South, astheowner of thepole, had acommonlaw duty, aswell asa contractua
obligationto maintain the polethat caused the death of Mr. Meeks. BellSouth did not abandon the
pole, or create abailment. A bailment cannot be created as amatter of law, without the express or
implied consent of either party to the bailment.

BellSouthwasfurther actively negligentinitsfailuretoinspect and properly tagitspoles. The
sufficiency of Bell South’ sactionsin maintaining, identifying, and inspecting pole number 5 present

guestions for ajury.
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LEGAL ARGUMENT

Sandard of Review
TheFifthDigtrict Court of Appea’ sdecisionregarding Florida sWrongful Death Act presents

apurely legal question and as such, is subject to ade novo review standard. See Volusa County v.

Aberdeenat Ormond Beach, L.P,, 760 So. 2d 126, 130 (Fla. 2000); Putnam County Envtl. Council,,

Inc. v. Board of County Commissioners, 757 So. 2d 590, 594 (Fla. 5thDCA 2000); AllstateIns. Co.

v. Rush, 777 So. 2d 1027 (Fla. 4th DCA 2000).

|. THEFIFTHDISTRICT COURT OFAPPEAL CORRECTLY HELD THAT
THEWRONGFUL DEATH STATUTEALLOWSAMINORCHILD
TO RECOVER LOST COMPANIONSHIP, MENTAL PAIN AND
SUFFERING, FOR THE DEATH OF A PARENT, THROUGHOUT
THE CHILD'SLIFETIME
TheFifth District Court of Appeal correctly heldthat under Florida sWrongful DeathActa
minor child canrecover throughout hislifefor thelossof parental companionship, aswell aspainand
suffering. (Slipsheet at 8). Asthe Appellate Court noted, theinterpretation of thissection of thecurrent
Wrongful Death Act withrespecttothisissueisoneof firstimpression. (Slipsheet at 8). However, at

least oneother appellatecourt, the Third District Court of Appeal, in Stresscon|nternational, Inc. v.

Helms, 390 So. 2d 139 (Fla. 3d DCA 1980) tangentially addressed theissue, indicating that based
upontheclear statutory mandate, it would reach the sameresult asthe Fifth District in the casesub

judice. (Slipsheet at 9, citing Stresscon, 390 So. 2d at 141 (Fla. 3d DCA 1980)).%3

3 Most earlier cases interpreting the Wrongful Death Statute have little, or no,
precedential value, asthey areinterpreting versions of the Wrongful Death Statute
which were not in place at thetime of Mr. Meeks' death. Cinghinav. Racik, 647
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Initsstatutory analysis, the Fifth District Court was mindful of thelegidature’ sintent when
enacting theWrongful Death Act, noting it was*remedia and shall beliberally construed.” (Slipsheet

at 8, citing Fla. Stat. 8768.17; seealso, Golf Channel v. Jenkins, 752 So. 2d 561, 565-56 (Fla. 2000)).

ThisCourt, in Golf Channel v. Jenkins, initsanalysisof aremedial whistleblower statute, provideda

brief instruction astowhenitisappropriatefor acourt tointerpret statutory provisions. Golf Channel
v. Jenkins, 752 So. 2d 561, 564 (2000). Thefirst principleof statutory constructionisthat legidative

intent must bedetermined primarily fromthelanguage of thestatuteitself. Golf Channel, 752 So. 2d

at 564; (citing MclL aughlinv. State, 721 So.2d 1170, 1172 (Fla. 1998); St. Petersburg Bank & Trust
Co.v. Hamm, 414 So. 2d 1071, 1073 (Fla. 1982)). Where the statute isplain and unambiguous,

thereis no need for

So. 2d 289 (Fla. 4th DCA 1994), provides ahelpful discussion of the prior statutes
and the revisions they have undergone, in arriving at the current compensatory
scheme. 1d. at 290.
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judicia interpretation. Golf Channel, 752 So.2d at 564 (2000) (citing Forsythev. L ongboat Key Beach

ErosonControl Dist., 604 So. 2d 452, 454 (Fla. 1992)). Where, however, rel ated statuteswhich must

bereadtogether createan ambiguity, statutory constructionisrequired. Golf Channel, 752 So. 2d at
564. Asthis Court went on to note “[i]f from aview of the whole law, or from other laws pari
materia, theevident intentisdifferent fromtheliteral import of thetermsemployedto expressitina
particular part of thelaw, that intent should prevail, for that, isinfact thewill of theLegidature.” Id. at
564 (citing Forsythe, 604 So. 2d 452, 454) (quoting Van Pdt v. Hilliard, 75 Fla. 792, 799, 78 So. 693,
695 (1918)). Moreover, where language in a statute is subject to more than one reasonable

interpretation, itisnecessary toresort to principlesof statutory construction. Rollinsv. Pizzardli, 761

S0.2d 294, 297-98 (Fla. 2000) (citing Forsythev. L ongboat Key Beach Erosion Control Dist., 604

So. 2d 452, 455 (Fla. 1992)).

Initsanayssof thestatute, the Fifth District began with theclear statutory languageas required
under sound canonsof statutory construction. (Slipsheet at 9). Theterm“ survivor” isdefined under the
Wrongful Death Statuteto includethe decedent’ sspouse, children, parents, and blood rel atives, aswell
asadoptivebrothersand s sterswhen dependent upon the decedent for support and services. Fla. Stat.
§768.18(1) (1997). All of the deceased’ s children are thereby considered “survivors’ under the
Wrongful Death Actinaccordwith 8768.18. Fla. Stat. 8§768.18(1) (1997) (Slipsheet at 9). “Minor
children” are specifically defined as children “under 25 years of age, notwithstanding the age of
majority.” Fla Stat. 8§768.18(2) (1997) (Slipsheet at 9). Kevin Meeks, born December 6, 1973, is
unquestionably a* minor child” under Florida sWrongful Death Actinasmuch ashewasunder theage

of 25 at the time of hisfather’'s death. (R V11:1251).
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Thetypesof damagesrecoverableby each category of survivor areset forthin 8768.21, which
provides, in relevant part, as follows:

@ Each survivor may recover thevalueof lost support and servicesfromthedate

of thedecedent’ sinjury to hisdeath, withinterest, and futurelossof support
and servicesfromthedate of death and reduced to present val ue. Ineva uating
lossof support and services, thesurvivor’ srelationship to the decedent, the
amount of thedecedent’ sprobablenetincomeavailablefor distributiontothe
particular survivor, and thereplacement value of thedecedent’ sservicestothe
survivor may beconsidered. |ncomputing theduration of futurelosses, the
joint life expectancies of the survivor and the decedent and the period of
minority, in the case of healthy minor children, may be considered.

3 Minor children of thedecedent, and al children of thedecedent if thereis no

surviving spouse, may asorecover for lost parental companionship, ingtruction,
and guidance and for mental pain and suffering from the date of injury.

4 Each parent of adeceased minor child may also recover for mental pain and

suffering fromthedateof injury. Each parent of an adult child may asorecover
for mental pain and suffering if there are no other survivors.
Fla. Stat. 8768.21(1), (3) and (4) (1997).

AstheFifth Digtrict Court found, 8728.21(3) providesastarting date, “ fromthedateof injury”,
astothecommencement of aminor’ sclaimfor lost parental compani onship, instruction, and guidance
and for mental painand suffering. (Slipsheet at 9). However, 8768.21(3) providesno ending datefor
this category of damages. (Slipsheet at 9).

Withrespect to purdly economic damages, including support and services, the period of minority
of ahealthy minor child isone of several relevant factorsthat the legislature mandated were to be
considered by thetrier of fact in determining theamount of damages. SeeFla. Stat. §768.21(1) (1997).
Evenunder subsection 1, however, thereisnoindicationthat thelegid atureintended that thedamages

for the loss of support and services end the day a minor child reaches the age of 25, rather, the
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legidatureintended that jurorsconsider theperiod of minority asonefactor, asit pertainsto economic
damages.

However, insofar asit relatesto mental pain and suffering under subsection 3 of the statute,
thereisabsolutely no statutory mandate that the age of majority be considered at all. See Fla. Stat.
8768.21(3) (1997). Thefact that even adult children haveal ost parental consortium clamintheevent
there is no surviving spouse demonstrates that the legid ature recognized that the loss of parental
consortiumfor any minor child continueswell intothefuture. If thelegidatureintended that aminor
child slost parental consortium claim, after it wasvested, would end at aparticular point, they could
eadly have put inalimiting time period, asthey did in subsection 1. (Slipsheet at 13). See Fla. Stat.
§768.21(1) and (3) (1997). TheDistrict Court correctly interpreted theagelimitation asintended by
the legidature, merely asaqualifying factor which permitsaminor child to claim this category of
damages, and onceestablished, toalow recovery over thelifetimeof thechild, with consideration of
the deceased parent’ s life expectancy had the death not occurred. (Slipsheet at 14).

In reaching its decision, the Fifth District Court further
noted the jury instruction to be given in this regard, Florida
Standard Jury Instruction, 6.6 (g) was instructive. (Slipsheet

at 10). It provides as foll ows:

Wrongful Death Damages Recoverable for Estate and Survivors-Elements

* % % %

6.6(Q)

Thelossby [nameof al digiblechildren] of parental companionship, instruction, and
guidance, and [his][her][their] mental painand suffering asaresult of thedecedent’ s
injury and degth. Indetermining theduration of suchlosses, youmay consider the[joint
lifeexpectancy of thedecedent and [thesurviving child] [each of thesurviving children]]
[lifeexpectancy of [thesurviving child] [each of thesurviving children]] together with
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al the other evidence in the case.
See Slipsheet at 10, Fla. Std. Jury Instr. (Civ.) 6.6(Q).

TheFifth Digrict further found thecommitteenotespersuasive. (Slipsheet a 10). Thecommittee
notesindicatethat 6.6(g) wasrevisedin 1987 torecognizethat “joint lifeexpectancy” isnot proscribed

by 8§768.21 (3) astheonly measureof achild’ sfutureloss, and that theevidencemay support afinding

of longer or shorter duration. (Slipsheet at 10); seealsoIn Re Standard Jury Instructions Civil Cases,
522 So. 2d 364, 368 (Fla. 1988).

BellSouth’ s argument that the standard jury instruction promulgated by this Court is not
persuasive becauseit predates|egidativechangesin 1990isdisingenuine. (MeritsBrief at 11, ftnt 5).
Theenactment of theamendment in 1990to 8768.21(3) did not effect the Fifth Digtrict’ sanalysisasthe
amendment merely increased theright to recovery of aparental consortiumlosstoincludeadult children
intheevent of no surviving spouse, but did absol utely nothing to change or modify the definitionsor
recovery rights concerning “minor children” as defined in the Act. See 1990 Fla. Laws Ch. 14,

8768.18.; Seealso Mizrahi v. NorthMiami Medical Center, LTD., 761 So. 2d 1040, 1042 (Fla. 2000)

(citations omitted).

AlthoughtheFloridaSupremeCourt did not directly addresstheissueat hand, thisCourt has
allowed minor childrentorecover for thelossof parental companionship, instruction, and guidanceand
for mental painand suffering, without limiting damagesunder § 768.21(3) to only those periodsof time
prior totheminor childturning 25yearsof age. Seee.g. Angrandv. Key, 657 So.2d 1146 (Fla. 1995).

TheThird District Court of Appeal briefly addressed the current issueinStresscon| nternational, Inc.

v. HAms, 390 So. 2d 139 (Fla. 3d DCA 1980), which the Fifth District also mentionsasillustrative.

(Slipsheet a 9). Inadditionto challenging theverdict for being excessive, thedefendantin Stresscon
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argued that the jury should not have been allowed to award damages for pain and suffering to the
surviving children computed over thejoint lifeexpectanciesof thechildrenandfather. Id. at 141. The
defendant urged that the damages under 8768.21 (3) were alowable only if computed over the
children’ sremaining period of minority. 1d. AlthoughtheThird District stopped short of afull blown
analysis, it did note that the statutory language did not support this view. Id.

TheFifth District al so considered theinterpretation that other courtshavegivento the statutory
languageinstructing that damageswereto run*fromthedateof injury.” (Slipsheet at 12); Fla. Stat.
§768.21(3) (1997). Both subsection (4) and subsection (3), of FloridaStatute §768.21, haveidentical
languageindi cating that damageawardsweretorun “fromthedateof injury”. (Slipsheet at 12); Fla.
Stat. §768.21 (3) and (4) (1997). Subsection (4) of Florida Statute 8§728.21 mandatesthat “[e]ach
parent of a deceased minor child may also recover for mental pain and suffering from the date of

injury.” Fla. Stat. 8768.21 (4) (1997) (emphasisadded); (Slipsheet at 12). In GrossBuildersinc. v.

Powell, 441 So. 2d 1142 (Fla. 2d DCA 1983), which reviewed the meaning of the*from the date of
injury” languagewhen construing aparent’ srecovery for thelossof aminor child, the Second District
gueried whether ajury should consider aparent’ smental pain and suffering for thelossof aminor child
over their joint lifeexpectancies, rather than the period of thechild’ sminority. 1d. at 1143-44. The
Second District held that thejury should consider thejoint lifeexpectanciesof both thechildrenand

decedent, not thechildren’ speriod of minority. 1d. at 1144. Seealso Robertsv. Holloway, 581 So.

2d 619 (Fa. 4th DCA 1991). Finding the opinions in Stresscon supra, and Gross Builders, in
agreement, the Fifth Ditrict construed §768.21(3) together with the other sectionsof thewrongful death

statute so as to bring each of them into harmony with one another. (Slipsheet at 11).
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If Bell South’ sargument that the Fifth District Court of Appeal’ sanalysisof thestatutewas
ingppropriateduetothe” clear” language contained thereinwerecorrect, it would meanthat themgjority
of Florida’ sappellate courts(the Second, Third, and Fifth Districts) are unableto recognize“clear”
language. (MeritsBrief at 13). Thethreeappellate courtswho have addressed the statute disagreewith

theinterpretation espoused by Bell South. (Slipsheet at 9); Stressconlnternationd, Inc. v. HAms, 390

S0. 2d 139, 141; Gross Builders, Inc., 441 So. 2d at 1143-44. Conversaly, to ascribeto the view

espoused by Bell South woul d require oneof two absurd results. Under theview previously espoused
by Bell Southinfront of the Fifth District Court of Appeal, it would requireaminor child’sclaimbe
limitedto the period of minority whilean adult child would beentitledto recover for theentire period
of hisor her lifetime. (Slipsheet at 11). Thiswould be true even if they were in the same family,
assuming therewasno surviving spouse. To adopt the current view promoted by Bell South, thisCourt
wouldbeforcedtoignoretheclear languageof thestatute, aswell asthelanguageintherel ated Satutes,
manufacturing an ending datefor aminor’ slossof parental consortium claimwhichisnot thereand
which the legidature did not intend to place in §768.21(3).

BellSouth’ srelianceon Cruz v. Broward County School Board, 800 So. 2d 213 (Fla. 2001)

isperplexing. Cruzinvolvedaclaimfor alossof filial consortium, where thechildwasdisabled, and
had nothingto dowiththewrongful death statute. (MeritsBrief at 16). Smilarly, BellSouth’ sreference

toMizarahi v. N. Miami Med. Center, L td., 761 So. 2d 1040 (Fla. 2000) ismisplaced, sincethere, this

Court wasconsidering an equal protection challengeto thelanguageof §768.21 (8) which prohibited
adult childrenfrom recoveringinawrongful death action stemming solely frommedica practice. Id. at

1041. Ironically, what Mizarahi doesmakeclear, isthat theLegidaturewill limit theright torecovery
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with unequivocal statutory language when it intends to do so.

If BellSouth’ sinterpretation of thestatutewereto prevail, it would dramatically ater Florida' s
Wrongful Death Act. Fromthisday forward, theclaimsof minor childrenwould havedramaticaly less
value than those of an adult child. Asthe Fifth District noted,

“[W]efind nothingintherecord or inthelaw toindicatethat thebroken heart of aminor

child caused by thegrievouslossof aparent healsany faster than the broken heart of

anadult child, or of aspousewho mournsthelossof ahusband or wife. Moreover, we

find no basisintheprovisionsof §768.21(3) that requiresdisparatetreatment of minor

children, adult children, or spouseswho seek damagesfor mental painand sufferingfor

thelossof aloved one. We conclude, therefore, that damages recovered by aminor

child pursuant to §768.21(3) should becal cul ated based onthejoint lifeexpectancy of

boththedeceased parent and thechild. Thusintheinstant case, unobstructed by age

limitations, thejury will havetheability toview throughtheprismof their lifeexperiences

the full measure of recompense due a son for the loss of his father.”

(Slipsheet at 13-14).

Applying BellSouth’ sinterpretation would not only imposeanillogical new limitation under
HoridaStatute 8768.21(3), whichisnot currently present, nor intended by thelegidature, but it would
meanthat Forida scurrent Jury Ingtruction Guideisanullity, becausethereisno suchlimitinginstruction
in the Florida Standard Jury Guidesin civil cases.

TheWrongful Death Act, ascorrectly interpreted by theFifth District, makesclear that once
aminor child srecovery right vestsfor thelossof parental companionship aswell aspain and suffering,

it continuesthroughout thechild' slife. Intheevent that thisCourt decidesto accept thiscase, the Court

is urged to uphold the decision of the Fifth District.
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. THIS COURT SHOULD DECLINE TO EXERCISE
JURISDICTION OVER THE SUMMARY JUDGMENT
ISSUE AS IT IS OUTSIDE THE SCOPE OF THE
CERTIFIED QUESTION

As agenerd rule, it is clear that even if this Court decides to review the
certified question, it may nonetheless decline to address the summary judgment

issueraised by Bell South, which is outside the scope of the certified question and

does not formulate a basis for this Court’s discretionary review. Major L eague

Baseball v. Morsani, 790 So. 2d 1071, 1080, ftnt. 26 (Fla. 2001). This Court

generaly declinesaddressing aclaimthat isnot first subjected to the crucible of the
jurisdictional processset forthin ArticleV, section 3, FloridaConstitution. 1d. See

also Angrand v. Key, 657 So. 2d 1146, 1148, ftnt. 3 (Fla. 1995).

Thefirstissue, concerning theagelimitation placed on KevinMeeks' ability
to recover damages for the death of hisfather, isentirely unrelated and separable
from the rather mundane issues of pole ownership and bailment. The Appellate
Court found fact issues concerning ownership of the pole and also held that FPL
cannot be made aparty to a“bailment” asamatter of law, without their knowledge
or consent. Petitioner’ sattempt to usethisCourt’ sdiscretionary jurisdiction onthe
minor child’ sissue as a springboard to this Court for reversal on the contractual

Issues is not in accord with this Court’s usual policy, and absent compelling
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circumstances, which are not here present, should be rebuffed.



[1. THE FIFTH DISTRICT CORRECTLY HELD THAT
BELLSOUTH, AS OWNER OF THE POLE, HAD A
DUTY TO INSPECT AND MAINTAINIT

The Fifth District Court of Appeal correctly held that Bell South, as owner of the pole that
caused Mr. Meeks' death, had aduty to maintainthe pole, precluding summary judgment. (Slipsheet
at 5). BellSoutharguesit owed noduty to plaintiff, under either an abandonment, bailment, or some
other theory, which Bell Southfailsto specify. (MeritsBrief at 25). AstheFifth District noted, such
theoriesaremutually exclusive, aspreviously conceded by Bell Southinfront of theappellate court.
(Slipsheet at 6, ftnt 4). Therecord evidencedemonstrated that Bell South owned thepoleat thetime
of the accident, and as such, had a duty to inspect and maintain it in a reasonably safe condition.
(Slipsheet at 6). Judge Weinberg, the original trial court judge, had previously denied BellSouth’s
summary judgment motion on these same grounds.

Asagenerad rule, where adefendant’ s conduct creates aforeseeable zone of risk, the law
generaly will recognizeaduty placed upon defendant either tolessentherisk or to seethat sufficient

precautions aretaken to protect othersfrom the harm that therisk poses. McCainv. FloridaPower

Corporation, 593 So. 2d 500, 503 (Fla. 1992) (citing Kaisner v. Kalb, 543 So. 2d 732, 735 (Fla.

1989) (citing Stevensyv. Jefferson, 436 So. 2d 33, 35 (Fla. 1983)). Astherisk growsgreater, sodoes

the duty, becausetherisk perceived definesthe duty that must be undertaken. McCain, 593 So. 2d

503 (citationsomitted). AstheM cCain opinion notes, the Restatement (Second) of Torts, recognizes

four sources of duty: (1) legislative enactments or administration regulations; (2) judicial

interpretationsof such enactmentsor regulations; (3) other judicia precedent; and (4) aduty arisingfrom
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the general factsof the case. 1d. (citing Restatement (Second) of Torts 8285 (1965)). The statute
booksandthecaselaw, in other words, are not required to catal og and proscribe every conceivable
riskinorder forittogiverisetoaduty of care. McCain, 593 So. 2d at 503. Rather, each defendant
who createsarisk isrequiredto exercise prudent foresight whenever othersmay beinjured asaresult.
Id. Thisrequirement of reasonable, general foresight isthecoreof theduty element. 1d. Accordingly,
thetrial and appellate courtscannot find lack of duty, if aforeseeablezoneof risk morelikely thannot
was created by the defendant. 1d.

TheFl oridaSupreme Court hasprevioudy recognized that atel ephonecompany “isheldtotake
noticeand haveknowledgethat wooden tel egphoneline pol eswith oneendto theground, do rot beneath

the surface, and such decay doesnot happensuddenly...” Peninsular Telephone Company v. James

Dority, 128 Fla. 106, 116, 174 So. 446, 450 (Fla. 1937). Accordingly, itistheduty of the company
using such polestoexerciseall ordinary and reasonable careand diligenceto maintainthe safety of the
polesby appropriate and sufficient examination and i ngpection of the condition of thepolesbeing used,

including the partsabove and below ground. Id. at 450. (Seealso Webbv. GladesElec. Coop., Inc.,

521 So. 2d 258, 259 (Fla. 2d DCA 1988)).

In addition to the common law duty owed by BellSouth, it also had a contractual duty to
maintainthepole. ThevariousDistrict Courtsof Appea haverecognized that breach of amaintenance
contract may give rise to a negligence cause of action.

14 Asnoted by theFifth District Court of Appeal initsopinion, the JUA holdsBell Southliablefor this

14 See Johnson v. Lance, 790 So. 2d 1144 (Fla. 1st DCA 2001) (Court held
duty existed to decedent where man was killed due to negligence of electrical

company in fulfilling contract for traffic light maintenance); Juno Industries, Inc.
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rotted pole which caused the electrocution and death of Mr. Meeks. (Slipsheet at 3).
Nor isthisnew law, inasmuch asH oridaCourtshavelong recognized that redressfor personal
injuriescaused by thenegligent performanceof acontractua duty may beproperly sought through atort

action. Gallichio v. Corporate Group Serv. Inc., 227 So. 2d 519, 520-21 (Fla. 3d DCA 1969)

(citationsomitted); Maryland Maintenance Service, Inc. v. PAmieri, 559 So. 2d 74, 76 (Fla. 3d DCA

1990), rev. den., 574 So. 2d 142 (Fla. 1990)(citationsomitted). Thedefendant’ sliability extendsto
all personsforeseeably injured by hisfailureto usereasonablecareinthe performanceof acontractual

promise. Maryland Maintenance Service, Inc., 559 So. 2d at 76 (citations omitted).

The positiontaken by FloridaCourtsisal soin accord with the Second Restatement of Torts.

InHill v. United States Fidelity and Guaranty Co., 428 F. 2d 112 (5th Cir. 1970), cert. den., 400 U.S.

1008 (1971) thefederd appellate court reviewed whether thetrial court, inadiversity action, correctly

V. Heery International, 646 So. 2d 818 (Fla. 5th DCA 1994)(Court recognized
that breach of a contractual obligation to provide professional engineering
services could provide the basis for a negligence claim in a personal injury
action, without privity of contract); City of Coral Gablesv. Prats, 502 So. 2d
969 (Fla. 3d DCA 1987) (Court found liability against city in slip and fall action
where city had contractual obligations to protect against hazards); Gelman v.
Miami Elevator Co., 242 So. 2d 156 (Fla. 3d DCA 1970) (Court found final
summary judgment improper where the plaintiff sued the maintenance company
of an elevator in negligence for personal injuries); Ragsdale v. Mount Sinal
Medical Center of Miami, 770 So. 2d 167 (Fla. 3d DCA 2000) (Court held that
Mount Sinai’ s liability extends to persons foreseeably injured by itsfailure to use
ordinary care in performance of its contractual promises); Gallichio v. Corporate
Group Serv. Inc., 227 So. 2d 519 (Fla. 3d DCA 1969) (Court reinstated
complaint of dry-dock workman injured by collapsing ladder against third party
safety inspector, despite lack of privity, on basis of negligent performance of
contractual duty).
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dismissed apersona injury complaint under Horidalaw. Id. at 114. Theplaintiff hotel guest alleged that
the defendant, who had contracted with the hotel to perform safety inspections, had negligently
undertaken those inspections, resulting in afire which injured plaintiff. 1d. at 115. TheHill court
concluded that acause of action existed under Floridalaw, because one who could be foreseeably
injured by the negligent performanceof acontractual duty had theright to maintain an action against the
negligent performer, even in absence of privity. Id. TheHill court went on to analyze the State of
Forida slaw, and found it synonymous with the Second Restatement of Torts, which providesas
follows:

Onewhoundertakes, gratuitoudly or for consideration, to render servicesto
another which heshould recognize asnecessary for the protection of athird personor
histhings, issubject toliability tothethird personfor physical harmresultingfromhis
failure to exercise reasonable care to perform his undertaking, if

@ hisfailureto exercisereasonablecareincreasestherisk of suchharm,
or

(b) he has undertaken to perform aduty owed by the other to thethird
person, or

(c) the harmissuffered becauseof relianceof theother or thethird person
upon the undertaking.

Comment e. to that subsection provides:
e. Reliance. Theactor isalso subject to liability to athird person wherethe
harmissuffered because of thereliance of the other for whom heundertakesto render
the services, or of thethird person himself, upon hisundertaking. Thisistruewhether
or not thenegligenceof theactor hascreated any new risk or increased anexisting one.
Wheretherelianceof theother, or of thethird person, hasinduced himtoforego other
remediesor precautionsagaingt such arisk, theharmresultsfromthenegligenceasfully
asif the actor had created the risk.
Hill, 428 F.2d at 115, quoting Restatement (Second) of Torts, § 324A (1965).
The JUA in effect between FPL and Bell South at the time of Mr. Meeks' death had similar
contractual maintenancerequirements, which anticipate BellSouth’ sligbility intort. ArticleV111 of the
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1975 Joint Use Agreement provided that theowner of the polewasrequiredtomaintainitinasafeand
serviceable condition. (RV11:1176). The JUA further contemplatesinjuriestothird parties, inevent the
poles are not maintained in accordance with the contract. (R V11:1180).

Therecord evidenceoverwhe mingly establishesthat Bell South breacheditscommon law, as
well as contractual duties, asthe polewasallowedtorot. (R11:273; R 1V:687-88, 730). BellSouth
never maintained or inspected the poleat issue, whichwas45 yearsold at thetimeof Mr. Meeks' death.
BellSouth’ sown corporaterepresentativesagreethat Bell South hastheresponsibility to maintainthe
polesit owns. (R 1X:1696; R V11:1217-19).

Additional evidenceintherecord showed that although polenumber 5 had electrical wiresonit, the
polewas not inspected or maintained by FPL. FPL, infact, had an inspection program, but did not
ingpect thispolespecifically becauseit wasaBel | South poleand it was Bel | South’ sresponsibility todo
so under the Joint Use Agreement. (R 1V:680-81, 725-26; R 1:118-20, 135-36).

15 Thus, BellSouth’s contractual undertaking of pole maintenance, and failure to do

> The JUA is dso relevant as it defines the extent to which the pole owner
maintainscontrol over theinstrumentality, and thusisresponsiblefor maintenance
under simple lessor/lessee principles. See Craig v. Gate Maritime Properties, Inc.,
632 So. 2d 375 (Fla. 1st DCA 1994).
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so, significantly increased the risk to the deceased.

Thereislittle doubt that Mr. Meeks was a foreseeable plaintiff. The JUA, by its own
indemnity provisions, recognizes that harm will result to third parties if the pole maintenance
provisions are breached. (R V11:1180). Mr. Meeks was traversing a public road when he was
killed. He was electrocuted when arotted pole, carrying live lines with 13,200 volts of electricity,
broke, placing the lines in proximity to the ground. Where Bell South allows poles, carrying electrical
lines adjacent to public roadways, to rot, injury to travelers along that road is certainly foreseeable.

Contrary to BellSouth’ s assertion, the existence of the duty does not change because Mr.
Meeks died from the electrical current that the rotted pole caused to be placed into the ground near
where he was standing, rather than being “strangled” by the wires. (Merits brief a 26). Asthis
Court noted in McCain, it isimmaterial that the defendant could not foresee the precise manner in
which the injury occurred or its exact extent. McCain, 593 So. 2d at 503 (citing Restatement
(Second) of Torts 8435 (1965)). The question for the appellate court is whether the defendant’ s
conduct created a foreseeable zone of risk, not whether the defendant could foresee the specific
injury that actually occurred. McCain, 593 So. 2d at 504. Where the zone of risk is foreseeable, it
givesriseto a coextensive duty of care as a matter of law. McCain, 593 So. 2d at 504.

Although Bell South repeatedly maintains that it had “no control” over the pole at the time of
the accident, the contract itself demonstrates that material questions of fact exist regarding thisissue.
(Merits Brief at 24; Slipsheet at 7). The only way that Bell South could have given up its control of
the pole, ability and right to reconnect to the pole, aswell asits right to collect licensing fees, was if

BellSouth formally abandoned the pole under the JUA, which all parties concede did not happen.
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Asthe Fifth District found, the entire basis for Bell South’ s assertions rest upon disputed issues of
material fact, including whether Bell South had the right to reattach to the pole under the JUA,
whether FPL accepted the pole, whether Bell South delivered to pole to FPL with the intent of giving
FPL exclusive use and possession of the pole and whether Bell South was collecting alicensing fee.
(Slipsheet at 7). Jury questions also exist as to the extent to which Bell South still maintains
telephone lines or equipment on that pole, or any pole in the pole line at the time of the accident,
when Bellsouth removed its telephone service wires, and under what circumstances FPL replaced

poles.

It does not seem capable of serious dispute that when
Bel | South | eases its tel ephone poles to be used to carry high
vol tage electrical lines, and thereafter fails to inspect or
mai ntain those poles, its conduct creates a foreseeable zone
of risk. The use of rotted poles, which ultimtely wll place
live electrical lines in proximty to the ground where they
can cause harm clearly increases the danger to the public.
The law clearly will and does inpose a duty upon Bell South
when it fails to inspect and maintain those poles, with full
know edge that those poles will eventually rot. In the event
this Court considers the issue, the Fifth District’s opinion

shoul d be uphel d.
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IV. THE FIFTH DISTRICT COURT OF APPEAL CORRECTLY HELD
THAT QUESTIONS OF FACT EXIST ASTO THE CREATION
OF A BAILMENT
The Fifth District Court of Appeal also reversed the summary judgment order on the basis
that material questions of fact exist regarding the creation of a bailment, making summary judgment

improper. (Slipsheet at pg. 7).2° A bailment is a contractual relationship among the parties in which

the subject matter of the relationship is delivered temporarily to and accepted by one other than the

697 So. 2d 1313, 1315 (Fla. 5th DCA 1997) (citing 5 Fla. Jur. 2d, Bailments 8 1 (1978)). Among
the chief features of a bailment are the degree to which possession, custody and control of the

1315. It isthe general rule that there must be such afull transfer, actual or constructive, to the bailee
as to exclude possession of the owner and al other persons and give to the bailee, for the time

being, sole custody and control thereof. 1d. (citing Monroe Systems for Business v. Intetrans

Corp., 650 So.

6 The Fifth District Court of Appeal, although not disposing of the issue, had
serious reservations as to whether a telephone pole was personalty or afixtureto
reality, andif thelatter, whether such could even constitutethe subject of abailment.
See Slipshest at 8, ftnt. 5.
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2d 72, 76 (Fla. 3d DCA 1994), rev. den., 659 So. 2d 1087 (Fla. 1995)). The parties to a bailment
contract expressly set the point at which delivery will be deemed to have been completed. 5 Fla
Jur. 2d, Bailments § 2 (2000). There must also be an acceptance of the subject matter by the

bailee. 5 Fla. Jur. 2d, Bailments § 2 (2000) (citing Rudisall v. Taxicabs of Tampa, Inc., 147 So. 2d

180 (Fla. 2d DCA 1962)).

In determning whether a particular transaction creates
a bailment or some other contractual relationship, it 1is
necessary to ascertain the intention of the parties. 5 Fla.
Jur. 2d, Bailnments 8§ 3 (2000). The court nust construe the
contract between the parties as a whole, weighing all of its
terms and provisions in connection with the reasonable and
natural results of its performance. 5 Fla. Jur. 2d, Bailnents
§ 3 (2000) (citing 8 Am Jur. 2d, Bailnments § 15). The
question of whether a bailnment has been established is a
question of fact for the trier of fact. 5 Fla. Jur. 2d,
Bail mrents 8§ 31 (2000).

As the Fifth District Court of Appeal found, in the case
before this Court, material questions of fact exist regarding
every issue relevant to the existence of a bailnment. For
exanple, there was absolutely no evidence of any delivery of
the pole from Bell South to FPL. (Slipsheet at 7). Rat her ,
Bel | South sinply left the pole with the know edge that FPL

still had wires on it. (Slipsheet at 7). There was no evidence
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what soever of any contractual relationship between FPL and
Bel |l South other than the JUA. The JUA, by its clear terns,
does not contenplate a bailnent situation, as the pole owner
retains all control and nmaintenance responsibility. (R
VI1:1175-79). There is not a scintilla of record evidence that
indicates there is any other express contract other than the
JUA, nor any other inplied contract. To the contrary, both FPL
and Bell South have consistently taken the position that the
JUA applied to the situation at bar. (R 1:118-22; R

VIT1:1374-75, 1411-12; R |1 X 1693; R Xl :2032).

As the Fifth District noted, despite BellSouth’s repeated claims it had no
control over the pole, the record evidence showed otherwise. (MeritsBrief at 24;
Slipsheet at 7). BellSouth was not only collecting licensing fees, but also had the
right to reattach to its poles at any time under the JUA.. (Slipsheet at 7). The Fifth
District’s opinion is amply supported by the record evidence, as the JUA, under
section 14.4, specifically gave Bell South the right to useits pole, or to allow other
third parties the right to use the pole whenever it wanted. (R 1X:1673-77; R
V11:1164-1189). BellSouth at all times prior to the accident had legal control over
thepole, under the JUA, and all indiciaof ownership, namely the Bell Southtag and
cross-arm, remained on the pole, showing it as a BellSouth pole. (R 1:118-20).

BellSouth’s own employees indicated that unless there was a formal notice of



abandonment pursuant to the JUA, BellSouth could use a pole again, without
seeking permission, even after removing lines. (R 1X:1615-17, 1621). Moreover,
FPL never considered the pole abandoned, merely because Bell South removed its
wire, nor didit ever takecontrol over thepole, asit did not know Bell South’ sfuture
intent for the pole. As discussed previoudy, the record evidence indicates
BellSouth never abandoned the pole under the JUA, and thus, alwaysretained the
right to control it, reattach to it, and collect licensing fees.

Contrary to BellSouth’ s claim that it had no wires on any polein the pole
line, therecord evidence showed that Bell South had equipment attached tothe pole
line, including overhead lines and underground taps. (R 1:132). BellSouth’s
assertion in thelir brief that it never replaced any poles, nor was it requested to do
so by FPL, iscontradicted by the actual testimony. (MeritsBrief at 24). Therecord
revealsthat Bell South installed additional polesat therequest of FPL, and that FPL
did ask it to replace poles. (R X1:2128-33; R 1V:673-74, 708; R 1:133-34; R
X111:2237).

Due to the existence of numerous questions of material fact, in fact the
existence of abailment isajury question under FloridaLaw, in and of itself, itis

clear that the Fifth District correctly held that summary judgment wasinappropriate.
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CONCLUSION
For the foregoing reasons, Respondent prays that this
Court enter an Order approving the decision of the Fifth
District on their interpretation of Fl ori da Statute

8768.21(3), in Meeks v. Bell South, 27 Fla.L. Wekly D679 (June

13, 2002) , and deny discretionary jurisdiction as to

Petitioner’s renmaining issues.
Respectfully submitted,

AVOLIO & HANLON, P.C.

Robert P. Avalio, Esg.
Florida Bar No. 72486
Tracy L. Markham, Esqg.
Florida Bar No. 0040126
2730 U.S. 1 South, Suite J
St. Augustine, FL 32086
904.794.7005
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