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HARSR The Fifth District has ruled that a minor child s recovery
:Z\E‘ZE for pain and suffering damages under Florida Statutes

5%%{ 8 768. 21( 3) isnotlimitedtotheperiodof minority. If that decisionwereleft to stand, ananomalous
ELD%ED result wouldfollow. Inany wrongful death casewherethereisasurviving spouse, asurviving child could
002 recover pain and suffering damages for lifeif his parent were to die on the day before his 25" birthda

! That samechild, however, would receivenothing if hisparent wereto dieon thenext day whenthechild
turns 25.2
Theissueof theminor’ sdamagesisthesubject of the certified question, but theentirecaseisnow
beforethecourt, so BELL SOUTH also seeksreview of theFifth District’ srulingon“legal duty.”® Inthis
regard, MEEK S has attempted to hold BELL SOUTH, aprovider of telephone services, liablefor the
death of her husband because hewasallegedly el ectrocuted by downed FPL electricwires. Infact, FPL
assumed responsibility for theaccident and paid MEEK S$1.3million. A separatediscussion of thisduty
issue follows the analysis of the certified issue relating to damages.
I
DAMAGESUNDER § 768.21(3)

Theissuecertified by the Fifth Districtiswhether “ damagesrecoverableby aminor child pursuant

to section 768.21(3), FloridaStatutes, [are] limited to the period of minority.” Meeksv. Fla. Power &

! A “mnor” child for purposes of § 768.21(3) is defined
as a child “under 25 years of age.” See 8§ 768.18(2), Fla. Stat.

2 As noted below, adult children have no clai m under
§ 768.21(3) where there is a surviving spouse.

8 See, e.qg., Fulton County Administrator v. Sullivan, 753
So. 2d 549, 553 (Fla. 1999). This Court routinely addresses issues beyond a certified question,

so long as these other issues “have been properly briefed and argued and are dispositive of [the] case.” See, e.g., Savoie
v. State, 422 So. 2d 308, 312 (Fla. 1982); see also Savonav. Prudential Ins. Co. of America, 648 So. 2d 705, 707 (Fla. 1995).

1
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Light Co., 816 So. 2d 1125, 1133 (Fla. 5"DCA 2002). Both statutory construction and common sense
would suggest that they should be.
TheFifth Digtrict hasheld that aminor’ sdamagesunder thestatutearerecoverablefor life, thereby

construing thestatutein suchaway that an unreasonableresult hasbeen created. See Allstatelns. Co. v.

Rush, 777 So. 2d 1027, 1032 (Fla. 4" DCA 2000), rev. dismissed, 790 So. 2d 1101 (Fla. 2001). The

Wrongful Death Act definesa“minor” child asachild “under 25 yearsof age.” Florida Statutes 8

768.18(2). AccordingtotheFifth District, Kevin Meeks, whowas24 yearsold at thetimehisfather died,
isentitled to alifetime recovery of pain and suffering from BELLSOUTH. Yet Kevin'solder sister
receives nothing because there was a surviving spouse in this case. Infact, MEEK S conceded in the
trial court that under the expresswording of § 768.21(3), Mr. Meeks' adult daughter hasno claimunder
this circumstance.

SowhiletheFifth District specifically stated that it did not believethat there should be* disparate
treatment of minor children[and] adult children”, it hasneverthel esscreated thevery probleminthiscase
that it wasostensibly trying to cure. Moreover, the Fifth District did not addressthe significance of the
surviving spouseinitsanaysseventhoughthisistheoperativefact which limitsrecovery inthiscaseonly
tothe“minor” child. By contrast, wherethereisno surviving spouse, 8 768.21(3) providesthat “al”
children of the decedent recover without any differentiation between “minor” and “adult” children.

Initsinitial brief, BELLSOUTH explained three essential reasonswhy alifetimerecovery for
MEEKS' minor son isimproper. First, the statute’s use of the word “minor” is clear on its face,
particularly sncethegtatuteitsaf specificaly definesa”“minor” asmeaningachild” under 25yearsof age.”
FloridaStatutes 8 768.18(2). Accordingly, 8§ 768.21(3) canonly beinterpreted to mean that recovery

wouldendwhenthechildreaches25yearsof age. Under Floridalaw, this* plainmeaning” interpretation

of thestatute controlsand renderstherulesof statutory constructioninapplicable. See, e.q., Donatov.

American Tel. & Tel. Co., 767 So. 2d 1146 (Fla. 2000).
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Second, consortiumrightsof aminor werenot recognized at commonlaw. Therefore, thecreation
of suchaclaimby thelegidatureisnecessarily circumscribed by the precisewordsusedinthestatute. See,

e.0., Major L eagueBaseball v. Morsani, 790 So. 2d 1071 (Fla. 2001). Thelegid aturespecifically chose

tousetheword“minor”, sotheright createdislimitedtothe period of minority. Under Morsani, hadthe
legidatureintended to changethe common law by creating alifetimeof consortium recovery for aminor

child, it would have had to do so in explicit terms.

Third, theFifth District’ sinterpretationiscontrary to theteaching of Cruz v. Broward County
School Board, 800 So. 2d 213 (Fla. 2001). Dealing withthe“mirror image’ of thiscase -- namely, a
parent’ srecovery for lossof consortium of aminor child— thisCourt heldinCruz that aparent’ srecovery
should becalculated only for the period until theminor reachesmajority. Persuaded by thefact that there
was no corresponding right for the parent to recover for injuries to an adult child, this Court explained:
InFlorida, aparentisnot entitled to any claimfor damageswhen anadult
child incurs personal injuries dueto the tortious conduct of another. It
would make little sense to allow for damages into the adulthood of
a child in the one instance but not in the other.
1d. at 216 (emphasisadded). Thereasoningin Cruz applieshere. Wherethereisasurviving spouse, an
adult child hasno claimunder § 768.21(3). It wouldthereforemakelittle senseto extendaminor’sclam
into adulthood.
MEEKS' entire analysistravels under the faulty premisethat Kevin' sright to recover for life
somehow “vested” for lifedueto hisfortuitousstatusasaminor ontheday hisfather died. (Respondent’s
Briefat 27) This“vesting” concept, however, isdirectly at oddswithasoundlegal principle. “[O]ncea

child reaches the age of majority, a metamorphosis occurs and such child attains the privileges and

responsibilitiesof anadult citizen.” SeeEllisv. GolcondaCorp., 352 So. 2d 1221, 1227 (Fla. 1st DCA

1977). Indeed, thevery holdingin Cruz recognizesthelegal significance of aminor reaching theage of

majority. (See BELLSOUTH’ s Brief at 16-19)




LAW
OFFICE
S OF
HEINRI
CH
GORDO
N
HARGR
OVE
WEIHE
&
JAMES,
P.A.M
FORT
LAUDE
RDALE,
FLORID
A
33394-
3092

In addition, MEEKS has incorrectly relied on the doctrine of liberal construction, on other
ingpplicable statutory provisions, and on outdated authorities to make her case -— each of whichis
separately discussed below.

A. Liberal Construction Does Not Cr eate Rights

MEEK Spointstothefact that § 768.21(3) containsastarting datefor recovery (i.e., “fromthe
dateof injury”) but no ending date. Shetherefore concludesthat thismeansalifetimerecovery for her
now-adult son becausethe Wrongful Death Actistobeliberally construed. Libera construction, however,
doesnotignore”plainmeaning.” Thestatutory definition of theword“minor” suppliesthisending date
(whentheminor reaches25yearsold), sono statutory constructionisneeded. Otherwisestated, where
the meaning of astatuteisclear, theinterpretativefunction ceases. SeelnreGriffith, 206 F.3d 1389, 1393
(11" Cir. 2000). Inthiscase, thereissimply no reason to engagein an “interpretative function” at all.
“Minor” means “minor.”

Whileacourt may bepermitted to engageinliberal construction astothetypeof damagesthat are

recoverable oncetheright hasbeen created, see, e.q., United Statesv. Dempsey, 635 So. 2d 961 (Fla.

1994), it cannot engageinliberal construction asapretext to createrightswhich do not otherwiseexist.
For example, the court cannot broaden thedefinition of theclassto beprotected from* minor” to* adult”,

as MEEKS urges. See, e.q., Zorzos v. Rosen, 467 So. 2d 305 (Fla. 1985).

Asexplainedintheinitid brief, thecommonlaw did not recognizeany consortiumrightsof achild.
Inadopting  §768.21(3), however, thelegids ature modified the common law to create aconsortium
right for aminor child— and only aminor child— for lossof aparent wherethereisasurviving spouse.
Inlight of the presumptionin Floridathat thecommonlaw remainsin effect except totheextent it hasbeen

explicitly changed by thelegidature, see, e.0., Maor LeagueBasebd | v. Morsani, 790 So. 2d 1071, 1077-

78 (Fla. 2001), only one conclusionisappropriate. Theminor child’ sright torecovery islimitedtothe

periodof minority. Had thelegidatureintended to changethecommonlaw to permit achild’ srecovery

4
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to extend through adulthood, it would havehad to say soinexplicit terms. Nosuchright canbereadinto
the plain meaning of the statute.

B. Other Statutory Provisions|rrelevant

MEEKS points to the fact that subsection (1) of § 768.21 — allowing a survivor to recover
economic lossesfor support and services— specifically statesthat the court may consider the* period of
minority” incomputing theduration of futureeconomiclosses. AccordingtoMEEKS, thelegislature’ s
falluretoincludeany corresponding referencetothe” period of minority” insubsection (3) meansthecourt
isprecluded from cons dering the period of minority in connectionwith consortium recovery. Such statutory
construction, however, isimpermissi blesincethe plain meaning of the statute controls. By soarguing,
M EEK Shasunwittingly undermined her own position. Thevery factor sheasksthiscourttoconsiderin
calculating damages-—namely, thejoint life expectancy of the decedent and hischild -- isalsolistedin
subsection (1) but is not mentioned in subsection (3). Under her logic, the court could not adopt her
calculation of damages either.

It should a so benoted that the anal ogy which M EEK Sattemptsto draw betweentheeconomic
damages set forth in subsection (1) and the consortium damages set forth in subsection (3) is not
appropriate. Economiclossesby their very naturearefar moresusceptibleto consideration of identifiable
factorsthan the more abstract | ossesrel ating to consortium. Thereisnothing that can bereadintothe
legidature’ somission of alist of factorsin subsection (3).

C. Reliance on Outdated Authorities

MEEKS remaining authoritiesonthecertifiedissueareof no ass stance. InStresscon Internationd,

Inc. v. Helms, 390 So. 2d 139 (Fla. 3d DCA 1980), for example, the court specifically stated that the §
768.21(3) issue had been waived and that it therefore was not engaging in any analysis of theissue.
Moreover, that case involved the 1977 version of the statute which predated the significant 1990

amendment that added “ surviving spouse” verbiageto thestatute-—languagewhich, asnoted, ispivotal

5
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to the analysis here.
4 MEEKS further relianceonthe 1987 Standard Jury Instruction 6.6(g) isunavailing for thevery same
reason. Inany event, standard jury instructionsarenot intended to changesubstantivelaw. AetnalLifelns.

Co. v. Fruchter, 283 So. 2d 36 (Fla. 1973).

MEEKS relianceonthe 1983 decisionin GrossBuilders, Inc. v. Powell, 441 So. 2d 1142 (Fla.

2d DCA 1983), islikewisemisplaced. That caseinvolved adifferent statutory provision (8 768.21(4))
whichrelatesto aparent’ srecovery for adeceased child. Whilethecourt did concludethat aparent may
recover for thewrongful death of achild over their joint lifeexpectancies, that result isfundamentally at

oddswith thisCourt’ smorerecent decisioninCruzv. Broward County School Board, 800 So. 2d 213

(Fla. 2001). Asexplained, Cruz heldthat aparent’ srecovery for filia consortiumarising frominjuriesto
achildislimitedtotheperiod of minority — apoint whichisfully consstent withBELL SOUTH’ sposition
here. As such, the certified question should be answered in the affirmative.
[
NO LEGAL DUTY

M EEK Shasattempted toimposeliability on BEL L SOUTH inthiscaseunder bothacommonlaw
duty and acontractual duty. Thee ectrocutiondeath of Mr. Meeksiscertainly tragic, butit hardtoimagine
that an abandoned utility pole could serveasabasisfor imposing aperpetual duty on BELLSOUTH in
favor of the public at large under the circumstances of thiscase. Because of the potentially dangerous
precedent created by theFifth Digtrict, thefollowing discussionisoffered with thehopethat thiscourt will
reverse that ruling.

A. No Common L aw Duty

4 Contrary to MEEKS assertion on page 22-23 of her
brief, nothing in Angrand v. Key, 657 So. 2d 1146 (Fla. 1995),

indicates that the court alowed recovery of damages under § 768.21(3) without limiting damages to the period of
minority.
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Asexplainedinitsinitial brief, BELL SOUTH owed noduty to M EEK Sasamatter of law because
the undisputed evidenceof record established that it had relinquished total control over theutility poleat
issue (aswell asthe entire poleline) to FPL some 24 yearsprior to the accident inwhich MEEK Swas
allegedly eectrocuted. Given this undisputed lack of control for such a substantial period of time,
responsibility shifted as a matter of law to FPL to prevent this accident.
°> See Restatement (Second) of Torts§452(2). Otherwiseput, such factsplacethisaccident outside of
BELLSOUTH’s foreseeable zone of risk.® See McCain v. Fla. Power Corp., 593 So. 2d 500 (Fla.

1992).

Theonly response offered by M EEK Son thispoint appearson pages31-32 of her brief. Inthat
passage, shearguesthat atel ephone company ischarged by law with knowledgethat wooden poleswill
deteriorateover time, so BEL L SOUTH had the continuing duty to examineandinspect thecondition of
thepolewhichledtoMr. Meeks' death. Insoarguing, MEEK S completely overlooksthe undisputed
circumstancesof thiscase -—namely, that BEL L SOUTH relinquished control of thepoleinissue (aswell
asthe entire pole line) some 24 years earlier to another utility, which has been exclusively using and
maintainingthesepolesever since. (Initial Brief at 5-7) Toimposeliability onBELL SOUTH under such
circumstancescould potentialy trigger thevery typeof unlimited liability whichMcCainintendsto prevent.

Moreover, it would promotesubstantia duplication of effort between two utilitiesthat have cooperated for

5 In footnote 5 of her brief, MEEKS cites to evidence
whi ch she clains denonstrates that at the tine of the accident,
BELLSOUTH was paying a licensing fee to FPL for the very pole at
i ssue. It is significant to note that her cited evidence does
not show any such t hing.

6 The trial court granted summary judgnment on a
“bai |l ment” theory. As explained in the initial brief, however,
whet her this case is analyzed under “bailnment”, “abandonnent” or

any other specific theory, the basic issue is whether BELLSOUTH
owed a legal duty to MEEKS, so that is how the issue has been
framed here. (See Initial Brief on Merits at 25-26)

7
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decadesin amanageabl efashion asto thehundredsof thousandsof utility polesacrossthestateand would
create unnecessary expense which ultimately would be borne by their customers.

Asreflected inLevy v. Florida Power & Light Co., 798 So. 2d 778 (Fla. 4" DCA 2001), such

policy considerationsarenecessarily apart of the“zoneof risk” anayss. Inaffirming summary judgment

for FPL, the court in Levy explained:
Dutyisanallocation of risk determined by balancing theforeseeability of
harm, inlight of all thecircumstances, against the burdento beimposed.
Thecapacity to bear or distributelossisafactor to consider inalocating
therisk. Weappreciatethat relievingthe[utility] of liability may leavethe
lossonthe shouldersof theindividual plaintiff who may beruined by it.
But theimposition of tort liability onthosewho must render continuous
serviceof thiskindtoall who apply for it under al kindsof circumstances
coulda so beruinousand theexpenseof litigation and settling clamsover
theissueof whether or not therewasnegligence could beagreater burden
to the rate payer than can be socially justified.

Levy, 798 So. 2d at 780 (citations omitted).

Thecircumstancesof theaccident which gaverisetothissuit cannot beoverlooked. According
toMEEKS, her husband wasel ectrocuted by FPL wires. Astherecordreflects, thosewireswerehanging
onautility polethat BELLSOUTH turned over to FPL’ sexclusive control some24 yearsearlier. This
Stuation doesnot passtheMcCan/Levy “ zoneof risk” threshold. WhileBELL SOUTH owesnolegd duty
toMEEKS, shehasnot beenleft without aremedy. Shelookedtotheresponsibleparty, FPL, whichpaid
her $1.3millionfor her loss. Accordingly, thecourt isurged to reinstatethefinal summary judgment for
BELLSOUTH.

B. No Contractual Duty

MEEK Surgesthat aJoint Use Agreement which FPL and BELL SOUTH enteredintoin 1975
establishesBEL L SOUTH'’ scontractual duty to protect third parties. Asthefaceof that agreement reflects,
however, itsvery purposewasmerely to enablethesetwo utilitiesto sharefacilitiesfor their mutual benefit.

Tothat end, it coverssuch thingsasrel ocation, replacement, maintenance, and abandonment of poles
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throughout the state which are jointly used by the two utilities.
Whiletherearemaintenanceand indemnification provisionsintheagreement, areview of those
provisionsin context reveal sthat they are merely incidental to themain purposeof theundertaking and

thereforecreateno contractual duty tothepublic. Onthispoint, thedecisonin Arenadov. Fla. Power &

Light Co., 523 So. 2d 628 (Fla. 4" DCA 1988), rev. dismissed, 541 So. 2d 612 (Fla. 1989), is
particularly instructive. Inthat case, theplaintiff wasinjuredinanautomobileaccident at anintersection
wheretheoverhead traffic Sgnal had beenrenderedinoperabledueto FPL’ stransmissionlinehaving gone
down. Theplaintiff sought to hold FPL liablefor breach of acontractua duty flowingfrom FPL’ scontract
toprovide€ectricity tothecity. Quoting Justice Cardozo’ soften cited and seminal decisoninH.R. Moch
Co. v Rensselaer Water Co., 159 N.E. 896 (N.Y . 1928), the court expressly rejected this*“third party

beneficiary” theory, explaining:
Morethan this, however, must be shown to give aright of actionto a
member of the public not formally aparty [tothecontract]. The benefit,
asit is sometimes said, must be one that is not merely incidental and
secondary .... It must be primary and immediatein such asenseandto
suchadegreeasto bespeak theassumption of aduty to makereparation
directly to the individual members of the public if the benefit is lost.
Arenado, 523 So. 2d at 628-29. To hold otherwiseexpandsthe* zoneof duty” beyond reasonablelimits.
Moch, 159 N.E. at 899.

Consgtent withtheseprinciples, eachof MEEKS authoritiesonthecontractua duty issueinvolve
either government or private contractsentered into for theprimary purposeof performing servicesfor the
intended benefit of third parties. As noted, nothing of the sort is present here.

MEEKS further relianceontheparties allegedfailuretofollow formal abandonment procedures
under the Joint Use Agreementismisplaced. Itisaxiomaticthat acontract may bemodified by theconduct
of theparties. Infact, Article X1 X of the Joint Use Agreement specifically recognizesthat BELLSOUTH

and FPL couldalter routinesor proceduresunder their omnibusagreement asthey saw fitand at any time
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they chose. And astherecord reflects, neither FPL nor BELLOUTH ever followed any type of formal
abandonment procedures. Rather, they would ssmply deem apole abandoned by BELL SOUTH once
BELLSOUTH removedal of itswiresfromthat pole. Thisisprecisaly what theundisputed record shows
--asof 1974 BELL SOUTH had removed all of itstelephonewiresfromthepoleatissueaswell asfrom
every other poleintheline. Sincetherecord doesnot contain ashred of evidenceto the contrary, this

formsno basisfor MEEK Sto defeat summary judgment. SeeL andersv. Milton, 370 So. 2d 368 (Fla.

1979).
CONCLUSION

For these reasons, BEL L SOUTH requests that the court answer the certified question in the
affirmativeand quashtheFifth Didtrict’ sdecisonwithingtructionstoreingtatethetria court’ sfind summary
judgment in favor of BELLSOUTH.

10
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