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I N THE SUPREME COURT OF FLORI DA

TRAVI S WELSH,

Petitioner,
V. CASE NO. SC02- 1092
STATE OF FLORI DA,

Respondent .

PETI TIONER S REPLY BRI EF ON THE MERI TS

PRELI M NARY STATEMENT

Petitioner was the defendant in the circuit court for Duval
County, where he was convicted of one count of capital sexual
battery and one count of lewd and lascivious assault.
Petitioner was the Appellant in the First District Court of
Appeal . He will be referred to in this brief as petitioner or
as M. Wl sh.

The record on appeal consists of eight volunes, nine

exhibits and two suppl enmental vol unes. Citations to the record

will appear as “R/” followed by the appropriate volunme and page
nunber, e.g., (R1,1). Citations to the supplenental record
w il appear as “SR,” followed by the appropriate volunme and page
nunmber, e.g., (SR 11,1). Citations to the state’s answer brief



wll appear as “AB’, followed by the appropriate page

e.g., (AB1).

STATEMENT OF THE CASE AND FACTS

Not hi ng added.

ARGUMENT
| SSUE |

WHETHER THE TRI AL COURT ERRED, AS A MATTER
OF LAW I N DENYING PETITIONER S REQUEST TO
I NSTRUCT THE JURY ON LEW AND LASCI VI QUS
CONDUCT AS A LESSER OFFENSE OF SEXUAL
BATTERY?

JURI SDI CT1 ON

number,

The state m sapprehends the principal basis of the court’s

jurisdiction. The state argues that the court

jurisdiction of this case because

(AB, 7).

an examnation of the operative facts and
principles of law addressed in the decision
bel ow reveal s no express and direct conflict
wth the decisions in [King v. State, 642
So. 2d 649 (Fla. 2d DCA 1994] and [Vel azquez
v. State, 648 So. 2d 302 (Fla. 5'" DCA 1995].

| acks

The state refers to the basis of jurisdiction as

“express and direct conflict” of decisions. By inplication and

reliance on Reaves v. State, 485 So. 2d 829, 830 (Fla

the jurisdictional

1986) ,

basis contenplated by the state derives from



Article V section 3(b)(3) of the Florida Constitution. The
princi pal basis of jurisdiction in the present case, however, is
found in Article V section 3(b)(4) of the Florida Constitution
which provides that a district court of appeal nmay certify that
its decision passes upon a question of great public inportance
or that its decision is in “direct conflict” wth a decision of
another district court of appeal. In its opinion below the
district court wote

we certify conflict with two of the three

cases appellant <cited as supporting his

position that he is entitled to an

instruction advising the jury that a |ewd

and lascivious act my be considered a

| esser offense to that of sexual battery,

i.e., Velazquez v. State and King v. State.
The principal basis for the court’s jurisdiction, therefore,
derives from Article V section 3(b)(4) of the Florida
Consti tution. That is why no jurisdictional briefs were
required in this case and why the court’s discretionary
authority to review the case is undeni abl e.

In the alternative, petitioner notes that the court also
possesses the discretionary authority to review this case under
Article V section 3(b)(3) of the Florida Constitution because
the district court’s opinion expressly and directly conflicts
with or msapplies the holding of this court in State V.

H ght ower, 509 So. 2d 1078 (Fla. 1987).

PRESERVATI ON




The state acknow edges that the parties, in the trial
proceedi ngs, discussed the issue of whether the jury should be
instructed on the offense of |ewd and |ascivious conduct as a
| esser offense of sexual battery. (AB, 12) . The state
acknowl edges that defense counsel argued that there was
conflicting case law on that issue. (AB,12). The state
acknow edges that defense counsel argued that case |aw supported
the view that the jury is permtted to decide whether a
particul ar act constitutes sexual battery or |lewd and | ascivious
conduct. (AB,12). The state acknow edges that at the end of the
charge conference defense counsel articulated that he explained
to petitioner that the defense was “requesting certain |essers,
and the court had ruled on that.” (AB,13). Not wi t hst andi ng
these concessions the state points to the fact that defense
counsel cited authority contrary to petitioner’'s position for
the inplicit conclusion that the defense was satisfied with the
trial court’s instructions or reversed its position on the issue
t hereby waiving the issue for appellate review

The fact that a party cites authority contrary to its
position should not be construed as a reversal of position or a
wai ver unless such is specifically expressed on the record. Al
parties have a duty of candor toward the tribunal. This duty
may include informing the trial court of contrary decisional

authority. R Reqgulating Fla. Bar 4-3.3(a)(3). To hold that an



attorney’s obligatory satisfaction of the Rules of Professional
Conduct operates as a waiver of his or her client’s position
woul d be cruel, unwi se, unworkable and unjust. Unlike the cases
upon which the state relies, there is nothing in the record to
suggest that petitioner abandoned his position in regard to the
requested instruction. Mere acqui escence to the trial court’s
ruling should not be construed as abandonment or waiver. Most
inportantly, this court has held that once a defendant raises an
objection to a jury instruction and obtains a ruling thereon,
there is no need to renew the objection at the close of the
charge conference or at the tine of jury instruction. Carpenter
v. State, 785 So. 2d 1182, 1199 (Fla. 2001). The issue,
therefore, was preserved for review
MERI TS
Not hi ng added.
| SSUE 11
VWHETHER THE TRIAL COURT ABUSED | TS LIM TED
DI SCRETI ON I N ADM TTI NG PETI TIONER' S
LETTERS CONTAINING WLLIAMS RULE EVI DENCE
| NVOLVI NG MARGARI TA AND OLGA BECAUSE THE
PREJUDI Cl AL NATURE OF THE LETTERS OUTWEI GHED
THEI R PROBATI VE VALUE?
Not hi ng added.
| SSUE |11
VWHETHER THE TRI AL COURT ERRED AS A MATTER OF
LAW IN ALLOWNG THE WLLIAMS RULE EVI DENCE

TO BECOVE A FEATURE OF THE CASE WHERE THE
LETTERS | NTRODUCED I NTO EVIDENCE  VERE
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EXTREMELY PREJUDICIAL AND THE PROSECUTOR
EMPHASI ZED THEM | N CLCSI NG ARGUVENT?

Not hi ng added.



| SSUE |V

WHETHER PETI TIONER WAS DENIED H' S FEDERAL
AND STATE DUE PROCESS RIGHT TO A FAIR TRI AL
WHERE THE PROSECUTOR COERCED THE COOPERATI ON
AND TESTI MONY OF THE MOTHER OF THE ALLEGED
VI CTI M BY CHARG NG HER W TH TAMPERI NG W TH A
W TNESS, AND ALSO COERCED THE COOPERATI ON
AND TESTI MONY OF THE ALLEGED CHI LD WVICTI MS
BY THREATENING THE UNITY AND TRANQUILITY OF
THE FAM LY WTH THE | MPENDI NG PROSECUTI ON OF
THE MOTHER?

The claim that petitioner received an wunfair trial 1is
underscored by the state’'s defense to the claim Specifically,
the state argues that the nother’s trial testinony supports its
claim that her prosecution for tanpering with a wtness was
reasonabl e and justified. Ms. Vargas testified that she forged
her child s signature on one of the letters and added a sentence
to another of the letters. (AB,42). On direct exam nation, she
testified that she had not been threatened or prom sed anything
in return for her cooperation. (AB,43). The problem of course,
is that Ms. Vargas’ testinony cannot be trusted because she was
under extrenme duress to assist the state at peril of
incarceration and the commtnent of her children to the custody
of the state.

The state clains that there is no evidence that Princess and
Margarita were coerced into testifying wth regard to the

letters witten to the judge, or that M. Vargas was coerced

into admtting to forgery. (AB,44). The state mnust nean that



there is no “snoking gun” evidence because the circunstantial
evidence 1is overwhel m ng. Moreover, there is snoking gun
evi dence--the nother’s inconsistency between her depositions and
trial t esti nony, and her cross-exam nation testinony that
soneone from the state attorney’s office coerced her
incrimnating testinony by threatening her. “Snmoki ng gun”
evidence is not necessary to acknowl edge the inescapable

conclusion that a nother threatened wth inprisonnent and the

| oss of her children has a strong notive to lie, i.e, to save
hersel f and her children. It follows that the children have the
sane notive to lie. In fact, the state’'s entire case was

devel oped by cultivating the witnesses’ notive to lie.

The fact that the state |learned of the letters prior to the
arrest does not bolster its position. Although the authorities
| earned of the letters prior to the nother’s arrest, there is no
reason to believe that the children retracted their witten
statenents until the fate of their famly depended on it.

The state asserts its “prerogative” to file crimnal charges
against Ms. Vargas. Petitioner concedes that the state
possesses the discretion to file crimnal charges. Petitioner
does not concede that the state had “evidence” of the conmm ssion
of a crimnal offense by Ms. Vargas. The nore inportant point,
however, is that the exercise of prosecutorial discretion does

not constitute imunity from the practical effect, and I egal



consequences of that exercise, nor immunity from the charge of
unet hi cal behavior. The state chose to file charges agai nst M.
Var gas. That choice resulted in the coercion of the testinony
of every crucial wtness against petitioner. The state assuned
the risk that the natural and probable consequences of its
choice may be subject to judicial scrutiny for constitutiona
error.

From petitioner’s perspective the prosecutor commtted
mul ti ple counts of tanpering with the wtnesses by charging M.
Vargas wth the offenses of tanpering with the wtnesses.
Petitioner notes that the state could have avoided this
accusation by exercising the discretion to charge M. Vargas
after the conclusion of petitioner’s trial. The state did not
defer prosecution, however, because the coercion of the

wi tnesses was the linchpin of the state’s case.!?

! The undersigned notes, as an officer of the court, that
this issue is a very disturbing one, made all the nore serious
by the fact that it is not unique. The undersigned fears that
the prosecutors of Duval County are involved in the cavalier
practice of charging the nothers of alleged sexual abuse
victinms with tanpering wwth a witness any tine the all eged
victimvacillates in her accusations. Gven the frequency
wi th which young victins vacillate in their accusations, this
situation demands cl ose scrutiny by the Court and by the
Florida Bar. The undersigned, alone, has encountered two such
cases in recent times. The first is the present case. The
second was the case of Janes Lee Manns v. State, Case No.
1D00- 4001, which was per curiamaffirmed without opinion. In
the Manns case, as well, there was very little provocation or
evi dence to support the charge of tanpering with the w tness.
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| SSUE V
WHETHER THE SENTENCE OF LIFE | MPRI SONMENT
W THOUT POSSI BILITY OF PAROLE FOR A SEXUAL
BATTERY NOT I NVOLVI NG PENETRATI ON
CONSTI TUTES CRUEL AND UNUSUAL  PUNI SHMENT
UNDER THE FEDERAL CONSTI TUTION OR CRUEL OR

UNUSUAL PUNI SHMVENT UNDER THE FLORI DA
CONSTI TUTI ON?

Not hi ng added.
CONCLUSI ON

Based upon the argunent and authority raised in |SSUE |V,
petitioner requests that the court reverse his convictions and
remand with directions to discharge petitioner. Based upon the
argunent and authority raised in either ISSUE I, IIl, IIl, or 1V,
or the cunulative effect thereof, petitioner requests that the
court reversed his convictions and remand for a new trial.
Based upon the argunent and authority raised in |SSUE V,
petitioner requests that the court vacate his sentence and

remand for inposition of a constitutional sentence.



CERTI FI CATE OF SERVI CE
| HEREBY CERTIFY that a copy of the foregoing has been
furnished by mail to Anne C. Toolan, Asst. Attorney GCeneral,
Crimnal Appeals Division, The Capitol, PL-01, Tallahassee,
Florida, 32399-1050, and to petitioner, Travis WIlsh, #D95328

Ham lton C 1., on this day of July, 2002.

CERTI FI CATE OF COVPLI ANCE
| hereby certify that this brief has been prepared using
Courier New 12 point font in conpliance with the font require-
ments of Florida Rule of Appellate Procedure 9.210(a)(2).
Respectfully submtted,
NANCY A. DAN ELS

PUBLI C DEFENDER
SECOND JUDI CI AL CIRCU T

RI CHARD M SUMVA

Assi stant Public Def ender
Fl ori da Bar No. 890588
Leon Co. Courthouse, #401
301 South Monroe Street

Tal | ahassee, Florida 32301
(850) 488-2458

ATTORNEY FOR PETI Tl ONER

10



