IN THE SUPREME COURT OF FLORIDA

RICHARD HENYARD,

Appellant,

V. Case No. SC02-1105
Lower Tribunal No. 93-159-CFA-MH

STATE OF FLORIDA,

Appellee.

ON APPEAL FROM THE CIRCUIT COURT
OF THE FIFTH JUDICIAL CIRCUIT,
IN AND FOR LAKE COUNTY, FLORIDA

ANSWER BRIEF OF APPELLEE

CHARLES J. CRIST, JR.
ATTORNEY GENERAL



STEPHEN D. AKE

ASSISTANT ATTORNEY GENERAL
FloridaBar No. 14087

Westwood Center

2002 North Lois Avenue, Suite 700
Tampa, Florida 33607

Telephone: (813) 801-0600

Facsimile: (813) 356-1292

COUNSEL FOR APPELLEE



TABLE OF CONTENTS

PAGE
NOS.

THE LOWER COURT PROPERLY DENIED
APPELLANT'S CLAIM OF INEFFECTIVE
ASSISTANCE OF COUNSEL DURING THEPENALTY
PHASE OF HISTRIAL.
CONCLUSION .. 30
CERTIFICATEOFSERVICE . ... ... . 31

CERTIFICATE OF FONT COMPLIANCE .......... ... i 31



TABLE OF AUTHORITIES

PAGE
NOS.

Bruno v. State,
807 S0.2d55 (Fla. 2001) . ... .ot 9

Carrall v. State,
815S0.2d 601 (FIa. 2002) . . ...t e 28

Cherry v. State,
781S0.2d 1040 (Fla. 2000) . . ..o it 22,28

Gaskin v. State,
822S0.2d 1243 (Fla. 2002) . ... ..ot 18, 22

Maharg| v. State,
778 So. 2d 944 (Fla. 2000),
cert. denied, 533 U.S.935(2001) ....... ottt 18

Routly v. State,
590S0.2d 397 (Fla. 1991) . ... ...t 15

Rutherford v. State,
727 S0.2d216 (Fla. 1998) . ... ..o e 13, 16

Sherev. State,
742S0.2d 215 (Fla. 1999) .. ...t 17

Stewart v. State,
801S0.2d59 (Fla. 2001) . ... ..ot e e 22

Strickland v. Washington,
466 U.S. 668 (1984) . ... 7,22, 24,28, 29

United Statesv. Oliveras,




717 F.2d 1 (1st Cir. 1983)

Valev. State,
778 So. 2d 960 (Fla. 2001)

Venturav. State,
794 So. 2d 553 (Fla. 2001)




STATEMENT OF THE FACTS

Thefollowing isoffered to supplement the Statement of Facts contained inthe
Initial Brief of Appellant [hereafter 1B]:

At the postconviction evidentiary hearing conducted on October 14, 1999,
Appellant called anumber of lay witnessestotestify regarding Appellant’ schildhood
and upbringing. RosaL ee Adams testified that Appellant wasa* door to door” child,
raised from one house to another. (PCR:967-68). She testified that Appellant’s
mother, Hattie Mae Gamble, was not much of a mother because she used drugs and
was in the streets all the time. (PCR:968-74; 983-84). Similar to Rosa Adams
testimony, LulaBell Davisa sotestified that Appellant wasa* door to door” child, and
that his mother was not involved in hislife. (PCR:988-90).

Jacqueline Turner testified at both Appellant’ spenalty phasein June of 1994 and
at thepostconviction evidentiary hearing on October 14, 1999. (DAR:2278-95; 2436-
39; PCR:993-1035). Because Appellant’ smother could not properly take care of her
child dueto her drinking problem, Ms. Turner took Appellant into her homewhen he
was about ten months old until he was three years old. (DAR:2279-85; PCR:993-
1003). Appellant stayed with hismother until hewasabout elevenyearsold, at which

time Ms. Turner caled Appellant’s father and had him come pick Appellant up.



(DAR:2285; PCR:1005-06).1

At the postconviction hearing, Ms. Turner testified that she visited Appellant
while hewasin jail awaiting trial on the instant charges, and he told her that he had
been sexually abused by Bruce Kylewhen hewaslivingwithMs. Turner. (PCR:1017-
18). Shealsotestified that she was aware that Appellant was on suicide watch while
injail andthat Appellant had expressed suicidal ideationsto her. (PCR:1018-19). Ms.
Turner testified that she spokewith Appellant’ strial attorneysnumeroustimesleading
up to his trial, and she informed lead trial counsel T. Michael Johnson of her
conversation at thejail with Appellant regarding the sexual abuse, but did not inform
him about the suicidal ideations. (PCR:1033-34).

Collateral counsel called Jacqueline Turner’ sdaughter, Angelette Wiley, at the
evidentiary hearingtotestify about her relationship with Appellant. Ms. Wiley testified
that Appellant wasridiculed by childreninthe neighborhood because his mother had
affairswithmenandwomen. (PCR:1038). AccordingtoMs. Wiley, when Appellant
was about seven yearsold, hetold her he had been raped by BruceKyle. (PCR:1038-
39). Appdllant’s trial team had attempted to contact Ms. Wiley on a number of

occasions prior to histrial, but were unsuccessful. (PCR:1046-54; 1126-27). Ms.

During the tine that Appellant was living with his nother,
Ms. Turner testified that she took care of him on a regular
basis. (DAR 2285-90; PCR: 1005-06).
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Wiley testified that she called the Public Defender’ s Office on the weekend, but they
were closed. Shewastoo busy during the week to contact counsel, and she felt that
it was their duty to locate her. (PCR:1046-54).

Collateral counsel presented the testimony of Appellant’s “sister,” Trena
Lenon.? (PCR:1105). Ms. Lenontestified that Appellant told her that when helived
with his father in Pahokee, Florida from the ages of eleven until about fifteen, his
father’ slive-ingirlfriendwould physicaly abusehim. (PCR:1107-09). LikeJacqueline
Turner, Ms. Lenon also testified that she spoke to Appellant while he was in jail
awaitingtrial and hetold her he had been sexually abused by BruceKyle. (PCR:1109-
10). Ms. Lenon never spoke with Appellant’ strial attorneys because shewasliving
in St. Petersburg at the time and was unaware of Appellant’strial. (PCR:1113).

Dr. Russell Bauers, aclinical psychologist, testified at the evidentiary hearing
that he reviewed the penalty phase testimony of Dr. Jethro Toomer and the lay
witnessesregarding Appellant’ supbringing and thistestimony was* very consistent”
withtheinformation hereceived from Appellant. (PCR:1071-72). Dr. Bauers testified

that Appellant told him he started drinking beer and smoking marijuana a couple of

2Ms. Lenon testified that she was raised in the sane house
as Appellant and during her testinony, she often referred to him
as her “brother” even though they were not actually related.
(PCR: 1110).



days aweek between the ages of eight and ten. (PCR:1069). Appellant told him he
never became seriously intoxicated and that hisusage declined during thetimehelived
with his father in Pahokee.

Collateral counsel did not call any membersof Appellant’ strial teamduringthe
postconviction hearing, but the State called two of Appellant’ sthreetrial attorneysand
one of their investigatorsin rebuttal. In addition to these witnesses, the State called
Appellant’s father, Richard Henyard, Sr., and hislive-in girlfriend, Edith Ewing.?

Mr. Henyard testified that Appellant lived with him between the ages of eleven
and seventeen. (PCR:1128). Mr. Henyard testified that he did not have any
knowledge of Edith Ewing ever spanking or physically abusing Appdllant. (PCR:1128-
30). Ms. Ewing testified that she spanked Appellant on hislegs“onceor twice” with
a belt because he stole aVCR and a pistol from her. (PCR:1135-37).

Thomas Michael Johnson, currently acircuit court judge, testified that he was
appointed to represent Appellant along with Assistant Public DefendersMark Nacke
and Bill Stone. (PCR:1140-44). In addition to thesetwo attorneys, Mr. Johnson had

threeinvestigatorsworking on the case, including J.T. Williams, ablack investigator

SBoth of these witnesses testified at Appellant’s penalty
phase. (DAR 2254-78; 2440-45).



from Eustiswho knew anumber of the peopleinvolvedinthecase.* (PCR:1144-45).
Because of the overwhelming evidence against Appellant, the defense team focused
heavily on the penalty phase. (PCR:1145). In addition to meeting with numerous
family members and lay witnesses and obtaining Appellant’s school and medical
recordsin preparation for the penalty phase portion of histrial, Mr. Johnson also had
two mental health experts, Dr. Jethro Toomer and Dr. Elizabeth McMahon, examine
Appellant.5 (PCR:1146-47).

Mr. Johnson testified that he had numerous strategy sessions with the other
attorneys and, after analyzing the pros and cons of each witness, they would attempt
to form aconsensus on which witnessesto present at the penalty phase. (PCR:1148-
71; 1211-15). In addition, the attorneys discussion of the case with Appellant
dictated some of the evidencepresented. For example, although A ppellant apparently
had smoked marijuana and used cocaine earlier on the day of the murders, he

remembered everything and told hisattorney that hewasnot intoxicated. (PCR:1156).

“M. Johnson al so consulted wi th nunmerous other experienced
capital defense attorneys regarding the strategy to enploy in
Appel lant’ s case. (PCR 1152).

STrial counsel did not call Dr. McMahon as a w t ness because
she inforned the trial team that it would not be wise to call
her. (PCR 1158-61).



Asto Appellant’ salleged suicideattempt whileinjail, Mr. Johnsontestified that
he spoke with Appellant about his behavior in thejail and was under theimpression
that Appellant’ sactionsweresimply an attempt to movetothemedica winginthejail.
(PCR:1156, 1183). Dan Picus, the Lake County Jail’ smedical department supervisor,
testified that Appellant wasfound lying on hisbunk with aligature mark on hisneck.
Appellant had placed a nylon cord around his neck and, while lying on his back,
inched down the bed until it tightened. (PCR:1234-36). When discoveredinhiscell,
Appellant pretended to be unconscious. (PCR:1235-36). Mr. Pincus informed
Appellant’ s attorneys that this was not a legitimate suicide attempt. (PCR:1238).

With regard to the alleged sexual abuse suffered by Appellant, Mr. Johnson
testified that he had noindependent recollection, but hisnotesindicated that Appellant
told him BruceKylefondled him and viceversawhen hewasabout eight or nineyears
old. (PCR:1181-82). However, defense counsel also possessed in hisfiles areport
from Dr. Allen Burns, apsychiatrist who treated inmates at the L ake County Jail, that
indicated Appellant denied any physical or sexual abuse. (PCR:1192). Trial counsel
also possessed a Public Defender’s Office Phase Two Assessment form which
indicated that Appellant denied ever being sexually abused. (PCR:1216-18; 1228,

1232).



SUMMARY OF ARGUMENT

Appelant’s claim of ineffective assistance of counsel at his penalty phaseis
without merit. Appellant hasfailed to establish either of the two prongs set forth in

Strickland v. Washington, 466 U.S. 668 (1984) necessary to establish his claim.

Contrary to Appellant’ s assertions, histrial counsel was not deficient. Trial counsel
performed an extensiveinvestigation into all available mitigation evidence and made
strategic decisionsnot to present some of the evidence becauseit would have alowed
the Stateto introduce evidencethat would arguably be unfavorableto Appellant. Even
If Appellant were able to show that his counsel’ s performance was deficient, heis
unabl eto establish that any alleged deficiencieswoul d have produced adifferent result.
Accordingly, this Court should affirm the trial court’s order denying Appellant’s

motion for postconviction relief.






ISSUE

THE LOWER COURT PROPERLY DENIED APPELLANT’'S
CLAIM OF INEFFECTIVE ASSISTANCE OF COUNSEL
DURING THE PENALTY PHASE OF HISTRIAL.

Appellant argues that his trial counsel was ineffective at his penalty phase
because counsel failed to investigate and present all available mitigating evidence.
Specificaly, Appellant arguesthat counsel failed to present thefollowing nonstatutory
mitigating factors. (1) Appellant’ slack of stable parental contact and supervision; (2)
Appellant’s physical abuse at the hands of his father’'s common law wife; (3)
Appellant’ s pattern of seeking out younger children as companions dueto hislower
IQ and “mental” age and to avoid harassment from children his own age; (4)
Appellant’ s childhood sexual abuse; (5) Appellant’s chronic use of alcohol; and (6)
Appellant’s mental state as characterized by hissuicidal ideations. After Appellant
presented hisevidenceto support thisclaim at an evidentiary hearing, thejudge entered
adetailed order finding that Appellant had failed to carry his burden of establishing
ineffective assistance of counsel. (PCR:733-49).

In addressing adefendant’ sburden to provean ineffective assistance of counsel

claim, this Court in Vallev. State, 778 So. 2d 960, 965-66 (Fla. 2001), stated that a
defendant must prove two

e ements:



Firgt, the defendant must show that counsel's performance
was deficient. This requires showing that counsel made
errors so serious that counsel was not functioning as the
"counse" guaranteed the defendant by the Sixth
Amendment. Second, the defendant must show that the
deficient performance pregudiced thedefense. Thisrequires
showing that counsel's errors were so serious asto deprive
the defendant of afair trial, atrial whose result isreliable.
Unless adefendant makes both showings, it cannot be said
that the conviction or death sentence resulted from a
breakdown in the adversary process that rendersthe result
unreliable.

Strickland, 466 U.S. at 687, 104 S. Ct. 2052; Rutherfordv. State,
727 So. 2d 216, 219-20 (Fla. 1998).

In evaluating whether an attorney's conduct isdeficient, “thereis
‘astrong presumption that counsel's conduct fallswithin thewiderange
of reasonable professional assistance,’” and the defendant “bears the
burden of proving that counsel's representation was unreasonabl e under
prevailing professional norms and that the challenged action was not
sound strategy.” Brown v. State, 755 So. 2d 616, 628 (Fla. 2000)
(quoting Strickland, 466 U.S. at 688-89, 104 S. Ct. 2052). This Court
has held that defense counsel's strategic choices do not constitute
deficient conduct if alternative courses of action have been considered
and regjected. See Shere v. State, 742 So. 2d 215, 220 (Fla. 1999).
Moreover, “[t] o establish prejudice[adefendant] * must show that there
Is areasonable probability that, but for counsel's unprofessional errors,
the result of the proceeding would have been different. A reasonable
probability is a probability sufficient to undermine confidence in the
outcome.”” Williamsv. Taylor, 529U.S. 362, 120 S. Ct. 1495, 1511-12,
146 L. Ed. 2d 389 (2000) (quoting Strickland, 466 U.S. at 694, 104 S.
Ct. 2052); see Rutherford, 727 So. 2d at 220.

Whenreviewingatria court'sruling on anineffectivenessclaim, this Court must

defer to the tria court's findings on factual issues, but must review the tria court's
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ultimate conclusionson the deficiency and prejudice prongsdenovo. Brunov. State,

807 So. 2d 55, 62 (Fla. 2001). Inthiscase, the court’ sfactual findings are supported
by competent, substantial evidence and Appellant hasfailed to demonstrate any error
in the court’s conclusions denying Appellant’s postconviction claim of ineffective
assistance of counsel in the penalty phase.

In the instant case, Appellant has failed to carry his burden of showing either
deficient performance or pregjudice. Appellant argues that trial counsel failed to
adequately prepareandinvestigateall of theavailable mitigation. Appellant first asserts
that evidence from four lay witnesses® which were not called at the penalty phase
would have demonstrated that Appellant’s “childhood [was] characterized by an
alcoholic teenage mother who abandoned her child to be raised by strangers and an
emotionally and geographically distant father who was out of touch withtherealities
of hischild’ sday today existence.” IB at 15. Although thesefour witnesseswere not
called at the penalty phase, the testimony they presented at the evidentiary hearing
regarding Appellant’ schildhood was cumul ativeto evidenceintroduced at Appellant’ s
penalty phase through other witnesses.

Appellant’strial counsel testified at the evidentiary hearing to the extensive

The four wi tnesses were Rosa Adans, Lula Davis, Angelette
Wl ey, and Trena Lenon.
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investigation of Appellant’ sbackground that the defenseteam engagedinprior totrial.
The defense team consisted of three attorneys and three investigators. The defense
team had extended interviews with the people primarily responsible for raising
Appellant, namely, Jacqueline Turner (Appellant’ sgodmother), Hattie Mae Gamble
(Appellant’s mother), Richard Henyard, Sr. (Appellant’ s father), and Edith Ewing
(Appellant’s father’s common law wife). These witnesses presented testimony at
Appellant’s penalty phase regarding his childhood and enabled defense counsel to
propose a number of mitigating factors regarding Appellant’s childhood.”
(DAR:1497-1504). Theproposed mitigating factorsregarding Appellant’ supbringing
included the following:

* during her pregnancy with Appellant, Hattie Mae Gamble used and abused
alcohol and marijuana

* Appellant wasbornwithaphysical complication and was shunned asaninfant
due to adisfiguring skin disorder

* during hislife, Richard Henyard, Jr. had no father figureto provide him with
normal role model snor to provide him with those human basi ¢ needs provided
by malesin anormal family setting

* Richard Henyard, Jr.’ s only role model was his mother, who frequently had
contact with the criminal justice system for her lawlessness

I'n addition to these wtnesses, defense counsel called
Jacqueline Turner’s daughter, Nyoka WIley, a teacher from
Appel lant’s school, Edna MC endon, and a nental health expert,
Dr. Jethro Tooner.

12



* during his formative years, Richard Henyard, Jr. had little or no love or
nurturing from his mother and extremely little contact with his father

e during hislifetime, Richard Henyard, Jr.” smother continued to use and abuse
alcohol and drugs, including cocaine

* at age 11, when Richard Henyard, Jr. went to live with hisfather, hismother,

Hattie Gamble, had no direct contact with him for years, reinforcing his belief

that no one cared about him

 Richard Henyard, Jr. had an impoverished upbringing

* Richard Henyard, Jr. wasraised in a grossly dysfunctional family, with no

stable living environment
(DAR:1497-99).

Appellant’ s argument that defense counsel was ineffective for failing to call
Rosa Adams, Lula Davis, Angelette Wiley, and Trena Lenon is without merit.
Specifically, Appellant hasfail ed to establish deficient performanceinfailingto call the
two elderly women who lived in Appellant’s neighborhood, Rosa Adams and Lula
Davis. Thesetwowomen had only cumulativetestimony to present about Appellant’s
mother and hisupbringing, and both women had potentially harmful evidencerelating
to Appellant. Rosa Adamstestified at the hearing that Appellant possessed agun at
her house on the day of the murder. (PCR:980-82). Ms. Davis, like Rosa Adams,

testified that Appellant had anumber of peoplein hislifethat |loved him and took care

of him. (PCR:992-93). This testimony would have been contrary to the defense

13



theory that Appellant was neglected by his family and had no role models.

This Court has consistently held that counsdl is not ineffective for failing to
present mitigation evidencewhichiscumulativeand potentially harmful. SeeSweetv.
State, 810 So. 2d 854, 866 (Fla. 2002) (upholdingtrial court’ sdenial of postconviction
motion wheremitigation testimony was cumul ative and may have opened thedoor for
the Stateto present negativeinformation concerning the defendant's background). In
thiscase, defense counsel wasclearly not deficient for failing to present thetestimony
of thesetwo lay witnesses. Defense counsel made an exhaustive search of al available
mitigating evidenceand presented evidence of Appellant’ supbringing. Furthermore,
even if counsel were found to be deficient for failing to present this cumulative

evidence, Appellant hasfailed to establishany prejudice. See Rutherfordv. State, 727

So. 2d 216, 224-25 (Fla. 1998) (explaining that essentially cumulative testimony
presented during 3.850 evidentiary hearing was insufficient to establish pregjudicein

failing to present additional mitigation); Venturav. State, 794 So. 2d 553, 570 (Fla.

2001) (holding that defendant could not establish prejudice where the mitigation

presented at evidentiary hearing was cumulative of evidence presented at trial).
Appellant further contendsthat defense counsel wasineffectivefor failingtocall

TrenalLenonand Jacqueline Turner’ sdaughter, Angelette Wiley. Attheoutset, it must

benoted that the defensetrial team attempted to contact Angel ette Wiley onanumber
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of occasions. Ms. Wiley testified that she was too busy during the work week to
return calls to defense counsel, but she did call once during the weekend when the
officewas closed. Similarly, TrenaLenon did not speak to defense counsel because
shewasliving in St. Petersburg, Florida at the time and was unaware of Appellant’s
trial.

Collateral counsel arguesin hisbrief that Angelette Wiley’ stestimony “about
thephysical harassment and actual injuriesto Mr. Henyard [by neighborhood children]
Is not simply cumulative evidence.” To the contrary, Angelette Wiley’s mother,
Jacqueline Turner, testified at Appellant’ s penalty phase that neighborhood children
picked on Appellant because his mother was a lesbian. (DAR:2286). Ms. Turner
testified that Appellant “got into a couple of spats’ because of the teasing.
(DAR:2286). Similarly, at the evidentiary hearing, Angelette Wiley testified that
neighborhood children picked on and beat up Appellant on two different occasions
because hismother had affairswith men and women. (PCR:1038-40). Accordingto
Angelette, these incidents were nothing serious. (PCR:1055). Because Angelette
Wiley wasunavailableto defensecounsedl, itisimpossiblefor counsel to beineffective

for failingto call her. Furthermore, her testimony was cumulative to both Jacqueline

15



Turner’'s and Nyoka Wiley's (Angel ette’ s sister)® testimony at the penalty phase.®
In denying thisaspect of Appellant’ sineffective assistance of counsel claim, the
trial judge found that the testimony regarding Appellant being beat up on two
occasions were “isolated incidents and remote in time from the murders, which
Henyard committed when he was eighteen, and that there is no probability this
evidence would have changed the outcome had it been presented in 1994. ... Mr.
Henyard al so faults hisattorneysfor failing to present evidence that he wasteased by
his classmates. The Court finds that the jury was presented with this evidence (R-

2286). Thisallegationisconclusively refuted intherecord.” (PCR:736). The State

8Nyoka Wley testified that she was raised with Appellant
and they did everything together. When Appellant noved to
Pahokee with his father, Nyoka noved there too and lived right
down the street from Appellant. (DAR 2241-45).

°Col | at er al counsel also briefly discusses the 3.850
testinmony of Jacqueline Turner and her daughter, Angelette
Wl ey, regarding an incident when Appellant did not want to
enroll in ninth grade high school because his friends were still
in eighth grade mddl e school. IB at 17; (PCR 1013-14, 1039).
Appel l ant argues that this incident supports his contention that
he had a “pattern” of seeking out younger children as conpani ons
due to his lower 1Q and nental age and to avoid harassnent from
children his own age. 1B at 17. Cdearly, Appellant’s desire to
stay at the sanme school with his friends is not indicative of a
“pattern” of seeking out younger children as conpanions due to
his lower 1Q and nental age, but rather, sinply shows the desire
of a teenager to associate with his friends and resist a new
school . Furthernore, and nost inportantly, collateral counse
fails to note that this exact testinony was presented at
Appel lant’s penalty phase through Jacqueline Turner’'s other
daughter, Nyoka Wley. (DAR 2244).

16



submits that substantial, competent evidence supports the trial court’s conclusion.
Theevidenceof Appellant’ sfightswith neighborhood children wascumulativetothe
evidence presented at the penalty phase and thereisno possibility that this evidence,
evenif not cumulative, would have changed the outcomeandresulted inalife sentence
given the substantial aggravating circumstances and slight mitigation present in this

case. See also Routly v. State, 590 So. 2d 397, 401-02 (Fla. 1991) (stating that

additional evidence as to defendant’s difficult childhood and significant
educational/behaviora problemsdid not provide reasonabl e probability of lifesentence

If evidence had been presented); Rutherford v. State, 727 So. 2d 216, 224-25 (Fla.

1998) (postconviction identification of evidence cumulative to that at trial will not
establish ineffectiveness of counsdl).

Appellant next contends that his trial counsel was ineffective for failing to
present evidencethat hisfather’ scommon-law wife, Edith Ewing, physically abused
him. Appellant presented testimony from Trena L enon that Appellant told her Edith
Ewing “liked to beat on him and kick him out of the house, cuss him out, accuse him
of doing thingsthat, you know, | don’t know whether or not he did do them because
| wasn't there.” (PCR:1107).

Inrebuttal, the State called Edith Ewing who testified that she spanked A ppellant

17



on hislegs*“onceor twice” with abelt because he stoleaV CR and apistol from her.*°
(PCR:1135-37). The State also called Appellant’s defense counsel in rebuttal, and
lead attorney T. Michael Johnson testified that he made a strategic decision, in
consultation with the other defensetrial team members, that hewould not present Edith
Ewing at the penalty phase. (PCR:1149-51, 1157). Mark Nacke, one of the other
attorneys representing Appel lant, testified that Appellant told the defense team about
thealleged abuseby Ms. Ewing, and heinvestigated it and found out that theallegation
revolved around Appellant stealing from Ms. Ewing and she caught him in the act.
(PCR:1205-07). After discussing the matter with the defense team, a decision was
madenot to call Ms. Ewing becauseit would simply lead to more negativeinformation
being presented to the jury. (PCR:1207).

Appellant acknowledgesthat counsel had a strategic reason for not presenting
Ms. Ewing, but because the State called her at the penalty phase, collateral counsel
argues that the postconviction court “should have found that trial counsel failed to
adequately present the true nature of the strained relationship between Mr. Henyard
and Ms. Ewing and theresulting physical abuse suffered by Mr. Henyard.” IB at 16.

Clearly, Appellant’s argument is without merit. As the court found, “trial counsel

°Jacqueline Turner also testified that Appellant stole a
nunber of itens from her when he lived at her house. (PCR 1026-
27) .

18



made awise strategic decision not to present this spanking evidenceto thejury. Had
thisevidence been presented, thereisno likelihood that thejury’ srecommendation or
this Court’ s sentence would have been any different.” (PCR:736).

This Court has held that defense counsel's strategic choices do not constitute
deficient conduct if alternative courses of action have been considered and rejected.

See Sherev. State, 742 So. 2d 215, 220 (Fla. 1999). As a strategic decision, tria

counsel’s performance is virtually unassailable in postconviction litigation. See

Mahara v. State, 778 So. 2d 944 (Fla. 2000) (recognizing that counsel cannot be

ineffective for strategic decisions made during atrial), cert. denied, 533 U.S. 935

(2001); United Statesv. Oliveras, 717 F.2d 1, 3 (1st Cir. 1983) ([ T] actical decisions,
whether wise or unwise, successful or unsuccessful, cannot ordinarily formthebasis
of aclaim of ineffective assistance.").

Here, counsel obviously had sound strategic reasons for deciding not to call
Edith Ewing as awitness. Even though she testified for the State, counsal was not
deficient for failing to show the allegedly “true nature of the strained relationship”
between Appellant and Ms. Ewing. Contrary to collateral counsel’ s assertions, Ms.
Ewing testified at both the penalty phase and evidentiary hearing that she loved
Appdlant. (DAR:2445; PCR:1137). Evenif counsal were somehow deemed deficient

for failing to present evidence that Ms. Ewing spanked Appellant on two occasions

19



when he stole a VCR and pistol from her, there is no possibility that this evidence

would have changed the outcome in any manner. See Gaskin v. State, 822 So. 2d

1243, 1247 (Fla. 2002) (stating that in order for adefendant to prevail on thistype of
issue, he must demonstrate that but for counsel's errors, he probably would have
received alife sentence).

Appellant next asserts that trial counsel was ineffective for failing to present
evidence that he was sexually abused as a child. At the 3.850 hearing, Appellant
presented evidencethat hetold witnesses about thisalleged sexual abuse. Indenying
Appellant’ sineffective claimregarding thealleged sexual abuse, thetrial court stated:

Mr. Henyard allegeshesuffered “ repeated sexual abuse” which his
attorney neglected to present to the jury, and relies upon this supposed
oversight in support of his ineffectiveness claim. Several witnesses
presented evidence on thisissue:

Jackie Turner: She asked the defendant, while he was in jail
charged with rape and murder, if there was any explanation for his
behavior, and he told her he had been sexually abused. (H-63).

AngeetteWiley: ShequotesHenyard astelling her hewassexually
abused by Bruce Kyle. She says he told her about this when he was
seven years old, more than a decade before the crimes occurred in this
case. (H-79 to 80).

Trena Lennon: After Henyard had been charged with rape and
murder, he called Ms. Lennon and told her he had been sexually abused
by “the Big Red Man,” a/k/a Bruce Kyle. (H-150 to 151).

TheCourt notesthat thereisno evidenceintheevidentiary hearing
record that any of these witnesses [Turner, Wiley and Lennon] made
Henyard' slawyers aware of thisinformation. Indeed, beforetrial, Ms,
Lennon was placed in foster carein another county, and remained there
until after the defendant was sentenced, completely unawarethat thetrial

20



wastaking place. (H-1541t0155). Likewise, Ms. Wiley never contacted
Henyard's lawyers; she was working every day and felt it was their
obligation to come find her. (H-87 to 93).

Dr. Russell [Bauers]: Thedefendant told himinaclinical interview
morethanfiveyearsafter trial, (H-102), that he had been mol ested at the
age of eight or nine. (H-135).

The Court also notesthat none of thesewitnesses[Turner, Wiley,
Lennon and Bauers] knows whether the alleged sexual abuse actually
occurred. Although hearsay evidenceis admissible in a penalty phase,
it isfar less compelling than direct knowledge of an event.

T. Michael Johnson: (Henyard’ slead trial attorney): Although he
did not recall ever learning about the alleged sexual abuse, he reviewed
notes indicating that Henyard told him that Bruce Kyle and he fondled
each other when Henyard was about eight or nine, roughly a decade
before these murders. (H-222). Judge Johnson reviewed other records
from Henyard's trial file which show that his client told the jall
psychiatrist on July 26, 1993 that he had never been sexually abused.
(H-234).

Mark Nacke: (member of trial team): He reviewed records in
Henyard' strial file which show that the defendant did not recall ever
being sexually abused. (H-259). Mr. Nacke did not recall the
defendant ever telling his attorneys he had been sexually abused. (H-
266).

James Tyrone Williams (defense investigator): Mr. Henyard told
thiswitness that he could not remember ever being sexually abused.
(H-269).

Strickland Test: Prong One

ThisCourt isreminded in Strickland v. Washington, 80 L. Ed. 2d
674 (1984) at 695 that “the reasonableness of counsel’ s actions may be
determined or substantially influenced by the defendant’ sown statements
or actions’, and at 694 that: “ The performance inquiry must be whether
counsel’ s assistance was reasonabl e considering all the circumstances’
... “acourt must indulge a strong presumption that counsel’s conduct
falls within the wide range of reasonable professional assistance.”

Dueto the passage of time, Henyard’ slawyers cannot recall what
efforts they made to investigate the non-statutory mitigator of possible
sexual abuse. (H-222 to 223; H-234). What the attorneys do recall is
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that they did everything they could think of to develop mitigating
evidencein an effort to save Henyard's life. (H-187 to 196; H-212; H-
223; H-234; H-239 to 240; H-252 to 254).

Taking into account al the surrounding circumstances, as
Strickland saysthis Court must, including the many efforts expended by
thetrial teamto exploreand present all possible mitigating evidence, the
crucia fact that apparently no one ever told the trial team that Ms.
[Turner], Ms. Lennonand Ms. Wiley had heard the defendant talk about
this alleged abuse, and the fact that their client on one occasion said it
happened, and on two other occasionssaid it didn’t, the Court findsthat
the defendant has not come forward with evidence to overcome the
“strong presumption that counsel’ s conduct falls within the wide range
of reasonableassistance.” Strickland, 80 L. Ed. 2d at 694. For example,
we do not know whether the defense team attempted to locate and
interview Mr. Kyle, whether Mr. Kyle was even avail ableto testify, and
whether Mr. Kyle would have admitted to any sexual contact with the
defendant if he had been called to the stand. All wedo know isthat on
two occasions Henyard said it didn’t happen, and that he adamantly
refused to testify. (H-256).

Thefirst prong of Strickland has not been established.

Strickland Test: Prong Two

Henyard at trial freely and voluntarily chosenot totakethewitness
stand and the Court notes at the outset that the best evidence of this
alleged abusewould bethetestimony of Henyard himself. Thisevidence
was not presented to the jury, through no fault of the attorneys. (H-193
t0194; H-234t0 235). Assumingthat Ms.[Turner], Ms. Wiley and Ms.
L ennon had testified the Court and jury woul d have been reminded of the
remotenessin time between the alleged abuse and the murders. What is
highly significant is that this Court and jury would have weighed that
evidence against the cold-blooded murder of two little girls, the facts of
which are blood-curdling and delineated in the attached opinion of the
Florida Supreme Court. This Court, having considered carefully the
overwhelming evidencepresentedat tria , the penalty phase, and al post-
trial proceedings, including theevidentiary hearing on thismotion, comes
to one inescapable conclusion: this hearsay evidence of alleged sexua
abuse would not in any way have affected the two very rare unanimous
recommendations of the jury, or the sentences of this Court.
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(PCR:736-39).

The State submitsthat competent, substantial evidence supportsthetrial court’s
finding denying thisaspect of Appellant’ sineffectivenessclaim. Appellant hasfailed
to establish that his attorneys were deficient for failing to present this evidence of
alleged sexual abuse. Although T. Michael Johnson apparently had notes regarding
the aleged abuse, he also possessed records in his file indicating that Appellant
personally denied ever being sexually abused. This Court has recognized that the
reasonableness of counsel’'sactions may be determined or substantially influenced by

the defendant's own statements or actions. See Cherry v. State, 781 So. 2d 1040,

1050 (Fla. 2000). InStewart v. State, 801 So. 2d 59, 67 (Fla. 2001), this Court found

that trial counsel adequately investigated and presented mitigation evidencewhenthe
defendant never told his counsd that he suffered any type of abuse and never
mentioned any abuse to the defense psychiatrist. The Stewart court stated that “ by
failingto communicateto defense counsel (or the defense psychiatrist) regarding any
instancesof childhood abuse, Stewart may not now complainthat trial counsel'sfailure
to pursue such mitigation was unreasonable.” Id. Likewise, in the instant case,
Appellant cannot establish that his counsel was deficient in failing to present this
evidencewhen the defenseteam possessed documentsdetailing Appellant’ sdenial of

sexual abuse.
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Evenif counsel weredeficient infailing to present thisevidence, thetrial court
correctly noted that Appellant failed to establish the second prong of Strickland, i.e.,
that he suffered prejudiceasaresult. Inorder to prevail onthisclaim, Appellant must
demonstrate that but for counsel's errors, he probably would have received a life

sentence. Gaskin v. State, 822 So. 2d 1243, 1247 (Fla. 2002). As the court noted

when denying Appellant’s claim, any evidence of sexual abuse would not have
overcomethe blood-curdling facts of Appellant’smurder of thetwo littlegirlsinthis
caset

Appellant also alleges that his counsel was ineffective for failing to present
evidence of his“chronic use of alcohol.” IB at 18-19. The only evidence presented
at theevidentiary hearing concerning Appellant’ suse of alcohol wasfrom Dr. Bauers.
Dr. Bauers examined Appellant prior to the evidentiary hearing and testified that
Appellant told him he began drinking beer and smoking marijuanaacouple of daysa

week between the ages of eight and ten, but he never became serioudly intoxicated.

Hln 1994, the trial court followed the two unani nous jury
recommendati ons and found four aggravating circunstances in each
of the two nurders: (1) that Appellant has been previously
convicted of a capital felony and six non-capital felonies
involving the use or threat of violence to the person; (2)
Appel lant conmtted the nurders while engaged in the conm ssion
of kidnapping; (3) the nurders were commtted for pecuniary
gain; and (4) the nurders were especially heinous, atrocious or
cruel . The court found one statutory mtigating factor, the
defendant’ s age, and several nonstatutory mtigators.
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(PCR:1069). Appellant’s use of alcohol and marijuana decreased when he went to
Pahokee to live with his father at about age eleven. (PCR:1069). Significantly,
Appelant did not present any evidencethat thisinformation wasmade availableto any
members of the defense team prior to Appellant’strial. Infact, asthe court properly
noted when denying this claim:

Dr. Jetrho Toomer, the psychol ogist who testified for the defense
inthe penalty phase, did not tell thejury about Henyard' salleged history
of acohol or marijuanause. What isunclear iswhy that evidence, if true,
was not presented to the jury. Henyard elected not to testify, and this
Court has no way of determining if Mr. Henyard ssmply didn’t tell Dr.
Toomer about substance abuse in the past, or whether trial counsel
neglected to present it. Put more concretely, this Court smply cannot
deter minewhether thefailure to present this evidence was the result of
deficient performance by trial counsel or an apparent lack of candor on
the part of Mr. Henyard during Dr. Toomer’s examination of him.
Consequently, the first prong of Strickland has not been met.

Again, it is important to point out that the defendant told Dr.
Bauers that his beer and marijuana consumption never resulted in
“seriousintoxication.” (H-110). The Court finds that, in context of all
the evidence in this case, the inclusion of this evidence in 1994 would
most certainly not have affected the jury’s recommendations or this
Court’ s sentences.

(PCR:740). The State submits that substantial, competent evidence supports the
court’ sfinding that A ppellant failed to meet the two-prong requirementsof Strickland.

Appellant’s contention that counsel was ineffective for failing to present
evidence of Appellant’s alleged suicide attempt is also without merit. Lead tria
counsel T. Michael Johnson testified that after he spoke with Appellant about his
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behavior inthejail, hecameaway with theimpressionthat Appellant faked thesuicide
attempt in order to move to the medical wing in thejail. (PCR:1156, 1183). Dan
Picus, the Lake County Jail’ smedical department supervisor, testified that Appellant
placed a nylon cord around his neck and inched down the bed until it tightened.
(PCR:1234-36). When Mr. Pincus examined Appellant, he pretended to be
unconscious. Asaresult of hisactions, Appellant was moved to the medical wing of
thejail. Mr. Pincusinformed Appellant’ s attorneys of hisopinion that thiswasnot a
legitimate suicideattempt. (PCR:1238). Inanalyzingthisclaim, thetrial court stated:

Had thejury and Court heard about thisincident, inal likelihood it would

have established only that Henyard isa prevaricating manipulator of the

system. Even if the jury somehow concluded that this suicidal gesture

was sincere, which the Court sincerely doubts, when viewed in light of

Henyard’ svillainousdeeds, itistrivial and would not have changed the

jury’ s recommendations or the Court’ s sentences.
(PCR:742).

The record supports trial counsel’ s strategic decision not to present evidence
of Appellant’ sfake suicideattempt. Asthetrial judgefound, thejury would not have

found this to be asincere effort at suicide, but rather, would have seen it for what it

was, amani pul ative action by Appellant to moveto the medical wing of thejail.*2 Even

2The fact that one of Appellant’s three trial attorneys,
Mar k Nacke, did not know of Appellant’s actions at the jail does
not affect the analysis of Appellant’s ineffective assistance of
counsel claim T. Mchael Johnson, Appellant’s |ead attorney,
as well as J.T. Wllianms, the primary defense team investigator,
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If counsel was deficient for failing to present this evidence, Appellant has failed to
establish any prejudiceasaresult. Obvioudly, thisevidencewould not have overcome
the substantial aggravationin thiscase and changed the unanimousrecommendations
of the jury or the court’ s sentences.

Appellant’s final claim is that his counsel was ineffective for failing to
adequately prepare one of his mental health experts, Dr. Jethro Toomer, for his
testimony at the penalty phase.’* Specifically, collateral counsel questions defense
counsel’ s preparation of Dr. Toomer because the doctor did not speak with Richard
Henyard, Sr., Edith Ewing, or Jacqueline Turner’ s husband.** Dr. Toomer testified

at the penalty phasethat defense counsel supplied himwith Appellant’ sschool records

both testified that it was their understanding that Appellant
faked the suicide attenpt in order to nove to the nedical w ng.
Attorney Mark Nacke was not on the case from the beginning and
the defense team could have nmade the decision not to present
this evidence prior to M. Nacke’s involvenent in the case.

B3Defense counsel also had Dr. Elizabeth MMhon exani ne
Appel I ant, but she advised counsel not to call her as a wtness
because she did not find any statutory or nonstatutory
mtigators. (PCR 1164-65).

1Col | ateral counsel alleges that Appellant resided with M.

Turner’s husband “during nuch of his childhood.” I B at 21.
However, there is no evidence in the record to support this
al | egati on. In fact, the only testinony regarding Ms. Turner’s

husband was on the State’'s cross-examnation of Jacqueline
Tur ner. She testified that right before Appellant left to live
with his father, her husband gave her an ultimatum to choose
either him or Appellant. (PCR 1024- 25). Ms. Turner chose
Appel I ant and her husband noved out.
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and the names of family members and individuals to talk to prior to examining
Appdllant. (DAR:2303). Dr. Toomer interviewed Appellant’ smother and Jacqueline
Turner, but did not speak to Appellant’ sfather because hisinvolvementin Appellant’s
life was “somewhat limited compared to the other individuals’ he spoke with.
(DAR:2305, 2386). Inadditionto speaking with family membersand other individuals
and reviewing school records, Dr. Toomer al so examined A ppellant ontwo occasions
for acouple of hours at each session. (DAR:2303-05).
In denying this aspect of Appellant’sineffective claim, the trial court stated:

Here the defendant claims that trial counsel failed to adequately
prepareDr. Toomer. Again, Henyardfailstoincludeany specificsabout
what available mitigation his attorneys allegedly failed to inform Dr.
Toomer about. Thisclaim islegally insufficient and therefore denied.

Nonetheless, the Court allowed the defendant the opportunity to
present evidenceonthisclaim. Y et aclosereview of therecord fromthe
evidentiary hearing reveals no evidence to support this claim. To the
contrary, the testimony of T. Michael Johnson established that the
defense team consulted not one but two experienced forensic
psychologists, Dr. Elizabeth McMahon and Dr. Jethro Toomer. The
attorneys arranged a conference call between the two doctors and the
defense team, during which each of the statutory mental mitigatorswas
discussed. It wasthe consensus of the doctors that the statutory mental
mitigatorsdid not apply, and it was the advice of Dr. McMahon that she
not be called asadefense expert. The defenseteam followed her advice
and did not call Dr. McMahon as awitness.

Dr. Jethro Toomer was called on the defendant’s behalf. He
examined the defendant twice, reviewed a variety of background
materials, including depositionsof Henyard’ smother and godmother and
school records, and interviewed members of Henyard's family. Dr.
Toomer also gave the defendant numerous psychological tests. His
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conclusionsareessentially thesameasDr. Bowers [sic]: low-averagelQ
and no severe psycho pathology.
Thereisabsolutely no evidencethat Dr. Toomer wasinadequately

prepared by trial counsel. Indeed, Henyard’ scurrent expert, Dr. Bowers

[sic], doesnot feel that Dr. Toomer erred either in hisexaminationsof the

defendant or in his (Toomer’s) testimony on Henyard’ s behalf.
(PCR:743-44).

As the trial court properly found, there is absolutely no evidence to support
Appellant’s claim that counsel was ineffective for failing to prepare Dr. Toomer.
Defense counsel provided Dr. Toomer with an abundance of information, including

school records, depositions of family members, police reports, and a confidential

psychological report. (PCR:1162-63). Compare Cherry v. State, 781 So. 2d 1040,

1052 (Fla. 2000) (wherein this Court rejected an ineffective claim, but stated that the
first prong of Strickland was aclose question because counsel did not send the mental
health expert school records or affidavits from family members, but rather, the
psychological report prepared by the doctor indicated that he received background
information from the defendant during a two-hour interview and self-report).
Evenif counsel could be consideredto haverendered deficient performance by
providing Dr. Toomer withthisextensiveamount of information, Appellant would not
be entitled to relief because he has failed to demonstrate prejudice as a result of

counsel's alleged failure to provide Dr. Toomer with sufficient information. See
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Carroll v. State, 815 So. 2d 601, 618 (Fla. 2002) (stating that thefact the defendant has

now secured the testimony of more favorable mental health experts simply does not
establish that the original evaluationswereinsufficient). Here, Appellant isnot even
ableto show that he has obtained amorefavorable evaluation. Dr. Bauers' testimony
at theevidentiary hearing essentially mirrorsthetestimony of Dr. Toomer at the penalty
phase. Asthetria court correctly noted, both experts came to essentially the same
conclusions. Appellant has a low-average 1Q and no severe psycho pathology.
Accordingly, this Court should find that thetrial judge properly denied this aspect of
Appellant’ s ineffective assistance of counsel claim.

In sum, asthetrial court found after conducting the evidentiary hearing in this
case, “most if not al of Henyard’ s grounds contained within his motion were flimsy
at best and amount to an abuse of the legal system.” (PCR:749). Clearly, Appellant
hasfailed to establish either prong of the Strickland analysis. Appellant’ strial counsel
performed an extensiveinvestigation into hisbackground and childhood, and counsel
made strategic decisionsin determining which evidence to present to thejury. Even
if this Court were to find that counsel was deficient in some manner at the penalty
phase, Appellant cannot establish that hewas prejudiced and that theresult would have
been different. Given thefactsof this case and the overwhelming aggravation, there

Isno possibility that Appellant would have obtained adifferent result. Accordingly,
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this Court should affirm the lower court’s denial of Appellant’s postconviction

motion.
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CONCLUSION

In conclusion, Appellee respectfully requeststhat thisHonorable Court affirm

the lower court’s order denying Appellant postconviction relief.
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