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PRELI M NARY STATEMENT

This is the appeal of the circuit court’s denial of R chard
Henyard's notion for postconviction relief which was brought

pursuant to Florida Rule of Crimnal Procedure 3.850.

Citations shall be as follows: The record on appeal
concerning the original trial court proceedings shall be
referred to as "R ___ " followed by the appropriate page nunbers.
The postconviction record on appeal wll be referred to as "PCR

foll owed by the appropriate page nunbers. The evidentiary
hearing transcripts will be referred to as "EH " followed by
the appropriate page nunbers. All other references wll be
sel f-expl anatory or otherw se expl ai ned.
This appeal is being filed in order to address substantia
claims of error wunder the Fourth, Fifth, Sixth, E ghth and
Fourteenth Anendnents to the United States Constitution, clains

denonstrating that M. Henyard was deprived of his right to a



fair and reliable trial and that the proceedings resulting in
his conviction and death sentence violated fundanental
constitutional inperatives. Furthernore, as to the denial of
M. Henyard's notion for postconviction relief, there has been
an abuse of discretion and a lack of conpetent evidence to

support certain of the trial judge's conclusions.

REQUEST FOR ORAL ARGUNVENT

Because of the seriousness of the clains at issue and the
stakes involved, R chard Henyard, a death-sentenced inmate on
Death Row at Union Correctional Institution, urges this Court to
permt oral argunent on the issues raised in his appeal.

STATEMENT OF CASE

Trial
On February 16, 1993, M. Henyard was charged by indict nent
wth two counts of first degree murder, three counts of arned
ki dnapi ng, one count of sexual battery with the use of a
firearm one count of attenpted first degree nurder, and one
count of robbery with a firearm On June 1, 1994, the jury found
M. Henyard guilty of all counts as charged. On June 3, 1994,

after the penalty phase, the jury recommended by 12 to O votes



that the court inpose the death penalty on each count of first
degree nurder.

On August 19, 1994, the court followed the jury’s
recomendati ons, concluded that the mtigating circunstances did
not offset the aggravating circunstances and inposed two death
sentences on M. Henyard. The court found in aggravation: (1)
that M. Henyard had been convicted of a prior violent felony;
(2) that the nurders were commtted in the course of a
ki dnapping; (3) the nurders were commtted for pecuniary gain;
and (4) the nurders were especially heinous, atrocious or cruel.
In mtigation the court found three statutory mtigators: (1)
M. Henyard's age of eighteen at the tinme of the crine
(according it little weight); (2) M. Henyard was acting under
an extrene enotional disturbance (accorded very little weight);
and (3) that his capacity to conformto the requirenents of |aw
was inpaired (accorded very little weight). The court also
found six nonstatutory mtigators: (1) M. Henyard functioned
at the enotional level of a thirteen year old and was of |ow
intelligence (little weight); (2) M. Henyard had an
i npoveri shed upbringing (little weight); (3) he was born into a
dysfunctional famly (little weight); (4) he could adjust to
prison life (little weight); (5) he could have received eight

consecutive life sentences with a mninmum mandatory fifty years



(little weight); and (6) his codefendant could not receive the
death penalty as a matter of |aw due to age (sone weight).

Di rect Appeal

On Decenber 19, 1996, this Court agreed with M. Henyard
that his prior juvenile adjudication as a violent felony was
i nproperly considered by the trial court but the Court found the
error to be harm ess beyond a reasonable doubt due to the six
ot her cont enporaneous violent felony convictions. 1In so ruling,

the Court affirmed M. Henyard s convictions and the inposition

of the sentences of death. Henyard v. State, 689 So.2d 239 (Fla.

1996) . On Cctober 6, 1997, the United States Supreme Court

denied M. Henyard s petition for certiorari review Henyard v.

Florida, 522 U S. 846, 118 S.Ct 130, 139 L.Ed.2d 80 (1997).

St at e Post convi cti on Proceedi ngs

On August 5, 1998, M. Henyard filed his first Fla. R CimP.
3.850 notion. On May 11, 1999, M. Henyard filed an anended
Rule 3.850 notion which presented nine clains for relief. On
June 22, 1999, a Huff hearing was held pursuant to Huff wv.
State, 622 So.2d 982 (Fla. 1993). By its order dated June 28,
1999, the court denied an evidentiary hearing on Cains I1-1X
and the several sub-clains contained in Caim |, Paragraphs 1,
2, 9, 12, 16, 18, 19, 20, 25, and 26. The court nmade a

prelimnary ruling denying wthout prejudice an evidentiary



hearing on the sub-clainms contained in Caim |, Paragraphs 22-
24. The court granted an evidentiary hearing on the ineffective
assi stance of counsel matters raised as sub-clains in Caiml,
Paragraphs 3, 4, 5, 6, 7, 8, 10, 11, 13, 14, 15, 17 and 21.
These sub-clains alleged (1) the failure of trial counsel to
adequately investigate and present mtigating evidence;, and (2)
the failure of trial counsel to adequately prepare their nental
heal t h expert.

On Cctober 14, 1999, the court held an evidentiary hearing
on these clains. On April 11, 2002, the court issued its order
on the amended Rule 3.850 notion. As it did with the Huff
order, the court treated each enunerated paragraph in Caiml as
a separate and distinct sub-claim of ineffectiveness of trial
counsel . It denied relief as to all the clains in the anmended
not i on. By reason of the notice filed on My 1, 2002, this
appeal is properly before this Court.

STATEMENT OF FACTS

AL TRIAL
The facts adduced at the trial were summari zed by this Court
in the ruling on M. Henyard' s direct appeal:

The record reflects that one evening in January, 1993,
ei ghteen-year-old R chard Henyard stayed at the hone

of a famly friend, Luther Reed. While Reed was
maki ng di nner, Henyard went into his bedroom and took
a gun that belonged to Reed. Later that nonth, on



Friday, January 29, D keysha Johnson, a |long-tine
acquai ntance of Henyard, saw him in Eustis, Florida.
Wiile they were talking, Henyard lifted his shirt and
di spl ayed the butt of a gun in the front of his pants.
Sheni se Hayes also saw Henyard the sane evening.
Henyard told her he was going to a night club in
Olando and to see his father in South Florida. He
showed Shenise a small black gun and said that, in
order to make his trip, he would steal a car, kill the
owner, and put the victimin the trunk.

WIlliam Pew also saw Henyard with a gun during the
| ast week in January and Henyard tried to persuade Pew
to participate in a robbery with him Later that day,
Pew saw Henyard with Alfonza Smalls, a fourteen-year-
old friend of Henyard’s. Henyard again displayed the
gun, telling Pew that he needed a car and that he
intended to conmt a robbery at either the hospital or
the Wnn Dixi e.

Around 10:00 p.m on January 30, Lynette Tschida went

to the Wnn Dixie store in Eustis. She saw Henyard
and a younger man sitting on a bench near the entrance
of the store. When she left, Henyard and his
conpani on got up from the bench; one of them wal ked
ahead of her and the other behind her. As she
approached her car, the one ahead of her went to the
end of the bunper, turned around, and stood. Ms.

Tschida quickly got into the car and | ocked the doors.
As she drove away, she saw Henyard and the younger man
wal ki ng back towards the store.

At the sanme tinme, the eventual survivor and victins in
this case, Ms. Lewis and her daughters, Jasm ne age 3,
and Jamilya, age 7, drove to the Wnn D xie store

Ms. Lewis noticed a few people sitting on a bench near
the doors as she and her daughters entered the store.
When Ms. Lewis left the store, she went to her car and
put her daughters in the front passenger seat. As she
wal ked behind the car to the driver’s side, M. Lews

noticed Al fonza Smalls com ng towards her. As Small s
approached, he pulled up his shirt and revealed a gun
in his waistband. Smalls ordered Ms. Lewis and her

daughters into the back seat of the car, and then
called to Henyard. Henyard drove the Lewis car out of
town as Smalls gave himdirections.

6



The Lewis girls were crying and upset, and Smalls
repeatedly demanded that M. Lewis “shut the girls

up.” As they continued to drive out of town, M.
Lews beseeched Jesus for help, to which Henyard
replied, “this ain’t Jesus, this is Satan.” Later,

Henyard stopped the car at a deserted |ocation and
ordered Ms. Lewis out of the car. Henyard raped Ms.
Lewws on the trunk of the car while her daughters
remained in the back seat. Ms. Lewis attenpted to
reach for the gun that was |ying nearby on the trunk.
Smal | s grabbed the gun from her and shouted, “you’'re
not going to get the gun, bitch.” Smal | s al so raped
Ms. Lewis on the trunk of the car. Henyard then
ordered her to sit on the ground near the edge of the
r oad. Wen she hesitated, Henyard pushed her to the
ground and shot her in the |eg. Henyard shot her at
close range three nore tinmes, wounding her in the
neck, mouth, and the mddle of the forehead between

her eyes. Henyard and Smalls rolled M. Lews’s
unconsci ous body off to the side of the road, and got
back into the car. The last thing that M. Lews
remenbers before | osing consciousness is a gun ained
at her face. M racul ously, M. Lewis survived and,
upon regaining consciousness a few hours later, nmade
her way to a nearby house for help. The occupants

called the police and Ms. Lewis, who was covered in
bl ood, collapsed on the front porch and waited for the
officers to arrive.

As Henyard and Smalls drove the Lewis girls away from
the scene where their nother had been shot and
abandoned, Jasm ne and Jamlya continued to cry and
plead: “I want ny Mmy,” “Mmy,” *“Mmy.” Shortly
thereafter, Henyard stopped the car on the side of the
road, got out, and lifted Jasm ne out of the back seat
while Jamlya got out on her own. The Lewis girls
were then taken into a grassy area along the roadside
where they were each killed by a single bullet fired
into the head. Henyard and Smalls threw the bodies of
Jasmne and Jamlya Lewis over a nearby fence into
sonme under brush.

Later that evening, Bryant Smth, a friend of Smalls,
was at his honme when Smalls , Henyard, and another
i ndi vidual appeared in a blue car. Henyard bragged
about the rape, showed the gun to Smth, and said he

7



had to “burn the bitch” because she tried to go for
his gun. Shortly before mdnight, Henyard also
stopped at the Snmalls’ house. Wiile he was there,
Colinda Smalls, Alfonza s sister, noticed blood on his
hands. When she asked Henyard about the blood, he
explained that he had cut hinself with a knife. The
foll ow ng norning, Sunday, January 31, Henyard has his
“auntie,” Linda MIler drive himto the Smalls’ honme
because he wanted to talk wth Alfonza Smalls.
Colinda Smalls saw Henyard shaking his finger at
Smalls while they spoke, but she did not overhear
their conversation.

That sanme Sunday, Henyard went to the Eustis Police
Department and asked to talk to the police about the
Lew s case. He indicated that he was present at the

scene and knew what happened. Initially, Henyard told
a story inplicating Alfonza Smalls and another
i ndi vi dual, Emmanuel Yon. However, after one of the

officers noticed bloodstains on his socks, Henyard
eventually admtted that he helped abduct M. Lews
and her children, raped and shot her, and was present
when the children were killed. Henyard conti nuously
deni ed, however, that he shot the Lewis girls. After
being inplicated by Henyard, Smalls was also taken
into custody. The gun wused to shoot M. Lews,
Jasm ne and Jam |lya was discovered during a subsequent
search of Smalls’ bedroom

The autopsies of Jasm ne and Jam lya Lewi s showed that
they both dies of gunshot wounds to the head and were
shot at very close range. Powder stippling around
Jasmne’'s left eye, the sight of her nortal wound,
indicated that her eye was open when she was shot.
One of the blood spots discovered on Henyard' s socks
mat ched the blood of Jasm ne Lew s. “Hi gh speed” or
“high velocity” blood splatters found on Henyard's
j acket matched the blood of Jamlya Lewis and showed
that Henyard was | ess than four feet from her when she

was kil l ed. Smal s’ trousers had “splashed” or
“dropped blood” on them consistent with dragging a
body. DNA evidence was also presented at trial

i ndi cating that Henyard had raped Ms. Lew s.

Henyard v. St at e, 689 So.2d 239, 242-43 (Fl a.
1996) (footnotes omtted); cert. denied, Henyard v.
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Florida, 522 U.S. 846, 118 S.Ct 130, 139 L.Ed.2d 80
(1997) |

At the penalty phase of the trial, wtnesses testified for
the State and defense and presented the follow ng information.
Ms. Lewis first testified for the State about the drive out of
t own and that she began praying by calling out Jesus’ nane
(R2090) with the driver responding about being Satan (R2091).
Thereafter, a petition for delinquency charging M. Henyard with
the comm ssion of the offense of robbery wth a weapon when he
was fourteen was admtted into evidence over objection. (R2100).
Jeffrey Pfister, an attorney who represented M. Henyard on the
1989 charge testified that the facts of the juvenile charge
revealed that M. Henyard was a |ookout at the store where the
of fense occurred, that Henyard was not arnmed and was the | east
cul pable of the three charged with the offense. (R2210-15).

LeRoy Parker, an expert for the State, testified as to the
bl ood stain patterns and evidence regarding the clothing worn by
Henyard and Snalls. (R2166-99). M chael G aves, an attorney,
was recogni zed as an expert in regard to sentencing guidelines.
(R2226) . Graves had calculated what M. Henyard s guideline
sentence woul d be based on and determ ned that he would receive
a life sentence which would be treated as a true |life sentence
(never to be released) by the Departnent of Corrections.
(R2226-33). Gaves also testified that Smalls, the codefendant,

9



woul d not receive the death sentence due to his age. (R2234).

M. Henyard was born on June 26, 1974 (R2408). H s not her
and father were not married and his father left the honme two
weeks after he was born. (R2256). His nother was often ill and
drank constantly during her pregnancy with M. Henyard. (R2409-
10) .

M. Henyard s father tried to see his son off and on as his
work permtted. (R2257). He lost contact with his son around
1980. (R2258).

H s not her began abusing al cohol and illegal drugs when M.
Henyard two years old and often used the drugs in his presence.
(R2411; 2284). Henyard suffered from a skin problem during his
early years. (R2411) . H s nother eventually could not deal
with her son so he often stayed with his godnother, Jackie
Turner. (R2412). Turner said she took care of Henyard fromthe
age of ten nonths until he was three years old at which tine he
returned to the care of his nother. Wen with his nother, he
would often run away and go to Turner’s house. Nkoya Ni chol e
Wley, who was Turner’s daughter and Henyard's god sister,
indicated that Turner also reared a niece of Henyard and that
most of Henyard's childhood friends were of a younger age.
(R2241- 44)

At age eleven, Turner contacted Henyard s father who cane

10



and took Henyard to Pahokee. (R2285). \When picking his son up,
the father said his son |ooked “dirty, [and] nasty.” For the
nmost part, Henyard stayed with his father and his father’s
girlfriend, Edith Ewing, until he was age fifteen and one-half
and, afterwards, for another year-long period. (R2264-68).

M. Henyard' s father often worked seventy to ninety hours
a week as a truck driver, had so little tinme for his son that he
never took his son fishing or to church, scouting, or a bal
gane, and even m ssed school registration. (R2252; 2264-66).
A Pahokee mddle school teacher, Edna Micd endon, further
testified that Henyard was never a discipline problem and had a
tendency to hyperventilate at school for which she took him to
a clinic nore than once. (R2252).

Dr. Jethro Tooner, a licensed psychologist, interviewed M.
Henyard twice in jail for a period of several hours. (R2302-
05). Dr. Tooner also spoke with Henyard s nother and godnot her
(R2305). Dr. Tooner adm nistered a battery of psychol ogical and
intelligence tests and determned that Henyard’s 1Q was 85, a
bel ow average range for intellectual functioning. (R2310). The
testing also showed that Henyard had problens in visual notor
coordi nati on and perception. (R2318).

Dr. Toomer further interpreted the testing results as

indicating that Henyard had a good anount of insecurity and

11



inmpulsivity resulting in acting wthout foresight and wthout
contenpl ati on of the consequences. (R2318). The testing showed
a mld learning disability, a high score for chem cal -drug abuse
and for thought disturbance. (R2319-21).

Additionally, Dr. Toomer said that Henyard had extrenely | ow
sel f-esteem by reason of a test score of nearly 100 percent and
that he scored a 78 percent on a test for anti-socia
t endenci es. (R2322). The testing also showed the equivalent
functioning as a thirteen year old. In view of the testing and
interviews, Dr. Tooner’s opinion was that Henyard suffered from
the lack of nurturing, that he manifested personality, enotional
and psychological deficiencies, and that he was wunable to
project the consequences of his behavior. Consequently, Dr.
Toomer opined that Henyard was wunable to appreciate the
crimnality of his conduct on the night of the offenses and that
he suffered an enotional disturbance and inpairnment, though not
extrenme. (R2349-51). Dr. Toomer concluded with an opinion that
Henyard did not know whether his actions were right or wong
because he was not functioning at a |evel where such was
rel evant. (R2357).

B. EVI DENTI ARY HEARI NG

The court conducted an evidentiary hearing on Cctober 14,

1999. Appearing and testifying for the defense was Rosa Lee
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Adans (EH 967); Jacqueline Turner (EH 993); Angelette WIley
(EH. 1035); Dr. Russell Bauers (EH 1059 where his surnane is
spel l ed Bowers); Katherine Ann MCoy (EH 1096); and Trena Lenon
(EH. 1105). The State called and secured testinony from Ri chard
Henyard, Sr. (EH 1128); Edith Ewing (EH 1134); T. M chael
Johnson (EH. 1139); Mark Nacke (EH 1197);Janmes Tyrone WIIlians

(EH. 1225); and Dan Pincus (EH. 1233).

SUMVARY OF ARGUNVENT

During the penalty phase of the trial, counsel for M.

Henyard failed to investigate and present all avai |l abl e
mtigating factors. Specifically, M. Henyard' s trial counsel
did not fully investigate the follow ng non-statutory

mtigating factors: (1) M. Henyard' s lack of stable parental
contact and supervision; (2) M. Henyard s physical abuse at the
hands of his father’s comon law wife; (3) M. Henyard s pattern
of seeking out younger children as conpanions due to his |ower
IQ and “nental” age and to avoid harassnent from children his
own age; (4) M. Henyard's childhood sexual abuse; (5 M.
Henyard’ s chronic use of alcohol; and (6) M. Henyard' s nental
state as characterized by his suicidal ideations. M. Henyard is

prejudi ced because, but for trial counsel's deficiencies, the

13



record would include the details that could or would have shown

that the result of the proceeding woul d have been different.

ARGUMENT

THE EVI DENTI ARY COURT ERRED | N NOT GRANTI NG
RELI EF BECAUSE TRI AL COUNSEL PROVI DED
| NEFFECTI VE ASSI STANCE OF COUNSEL AT THE
PENALTY PHASE RESULTING |IN AN | NADEQUATE
ADVERSARI AL PROCESS.

The United States Suprenme Court requires that a defendant
show two elenments in establishing a claim of ineffective
assistance of trial counsel:

"First, the defendant nmust show that
counsel's performance was deficient. Thi s
requi res showi ng that counsel nade errors so
serious that counsel was not functioning as
the 'counsel' guaranteed the defendant by
the Sixth Amendnent. Second, the defendant
must show that the deficient perfornance
prejudiced the defense. This requires
showi ng that counsel's errors were soO
serious as to deprive the defendant of a

fair trial, a trial whose result is
reliable. Unl ess a defendant neakes both
show ngs, it cannot be said that t he

conviction or death sentence resulted from a
breakdown in the adversary process that
renders the result unreliable.™

Strickland v. Washi ngton, 466 U. S. 668, 104

14



S.Ct. 2052, 80 L.Ed.2d 674, (1984), at 687.

Furt hernore, establishment of prejudice is controlled by the
foll ow ng requirenent:

"The defendant nust show that there is a
reasonabl e probability t hat, but for
counsel's wunprofessional errors, the result
of the proceedi ng woul d have been different.
A reasonable probability is a probability
sufficient to undermne confidence in the
out cone. "

Strickland, 466 U S. at 694.

As presented in the Rule 3.850 Mdtion, after the guilt phase
of a <capital trial, defense counsel nust discharge very
significant constitutional responsibilities at the sentencing
phase of a capital trial. The United States Suprene Court has
held that in a capital case, "accurate sentencing information is
an indispensable prerequisite to a reasoned determ nation of
whet her a defendant shall live or die [nmade] by a jury of people
who may never have nmade a sentencing decision.” Gegg V.
Georgia, 428 U. S 153, 190 (1976)(plurality opinion). (PG R
470) .

M. Henyard clainmed that during the penalty phase of the
trial, counsel failed to investigate and present all available
mtigating factors. In his Rule 3.850 notion, M. Henyard

presented three aspects of this claim (i) counsel’s failure to

investigate; (ii) counsel’s failure to adequately prepare nenta
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health experts; and (iii) counsel’s failure to deliver an
effective closing argunent regarding mtigation. The court did
not receive testinony on the third aspect at the evidentiary
heari ng.

The first aspect of M. Henyard' s claim alleged that tria
counsel failed to fully investigate all available mtigating
evidence at the tinme of his trial. Specifically, M. Henyard
claimed that trial counsel did not fully investigate the
fol |l ow ng non-statutory mtigating factors: (1) M. Henyard s
lack of stable parental contact and supervision; (2) M.
Henyard’ s physical abuse at the hands of his father’s common | aw
wfe;, (3) M. Henyard' s pattern of seeking out younger children
as conpanions due to his lower 1Q and “nental” age and to avoid
harassnment from children his ow age; (4) M. Henyard’ s
chil dhood sexual abuse; (5) M. Henyard’s chronic use of
al cohol; and (6) M. Henyard's nental state as characterized by
his suicidal ideations. M. Henyard presented evidence on these
factors through testinmony from friends, famly nenbers and a
former teacher. Additionally, M. Henyard presented testinony
fromtrial counsel as to counsel’s know edge and investigation
of these factors.

First, M. Henyard presented four w tnesses which were never

heard from during the penalty phase of the trial. The evidence
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presented established that M. Henyard did indeed suffer a
negl ectful chil dhood. The testinobny of these wi tnesses paints a
picture of a childhood characterized by an alcoholic teenage
nmot her who abandoned her child to be raised by strangers and an
enotionally and geographically distant father who was out of
touch with the realities of his child s day to day existence.
Wiile trial counsel presented sonme evidence regarding M.
Henyard’ s deprived childhood, these additional wtnesses, nost
of whom lived on the sane street where M. Henyard spent his
early chil dhood, were never interviewed and not presented at the
time of M. Henyard s penalty phase. The evidentiary court
shoul d have been struck by the fact that the w tnesses presented
by trial counsel to portray M. Henyard s childhood were the
very instrunments of the abuse and neglect suffered by M.
Henyar d. Thus, the court should have found that trial counsel
did not adequately investigate and present the non-statutory
mtigator of M. Henyard' s deprived chil dhood.

M. Henyard also presented testinony at the evidentiary
hearing which established that the comon law wife of M.
Henyard’s father, M. Edith Ewing, did indeed use corporal
puni shment on M. Henyard while he resided with her. (EH 176).
The testinmony revealed that, on several occasions when M.

Henyard was approxi mately 14-15 years old, Ms. EwW ng struck M.
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Henyard with a leather belt across his |egs. (EH 179).
Additionally, the testinony established that M. Henyard did not
physically retaliate for this punishnment. (EH 179-180).

M. Henyard's trial counsel testified that Ms. Ewi ng was not
presented by the defense at the penalty phase to avoid revealing
M. Henyard' s actions which pronpted the punishnents to the
jury. (EH 192). However, this witness did testify for the
state in the penalty phase. (R 2441-2445). By allowng the
penalty phase jury to be left with the inpression that this was
a loving relationship, the court should have found that trial
counsel failed to adequately present the true nature of the
strained rel ati onship between M. Henyard and Ms. Ewm ng and the
resul ti ng physical abuse suffered by M. Henyard.

M. Henyard al so presented testinony from Jacqueline Turner
and Angelette Wley at the evidentiary hearing. According to
testinmony during the original trial, M. Henyard spent a
majority of his childhood residing wwth Ms. Turner. Ms. Wley is
Ms. Turner’s daughter and, therefore, spent a portion of her
chil dhood residing with M. Henyard. Both Ms. Turner and Ms.
Wley testified about M. Henyard s desire to stay back in
school wth younger children. (EH 55, 80). Specifically, both
W tnesses recounted an incident when M. Henyard becane

extrenely distressed at the thought of being enrolled at the
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hi gh school. (1d.)

Additionally, Ms. Wley testified about physical harassnent
of M. Henyard by nei ghborhood children. (EH 81).

Ms. Wley was never called to testify at M. Henyard s
penalty phase hearing. (EH 81). The only testinony related to
this factor at the penalty phase cane from M. Turner, who
stated that M. Henyard was ridiculed by other children. (R
2286) . Clearly the testinony of M. WIey about physical
harassnment and actual injuries to M. Henyard is not sinply
cunul ative evidence. (EH 81). Therefore, the evidentiary court
should have found that trial counsel failed to adequately
present the mtigating factor regarding M. Henyard' s pattern of
seeki ng out younger children as conpanions due to his lower 1Q
and “nental” age and to avoid harassnment from children his own
age.

Anot her factor raised by M. Henyard at the evidentiary
hearing is one of childhood sexual abuse. Trial counsel
presented no testinony regarding childhood sexual abuse at M.
Henyard s penalty phase hearing. (R 2079 - 2423). However, M.
Turner, M. WIley, and another wtness, Trena Lenon, testified
that, prior to the penalty phase hearing, M. Henyard divul ged
his sexual abuse to them (EH 58, 63, 79- 80, 150-152).

Additionally, Ms. Wley's testinony established that M. Henyard
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made these statenments regarding the sexual abuse when he was
approxi mately seven years ol d. (EH 80). Al of the wtnesses
testified that M. Henyard identified his abuser as a neighbor,
Bruce Kyle. (EH 58,63,79-80, 150-152). At the evidentiary
hearing, trial counsel testified that the case file included
notes indicating that M. Henyard infornmed trial counsel, prior
to the penalty phase hearing, that he hadbeen sexually nol ested
as a child by soneone naned Bruce Kyle. (EH 222). Trial counsel
could offer no explanation as to the lack of any evidence of an
investigation to follow up these cooments from M. Henyard. (EH
234, 258). Additionally, trial counsel agreed that evidence of
chi | dhood sexual abuse would be a valid mtigating factor that
should be investigated and presented to the jury. (EH 259).
Furthernore, no evidence was presented at the evidentiary
hearing that could have convinced the court that the failure to
present this mtigating factor was a strategic decision by
trial counsel. Therefore, the evidentiary court should have
found that trial counsel failed to investigate and present the
inportant mtigating factor of M. Henyard s childhood sexual
abuse to the sentencing jury.

Anot her factor presented by M. Henyard regarded his chronic
use of al cohol. VWiile the record is quite clear that M.

Henyard’s nother had an extensive history of drug and al cohol
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abuse, the additional evidence presented at the evidentiary
hearing pertained to M. Henyard’s own use of alcohol. (EH 110).
Testinmony from Dr. Russell Bauers established that M. Henyard
started using alcohol in the conpany of his nother, around the
age of eight. (l1d.)(lIt should be noted that the w tness’ surnane
is mstakenly reported as “Bowers” in evidentiary hearing
transcript). Again, there is nothing in the record to indicate
that this information was ever investigated or presented to the
sentencing jury by trial counsel. Therefore, the court should
have found that trial counsel failed to investigate and present
as a mtigating factor M. Henyard s chronic use of al cohol.
Finally, M. Henyard clained that trial counsel failed to
investigate and present evidence regarding his nental state as
characterized by his suicidal ideations which manifested prior
to his trial. The nedical departnment supervisor from the Lake
County Jail, Dan Pincus, testified during the evidentiary
hearing about M. Henyard' s suicide attenpt while in jai
awaiting trial. (EH 276). M. Pincus hinself observed the
ligature mark left on M. Henyard s neck after M. Henyard tied
the nylon cord fromhis laundry bag around his neck.. (EH 277).
Furthernmore, M. Pincus testified that not only did he relate
this incident to M. Henyard's trial counsel, but he also

informed the state of the incident and the witness’ belief that
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M. Henyard may neke another attenpt at suicide. (EH 280).
Clearly M. Henyard's trial counsel had knowl edge of this
suicide attenpt. (EH 224). Yet the testinony at the evidentiary
hearing established that M. Henyard's trial counsel chose to
rely not on the informed opinion of a psychological or
psychiatric expert as to the “legitimacy” of M. Henyard s
suicide attenpt and the possible mtigating effects of this
mental state, but instead relied on their own opinions and those
of an investigator and a nurse. (EH 224-225, 270, 279).

No evidence was presented at M. Henyard s penalty phase
regarding his nental state after his arrest; therefore, the
jurors were not allowed to weigh the circunstances and nake
their own factual determnation as to the legitimcy of M.
Henyard’s suicide attenmpt. (R 2079 - 2423). Addi tional ly,
trial counsel offered no explanation for failing to investigate
the matter. Significantly, trial counsel Mark Nacke testified
that he was never even nade aware of this suicide attenpt after
he joined the defense. (EH 264-265). Thus, the court should
have found that trial counsel failed to investigate and present
the inportant mtigating factor of M. Henyard’ s nental state as
characterized by his suicidal ideations.

Next, M. Henyard clainmed that trial counsel failed to

adequately prepare the nental health expert that testified at
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the penalty phase hearing. Dr. Jethro W Tooner testified
during the penalty phase of M. Henyard's trial. ® 2297-
2404) (m stakenly spelled as ‘Dr. Tunmer’ in the transcript). The
trial record supported this claim on several critical points.
First, Dr. Toonmer testified that he never spoke wth M.
Henyard' s father. (R 2386). Additionally, Dr. Toomer testified
that he never spoke with M. EwWng, a statenent which was
confirmed by Ms. EwWng in her own testinony. (R 2386, 2444).
Dr. Tooner never spoke with Ms. Turner’s husband, with whom M.
Henyard resided during much of his childhood. (R 2385). Dr.
Toomer never reviewed any nedical records. (R 2392). Trial
counsel testified that extensive preparations were undertaken
with the two nental health experts consulted by the defense.
(EH 202). The testinony at the evidentiary hearing established
that all three defense attorneys Johnson, Stone and Nacke,
participated in a teleconference wiwth the nental health experts.
(EH 199-202). Yet, as noted above, M. Nacke testified that he
was never informed about M. Henyard' s suicide attenpt at the
Lake County Jail. (EH 264-265).

The court should, therefore, have concluded that M.
Henyard’s suicide attenpt was yet another aspect of M.
Henyard’s |ife that Dr. Toomer did not consider when form ng and

presenting his opinion of M . Henyard’s nental heal t h.
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Additionally, there is no evidence that trial counsel inforned
Dr. Toomer about M. Henyard's chil dhood sexual abuse. Finally,
it should be noted that the state relied upon these sane facts
regarding Dr. Toomer’'s evaluative techniques to inplore the
sentencing jury not to put any weight in the opinion of Dr.
Tooner. (R 2478). That the state argued to the evidentiary
court that Dr. Tooner’s preparation and findings were nore than
adequate to rely upon in a determnation affecting a man’s life
strikes nore than a note of disingenuousness. Consequently, the
evidentiary court should have found that there was anple
evidence that trial counsel failed to provide all relevant
evidence to the defense nmental health expert and therefore did
not adequately prepare the expert.

Thus, this Court should find that M. Henyard satisfied the

first prong of the Strickland test on all the above enunerated

gr ounds. Therefore, this Court nust now determne if M.
Henyard was prejudiced by these failures to the point of
underm ni ng confidence in the outcone of the penalty proceedi ng.
This state reserves the death penalty for only the nost

aggravated and least mtigated mnurders. Kraner v. State, 619

So.2d 274, 278 (Fla. 1993). Thus, it is vital that sentencing
be undertaken with adequate presentation of all relevant factors

as to both aggravation and mtigation. VWhile this process is
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not a strict nunerical balancing, clearly any additional factors
on either side of the equation could result in a changed penalty
phase out cone.

The test to be applied in this case is whether it is
reasonably probable that this additional mtigation, if it had
been heard and considered by the jury and original trial judge

woul d have led to the inposition of a |life sentence. Rutherford

v. State, 727 So.2d at 266. The Court should find that in the
instant case, there is a reasonable probability that this
addi ti onal mtigation, considered in conjunction wth the
various mtigating factors originally found by the trial court,
would result in the inposition of a life sentence. Addi ti ona
support for this conclusion is in the proportionality reviews of

Cooper v. State, 739 So.2d 82 (Fla. 1999), Ubin v. State, 714

So.2d 411 (Fla. 1998), and Livingston v. State, 565 So.2d 1288

(Fla. 1988).

The recent case of Ragsdale v. State, 798 So.2d 713 (Fla.

2001), also provides significant guidance in determning the
i ssue of whether defense counsel were ineffective at the penalty
phase of this case in their investigation and presentation of
mtigation evidence.

First, Ragsdale points out that the penalty phase of a

capital trial nust be subject to neaningful adversarial testing
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to be reliable. (Ragsdale at 716). Secondly, there is a strict
duty on defense counsel to conduct a reasonable investigation of
the defendant's background. (Ragsdale at 716). The court
noted, thirdly and significantly, that Ragsdale's trial had no
testinmony from nental health experts to explain how the
defendant's background factors nay have contributed to the
def endant's psychol ogical and nental health status at the tine
of the crine. (Ragsdale at 717).

The fourth criteria from Ragsdale in the postconviction
analysis is that the court also nust consider the reasons why
counsel did not investigate or present available evidence and
whet her counsel nmade a reasonable tactical [or strategic]
decision to forego further investigation of nental health
mtigation. (Ragsdale at 718-19).

Lastly, the postconviction court mnust neasure the evidence
that was avail abl e agai nst the evidence presented at the penalty
phase; if there is a reasonable probability of a different
result, the defendant has proved his ineffective assistance of
counsel claim and should be granted relief. (Ragsdal e at 720).

The Ragsdale criteria, of course, has a historica

foundation in Ake v. GCklahoma, 470 U S. 68 (1985) where the

United States Suprene Court discussed a defendant's right to be

provided with "a conpetent psychiatrist ...[to] conduct an
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appropriate examnation and [to] assist in [the] evaluation,
preparation and presentation of the defense.” Ake at 82.
(enphasi s added). That assistance is required because "[w hen
jurors make this determ nation about issues that inevitably are
conplex and foreign, the testinony of psychiatrists can be
crucial and "a virtual necessity if an insanity plea is to have
any chance of success.' (citation omtted). By organizing a
defendant's nental history, examnation results and behavior,
and other information, interpreting it in light of their
expertise, and then laying out their investigative and analytic
process to the jury, the psychiatrists for each party enable the
jury to make its nost accurate determ nation of the truth on the
i ssue before them" Ake at 81. M. Henyard argues, of course,
that an identical value 1is given by psychologists to a
sentencing court and jury in the penalty phase of a capital
trial.

These cases, |like the instant case, presented substantia
mtigation including youth, deprived childhood and dim nished
intellectual functioning. This Court did not find these cases
to be anobng “the least mtigated nmurders” for which the death

penalty is reserved. Cooper, supra at 86.

CONCLUSI ON AND RELI EF SOQUGHT

Consequently, M. Henyard s sentences of death in this case
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shoul d be vacat ed.
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