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PRELIMINARY STATEMENT

This Reply Brief is filed on behaf of the Appellant, Richard Henyard, in
response to the Answer Brief of Appelleg, the State of Florida. Citations shall be as
follows: Therecord on appeal concerning theoriginal trial court proceedingsshall be
referredtoas”R” followed by the appropriate page numbers. Theevidentiary hearing
transcripts will be referred to as “EH” followed by the appropriate page numbers.
Any referencesto the Appellee’ s Answer Brief will bereferred to as“the Appellee’s
brief” followed by the appropriate page number. All other references will be self-

explanatory or otherwise explained.



ARGUMENT

THE EVIDENTIARY COURT ERRED IN NOT GRANTING RELIEF
BECAUSE TRIAL COUNSEL PROVIDED INEFFECTIVE
ASSISTANCE OF COUNSEL AT THE PENALTY PHASE

RESULTING IN AN INADEQUATE ADVERSARIAL PROCESS.

The appellee' s characterization of the testimony presented by Mr. Henyard at
his post-conviction hearing as being cumulative is simply not true. Cumulative or
corroborative testimony would be, for example, the individual statements of ten
different people who were sitting in the bleachers of the football stadium; each of
whom when call to thewitnessstand declared under oath that it wasplayer number 47
who intercepted the pass and carried the ball acrossthe goal lineto scorethewinning
touchdown. Inthat context, thetestimony of onewitnessisessentially therepetitious
or duplicatetestimony of every other witnesswith regard to theissue of which player
scored thewinning touchdown. That kind of redundant testimony might very well be
fairly characterized as cumulative evidence or cumulative testimony.

If, however, the purpose of their testimony was to construct a portrait which
reflected a full and fair exposition of number 47's background and character as a
uniquely individual human being, then thetestimony of those ten witnesses about what
they had observed of number 47's background and character when they were alone

with him and not in the presence of the other witnessesisin no way cumulative or



reduplicative of the testimony of the other witnesses. To the extent that each new
witness has something unique to say about the defendant’ s background which was
not said by one of the previous witnesses, thenthat witnesses' testimonial evidence

isnot cumulative. See: Delgardov. Allstate Insurance Co., 731 So.2d 11, 16 (Fla. 4™

DCA 1999)(a civil case where the appellate court held, as a matter of law, that the
testimonial evidence of a successive witness is not cumulative to that of a previous
witness if “his evidence was based in part on the same facts and evidence as the

first’s but also in part on new facts and evidence.”; Edwards v. State, 414 So.2d

1174, 1175 (Fla. 5" DCA 1982) (a case involving multiple photographs of a murder
victim whereinthe court held that “ each photograph depi cted something different, so

it cannot be said that they were merely cumulative.”); Land v. State, 156 So.2d 8, 12

(Fla. 1963)(another murder casewherethe court approved thetestimony of thewitness
who had discovered the body in addition to the testimony of two physicianswho had
subsequently arrived at the scene. “[The witness's testimony] was significantly
different from that of the physiciansin that it described the scene of the crimeand the
attending circumstances and was not objectionable as cumulative.”)
Itisaxiomatic that afull and fair exposition of adefendant’ sbackground at the
sentencing hearing iscrucially important to effectuate the principlethat “ punishment

should bedirectly related to the personal culpability of the criminal defendant. If the
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sentencer isto make anindividualized assessment of the appropriateness of the death
penalty, ‘ evidence about the defendant’ sbackground and character isrel evant because
of thebelief, long held by this society, that defendantswho commit criminal actsthat
areattributabl eto adisadvantaged background, or to emotional and mental problems,

may be less cul pable than defendants who have no such excuse.’”” Penry v. Lynaugh,

492 U.S. 302, 319 (1989).

Like a compilation of stories which, when gathered together, make up a
biography of a person’'s life, each witnesses mitigation testimony (or story)
contributesaunique“tile” or perspectiveto themosaic of number 47'slife. "A man's
life, like a piece of tapestry, is made up of many strands which interwoven make a
pattern; to separate asingle one and look at it aone not only destroys the whole, but

givesthestranditself afalsevalue." JudgeL earned Hand, Proceedings In Memory of

Mr. Justice Brandeis, 317 U.S. X1 (1942).

To advance Judge Learned Hand's metaphor just a little bit further, in the
context of apenalty phase hearing, the Constitution guaranteesthat the defendant shall
be permitted to interweave for the jury’s consideration those unique threads of
testimony about his life and background which are brought forward by each of the
mitigation witnesseshe callsforth totestify in hisbehalf. Inacasewhereaman’slife

hangs in the balance, the testimony of one witness about one small incident in the
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defendant’ s background can very easily make the difference in the mind of the jury
between recommending lifein prison or recommending death. Each new witnesshe
brings forward to testify in his behalf moves the jury closer to the crucial “tipping
point” between life in prison or death.

In a murder prosecution, especially one where the facts surrounding the
homicides are as shocking asthey arein this particular case, the facts themselves do
double duty merely by their presentation to the jury. On the one hand they establish
the grim details of what actually occurred “out on the street”; and on the other hand
they concurrently establish the aggravating factors necessary for imposing the death
penaty. That is certainly true in the case sub judice. In a situation where the
defendant has a “ death qualified” jury hearing his case (and what capital defendant
doesn’'t havesuch ajury?), it takeslittleimagination to concludethat in themind of that
kind of ajury, an“eyefor aneye” sentence of death isthe default position they will be
predisposed to take with regard to the appropriate punishment for the actsthey have
just had shown to them in lurid detail by the prosecution.

Look at the situation from the jury’s perspective at the penalty phase. The
prosecution hasjust recently laid out beforeit in horrific detail the facts surrounding
the crime (complete with color photographs of the deceased victims) in sufficient

detail for the jury to have determined beyond a reasonable doubt that the defendant
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seated over there across the room beside his attorney is the person responsible for
having committing the appalling acts depicted in the photographs. The prevailing
emotionsroiling through each juror after having freshly seen thisevidence cannot help
but be either righteous anger toward the defendant for having donewhat hedid; or fear
that he might do it again to someone else were he to ever be let out of prison.

At thisstage of the proceeding, asthetwelvejurorssit armscrossed inthejury
box, the defense attorney is duty bound to stand up before them and try to overcome
thestate' salready twiceproven aggravating factors. | say “twiceproven” becausethe
stateispermittedto, in effect, present itsevidencetwice. Thefirsttimeduringtheguilt
phase to establish guilt or innocence; and following that, the state yet again gets to
present (or at least comment upon) that self-same evidence a second time during the
penalty phasein order to arguethat thisor that specific circumstance surrounding the
crime qualifies as an aggravating factor.

In the instant case, the jury found four aggravating circumstances, three of
which required a second run through of the evidence that had just been presented
during the penalty phase. Those three factors were that the murders were: (1)
committed in the course of akidnaping, (2) committed for pecuniary gain; (3) were
especially heinous, atrocious or cruel. Although such areview of the evidence may

benecessary in order to ascertain whether the statutory aggravating factorsapply, the
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accompanying conseguence of such a cumulative review isto reinforce an already
death qualified jury’ smoral and emotional revulsion toward “anybody who could do
something like this.”

To understate the obvious, given the facts of this case, the defense had an
almost insurmountable obstacle to overcome during the penalty phase. That isthe
precise reason why it was so critically important in this case that every avenue of
investigation which could have reasonably been pursued prior to trial should have
been pursued. “[A]n attorney has a strict duty to conduct areasonabl e investigation
of adefendant’ sbackground for possible mitigating evidence. (Citationsomitted) The
failureto investigate and present available mitigating evidenceis of critical concern

along with the reasons for not doing so.” State v. Riechmann, 777 So.2d 342, 350

(Fla. 2000). (Emphasis added).

In acase such as this one where the facts surrounding the homicides were so
obviously shocking to the conscience of the jury, any small thread of mitigating
testimony that was available to be discovered and knitted together with other small
threads of testimony into a coherent defense should have been discovered and
presented as a component of the overall defense to the jury. This case was amodel
of what a*“brick by brick” (or “woven thread by woven thread”) mitigation defense

should have looked like — and would have looked like -- if the trial attorneys had
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conducted a reasonable investigation prior to trial.

Theright to present thoseintertwining threadsof mitigating evidencewhichare
not explicitly set forth in the death penalty sentencing statute should be broadly and
generoudly construed, regardless of how large or how small the differences in the
individual accounts may at first blush seemto be. Theruleof lenity which mandates
that penal statutes must be strictly construed in favor of the defendant (section
775.021(1), Florida Statutes) appliesto with equal forceto the sentencing guidelines.

Flowersv. State, 586 So.2d 1058 (Fla. 1991).

The constitutional guarantee to present non-statutory mitigation evidence has
been codified in section 921.141(6)(h), Florida Statutes. That section of the statute
isvery broad and expansivewith respect to what factors may beintroducedtothejury
at the sentencing hearing asmitigating evidence. Thestatute providesthat adefendant
shall be permitted to introduce into evidence “any. . . factor in the defendant’s
background that would mitigate against imposition of the death penalty.”

Thisstatutory provision standsin marked contrast to Section 921,141(5) Florida
Statuteswhichishighly restrictive asto what evidence may or may not beintroduced
to the jury as an aggravating circumstance. In other words, the sentencing statute
permits the defendant to weave an intricate tapestry of mitigation testimony for the
jury’ sconsiderationin order to counterbal ancethe prosecution’ sinvariable stratagem
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of holding up an individual strand or two of thisor that statutory aggravating factor;
and reprovingly arguing that these individual threads of evidence standing alone are
sufficient in and of themselves to represent the whole person of the defendant for
purposes of condemning him to death.

In support of its claim that the testimony the defense presented at the post-
conviction hearing wasmerely cumul ative, the appell ee hasexpressed the opinion that
the testimony of each of the witnesses not called by the defense during the penalty
phasewas, in essence, acarbon copy of every other witnesses' testimony. But again,
this unsupported assertion of the appellee, beside being untrue, misses the critical
point.

To take another example, suppose our ten people were called to the witness
stand and each person’ stestimony consisted of little more than the bald assertion that
the defendant experienced adeprived childhood. Well, if that broad and conclusory
statement alonewas the extent of each witnesses' testimony, thenyes, their testimony
would be cumulative and the appellee’ s assertion would be well taken.

Quite obviously some of the testimony of the mitigation witnesses which was

'In fact, the appellee is demonstrating that very form of reductionism on page 11 of its brief to
this court. By dismissively reducing the defendant’s mitigation testimony to a string of smple one liners
and then listing them in bullet form in its brief, the appellee isin effect sub silentio asking this court to
give the defendant’ s all important life or death evidence a short shrift and let’s move on to the hanging.
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presented at the evidentiary hearing is similar in several respects. But, it is the
dissimilaritiesin the testimony that are important. Aswasimplicitly argued above,
what isfar moreimportant than the ultimately shared conclusionitself (e.g., that the
defendant experienced adeprived childhood) arethefacts(i.e., thestories) fromwhich
the witnesses' shared conclusion is derived. The descent from the abstract to the
particular is what is important in the mitigation phase of the sentencing hearing.

In that respect, as the popular saying goes, even though "all roads lead to
Rome," eachwitnesses' "road" is—to agreater or lesser degree—distinct from every
other witnesses “road.” Itistherecounting of eachindividual’ sdistinct and nuanced
story to the jury that is important to a full and proper understanding of the those
mitigating factors in the defendant’ s background which are germane to a proper
determination as to whether or not the jury should recommend for or against the
imposition of the death penalty.

L et usbeginwiththetestimony of LulaBell Davis. (EH-25) Mrs. Davistestified
that she has known the defendant since he was six or seven years of age. She stated
that he had “arough time” as a child because he “didn’t have nobody to see after
him”; and often didn’t have anything to eat. (EH-29) She said that because of his
mother’s neglect, people were “aways trying to give him something to eat or do

something for him, different peoplewherehego around.” (EH-31) Hismother died of
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AIDS. (EH-32) No onefrom the public defender’ s office ever contacted Mrs. Davis
about testifying. (EH-32)

Another witness not called at the penalty phase, Angel ette Wiley, testified that
she had known Richard Henyard all hislifeand that hewas“terrified” by thefact that
his mother was bisexual and had had affairs with other women aswell as with men.
(EH-79) Asaresult of hismother’ s sexual orientation, she said, the other kidsin the
neighborhood treated him differently by “picking onhim” and beating himup. (EH-79)
Finaly, Mrs. Wiley told the court that he had been raped as a child by a man named
BruceKyle. (EH-80-81) Shewasnever called to testify asamitigation witness by the
public defender’ s office. (EH-81)

Another woman named Jacqueline Turner was called to testify at the post-
conviction hearing. Mrs. Turner stated that she had gotten possession of the
defendant to raise when he was an infant ten months of age; and that it was she who
raised him at |east 50% of thetimefor thefirst two yearsof hislife because hismother
was an alcoholic crack addict (EH-49) and never came to see him during thistime.
(EH-43-44) She told the court that as compared to other children his age, he was a
very irritableand hyperactive child when hewasyoung; and cried all thetime because
of arash whichitched very much. (EH-48) He also tried to set fire to her house two

times when he was seven years of age. (EH-50)
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Mrs. Turner testified that the defendant went out of town to livewith hisfather
when hewasten yearsof age and returned to the old neighborhood tolive permanently
when hewasfifteen. (EH-51 & 54) Shekept intouch with himwhen hewaslivingwith
his father and was called by him more than once to come get him because his father
had put him out and hewasliving in an abandoned house. The defendant moved back
in with Mrs. Turner at age fifteen. (EH-53-54)

The most critical witness called by collateral counsel at the 3.850 evidentiary
hearing, but not called at the sentencing hearing, was Rosa Lee Adams. It was she
who revealed the ten foot elephant standing in the corner of this case that was
overlooked by the defense. Mrs. Adams was, of course, one of the witnesses who
would havetestifiedin Mr. Henyard' sbehalf at the mitigation part of the penalty phase
if she had been called upon to do so by the defense. Mrs. Adams testified at the
evidentiary hearing that she had known the defendant since he was allittle boy three
yearsof age. The child’s mother had admitted to her that she used drugs every day.
(EH-25) When asked if she had had the opportunity to observe how the child was
raised by his mother, she responded that “[S]he didn’t do too muchraising. . .. his
mother was on drugs bad, and everybody [in the neighborhood] was getting him,
carrying himto their house, because thelittle fellow don’t [sic] know what mother’s

loveis.” (EH-11) Thelittle boy she knew was oft times abandoned by his mother at
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avery tender age and left to fend for himself for long periods of time.

Under Floridalaw, “abandonment” means “asituation in which the parent ...
of achild, while being able, makes no provisions for the child’ s support and makes
no effort to communicate with the child, which situation is sufficient to evidence a
willful rgjection of parental obligations.” Section 39.01(1), Florida Statutes (2002).

She characterized the defendant’ syoung lifein almost Dickensonian termsas
being that of awandering and itinerant little street urchin, a“door to door child,” who
was dependant upon the kindnessof strangersfor hisdaily upbringing and sustenance.
(EH-10) Shetold the court that his mother did not feed him; and that she had often
taken it upon herself to do so. (EH-11-12) The child’s mother was*“in the streets all
thetimeand different peoplewould get him[to carefor, shelter, andfeed)] . . . because
hismother neglected him.” (EH-12 & 15) Among the peoplewhotook inthechildto
raise was Mrs. Adams’ daughteEH-in-law. (EH-13)

Mrs. Adams most significant testimony was her revel ation that the defendant
wasaffirmatively taught criminal behavior froman early age by an adult named Jackie
Turner. According to the testimony of Mrs. Adams, Jackie Turner was a
neighborhood woman whose practice it was to take young children such as the
defendant into her home and teach them how to steal for her. (EH-14 & 19)

It is, one could suppose, a form of irony that as a result of the defense

13



counsel’ s failure to interview Rosa Adams at the trial level, Jackie Turner, the one
person who was the most responsible for the defendant growing up as he did, was
caled as a mitigation witness during this 3.850 proceeding. Had the defense
interviewed Mrs. Adamsinitstria preparation in the defendant’ sbehalf, an entirely
new avenue of understanding would have been opened for thejury’ sconsiderationin
mitigation of Mr. Henyard’ s death sentence.

What was done to Richard Henyard as a child by the actions of Jackie Turner
alone was enough to legally establish that Richard was an abused child growing up.
“* Abuse’ mean any willful act . . . that resultsin any physical, mental, or sexual injury
or harm that causes or is likely to cause the child’s physical, mental, or emotional
health to be significantly impaired. Abuse of a child includes acts or omissions.”
Section 39.01(2), Florida Statutes (2002).

It takes little to no imagination at all to recognize that a youngster who was
tutored in sociopathic behavior from early childhood by an adult authority figure will
be significantly harmed, both mentally and emotionally, for therest of hislife. Those
moral stops and inhibitions against |awlessness and anti-social behavior which are
ordinarily inculcated into most of us from an early age in the normal course of a
normal upbringing by our parentsarelargely lackingin persons such asthedefendant.
For such aperson, because of his sociopathic upbringing, the capacity to appreciate

14



the criminality of his conduct and to conform his conduct to the requirements of law
Is substantially impaired.

Inanenvironmental subculturewherelawlessbehavior isregarded asthenorm,
itisexceedingly difficult for ayoungster raised in such an environment of criminality
to“gostraight” later inlife. Themores, patternsof thought, and behaviorslearned and
ingrained in him at an early age are all but impossible to fully transcend later in life.

This is most especially so in a person who, like the defendant, has a below
averagelQ. (R-2310) Suchadisability rendersthistypeof anindividual ill equipped
to discern later in life as he matures into adulthood that he must repudiate what had
heretofore been his life' s guiding principles because they are immoral, illegal, anti-
social and unacceptable to the greater society. For such a person to undo the
pathologica sociaization he received as a small child is all but impossible. To
paraphrase another popular saying, “as the twig is bent, so grows the tree.” The
defendant wasmorally crippled early inlife by circumstances completely beyond his
control; and by aperson from whom hisvery living depended for much of hisyoung
life. Thedefendant simply did not havethemoral capacity, nor theintellectual ability,
to fully conform his conduct to the norms of society as did those of usmorefortunate
and less disadvantaged than he in our upbringing.

Not to place too fine a point on the matter, but Mr. Henyard’s situation is

15



roughly analogousto that of aPeruvian Indianwho grew upinaculturewheretheuse
of cocaleavesis an accepted practice for use in overcoming the effects of living at
high altitudes; and whereupon coming to the United States is told that he must
henceforth forgo the use of coca products because such use is illegal and
unacceptablein American society. Eventhough our Peruvianvisitor might beableto
comprehend thelegal prohibitionagainst cocauseat anintellectual level, inhis* heart
of hearts’ he would really not be able to appreciate the criminality of such conduct;
and would see nothing wrong with a practice he had engaged in since hewas asmall
child, regardless of his knowledge that such practices are considered illegal in the
United States. As a consequence of these beliefs, his internal inhibitions against
indulging himself in coca-leaf chewing would be minimal at best.

Quite obviously his background of coca use would not constitute a defense
were he to one day yield to his habit while in the United States and be arrested for
possession of acontrolled substance. 1t would, however, morethan certainly provide
thejury with acompelling mitigating circumstanceto consider inarriving at aproper
sentence. Thisisassuming, of course, that histrial attorney conducted areasonable
investigation of hisclient’ sbackground and discovered thiscritical component of his
upbringing; and assuming further that the attorney thereafter placed evidence of the

discover before the jury for its consideration.
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It hardly needs to be said that the foregoing argument is the type of argument
which should have been made (and could have been made) by Dr. Toomer, the
defense psychologist, if he had been given Mrs. Adams's name prior to trial as
someoneto interview who was intimately familiar with Mr. Henyard’ s background
growing up. But, of course, her name was not provided to him.

The United States Supreme Court recognized the importance of psychiatric

testimony in Ake v. Oklahoma, 470 U.S. 68, 80; 82 (1985) when it said:

[ T]heassistance of apsychiatrist may well becrucial to thedefendant’ s
ability to marshal hisdefense. Inthisrole, psychiatrists gather facts,
through professional examinations, interviews, and elsewhere, that
they will share with the judge or jury; they analyze the information
gathered and from it draw plausible conclusions about the defendant’ s
mental condition, and about the effectsof any disorder on behavior; and
they offer opinions about how the defendant’ s mental condition might
have been affected hisbehavior at thetimein question. . . . [t]estimony
emanating from the depth and scope of specialized knowledge is
very impressiveto a jury. The same testimony from another source
can have less effect. (Emphasis added)

In any case, Mrs. Adams testified that no one from the defense team ever
contacted her about testifying at trial. (EH-16) If she had been contacted she would
have told trial counsal and Dr. Toomer about the defendant’s years of living with
Jackie Turner. Had the defense know “the rest of the story” surrounding the
defendant’ slifewith Jackie Turner awholennew theory of mitigationwould have been

possiblefor themto argue; andif the sentencing jury had heard the story, awholenew
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understanding of the defendant’ sformativeyearswould have been availablefor them
toconsider inmitigation. Accordingto Jackie Turner’ sowntestimony, the defendant
lived with her on aregular basisuntil hewasten or eleven years of ageand then again
when hewasfifteen. (EH-44-47;51) In other words, he was hersto mold and control
during the formative years of hislife.

It is well-settled that “an attorney has a duty to conduct a reasonable
Investigation, including an investigation of the defendant’ s background, for possible

mitigating evidence.” Middleton v. Dugger, 849 F.2d 491,493 (11" Cir. 1988);

Ragsdale v. State, 798 So.2d 713 (Fla. 2001).

In Gudinasv. State, 816 So.2d 1095, 1104 (Fla. 2002) this court quoted with
approva the 11" Circuit's analysis in Middleton for determining whether trial
counsel’sfailure to investigate and present mitigating evidence was deficient. The
court stated:

First, it must be determined whether areasonable investigation should
have uncovered such mitigating evidence. If so, then a determination
must be madewhether thefailureto put thisevidence beforethejury was
atactical choice by trial counsdl. If so, such a choice must be given a
strong presumption of correctness, andtheinquiry isgenerally at an end.
If, however, the failure to present the mitigating evidence was an
oversight, and not atactical decision, then aharmlessness review must
be made to determine if there is a reasonable probability that, but for
counsel's unprofessional errors, theresult of the proceeding would have
been different. Thus, it must be determined that defendant suffered
actual prejudice due to the ineffectiveness of his trial counsel before

18



relief will be granted.

In the case sub judice, if areasonable investigation had been conducted such
an investigation should have found Mrs. Adams as easily as it found the other
neighborhood witness called by the defenseto testify. But such aninvestigation was
not conducted. The failure to present thiswoman’svital testimony to thejury at the
penalty phase of the trial was not atactical decision based upon what she might or
might not have to say, but a failure of the defense team’s investigation to even
discover that she existed. In the language of the above analysis, the failure was due
to an oversight.

In the context of a Rule 3.850 post-conviction proceeding which isbeing held
to establish the ineffectiveness of trial counsel, the harmless error analysis more
commonly seenintheordinary practice of criminal law wherethe State must establish
that improperly admitted evidenceis harmless beyond areasonabl e doubt isstood on
itshead. Oneisthemirrorimageof theother. “[B]eforeafederal constitutional error
can be held harmless, the court must be able to declare a belief that it was harmless

beyond areasonable doubt.” Chapman v. California, 386 U.S. 18, 24 (1967). “An

error isharmlessif, ‘ thereisno reasonabl e possibility that the error contributed to the

conviction.” Statev. DiGuilio, 491 So.2d 1129, 1135 (Fla. 1986).” Johnson v. State,

833 S0.2d 252, 255 (Fla. 4" DCA 2002).
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In apost-conviction proceeding concerning the penalty phase performance of
trial counsdl, aharmlesserror analysisisaninguiry into whether themitigation evidence
not presented to the jury was such that had it been presented it would have probably
outwei ghed the aggravating evidence presented by the prosecution; and, consequently,
the defendant would have probably received a sentence of life imprisonment rather

than death. Rosev. State, 675 So.2d 567 (Fla. 1996). Stated in the obverse, harmful

error isthat mitigation testimony not presented at the penalty phase because of trial
counsel’s failure to discover it through a reasonable investigation; and which, if
presented to the jury, would have created a significant possibly that the jury would
have recommended lifeimprisonment rather than death. Although thisburdenisnot
guite the same thing as trying to prove anegative, it isin the ballpark.

It should be mentioned here parenthetically that in makingitsplenary review of
this case, the court is not making a judgment concerning whether the testimony not
presentedis“morelikely thannot” to have swayed thejury oneway or the other. That

standardistoo high. Asthiscourt notedin Gaskinv. State, 822 So.2d 1243, 1247 n.3

(Fla. 2002): “It is important to note that the reasonable probability language used
herein is not synonymous with the ‘more likely that not’ standard invoked when a
defendant assertsentitlement to anew trial onthebasisof newly discovered evidence.

In rgjecting the higher standard placed on newly discovered evidence cases, the
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Strickland court explained, ‘[W]e believe that a defendant need not show that
counsel’ sdeficient conduct more likely than not altered the outcomeinthecase.” In
anayzing this test, Justice Souter explained that the shorthand term “reasonable
probability” inapost-conviction proceeding means*“asignificant possibility.” Strickler
v. Greene, 527 U.S. 263, 298 (1999)(Souter, J., concurring in part and dissenting in
part).?

Reduced to its simplest terms, the question this court must answer iswhether
the mitigating testimony of Rosa Adams (had it been available through areasonable
investigation for the jury’s consideration) could have reasonably cast the penalty
phase of thetrial in such adifferent light asto underminethis court’ s confidence that
the sentence of death was the appropriate penalty. | submit to the court that if such
critical testimony concerning the defendant’s upbringing had been brought to the
jury’ s attention the only reasonable answer to that question is. “Yes. If the jury had

know the full circumstances of the defendant’ s upbringing it probably would have

%“The Court rightly cautions that the standard intended by these words [reasonable probability]
does not require defendants to show that a different outcome would have been more likely than not
with the suppressed evidence, let alone that without the materials withheld the evidence would have
been insufficient to support the result reached. (Citation omitted) Instead, the Court restates the
guestion (as | have done elsewhere) as whether “the favorable evidence could reasonably be taken to
put the whole case in such a different light as to undermine confidence” in the outcome. . .

| think “significant possibility” would do better at capturing the degree to which the undisclosed
evidence would place the actual result in question, sufficient to warrant overturning a conviction or
sentence.” |d. at 298-299.
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recommended life imprisonment rather than the death penalty.”

CONCLUSION AND RELIEF SOUGHT

Based upon the above and foregoing argument and authorities, aswell asthose
contained in the appellant’ s Initial Brief, this court should VACATE the appellant’s
sentence of death and REMAND the case for such further relief asthe Court deems

proper.
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