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| NTRODUCTI ON

This petition for habeas corpus relief is being filed
I n order to address substantial clains of error under the
fourth, fifth, sixth, eighth and fourteenth anendnents to
the United States Constitution, clains denonstrating that
M. Arnstrong was deprived of the effective assistance of
counsel on direct appeal and that the proceedings that
resulted in his conviction and death sentence viol ated
fundanental constitutional guarantees.

Significant errors which occurred at M. Arnstrong's
capital sentencing and trial were not presented to this
Court on direct appeal due to the ineffective assistance
of appel |l ate counsel.

Citations to the Record on Direct Appeal shall be as (R
page nunber). All other citations shall be self
expl anat ory

JURI SDI CT1 ON

A wit of habeas corpus is an original proceeding in
this Court governed by Fla. R App. P. 9.100. This Court
has original jurisdiction under Fla. R App. P. 9.130
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(a)(3) and Article V, 8§ 3(b)(9, Fla. Const. The

Constitution of the State of Florida guarantees that
"[t]he wit of habeas corpus shall be grantable of right,
freely and without cost." Art. |, 8§ 13, Fla. Const.

Its constitutional guarantee i nbues habeas corpus with
speci al status, which this Court has | ong recogni zed:

The wit of habeas corpus is a high
prerogative wit of ancient origin
designed to obtainimediate relief from
unl awf ul i nprisonnment wi t hout sufficient
| egal reason...The wit is venerated by
all free and liberty |oving people and
recogni zed as a fundanental guaranty and
protection of their right of Iiberty.

Allison v. Baker, 11 So. 2d 578, 579 (1943). In fact,
habeas corpus is a centuries-old right, deserving of nore
protection than even a constitutional right. A | ower
court has witten:

The great wit has its origins in
antiquity and its paraneters have been
shaped by suffering and deprivation. It
Is nore than a privilege wth which free
men are endowed by constitutiona
mandate; it is a wit of ancient right.

Jamason v. State, 447 So. 2d 892, 894 (Fla. 4th DCA 1983),

approved, 455 So. 2d 380 (Fla. 1984), cert. denied, 469

2



U.S. 1100 (1985).

rules to petitions seeking the wit, this Court

expl ai ned:

Anglin

[Historically, habeas corpus is a high
prerogative wit. It is as old as the
common law itself and is an integral
part of our own denocratic process. The
procedure for the granting of this
particul ar Wit S not to be
circunscri bed by hard and fast rul es or
technicalities which often acconpany our
consi deration of other processes. |If is
appears to a court of conpetent
jurisdiction that a man is being
illegally restrained of his liberty, it
Is the responsibility of the court to
brush aside formal technicalities and
| ssue such appropriate orders as wll do
justice. In habeas corpus the niceties
of the procedure are not anywhere near
as inportant as the determ nati on of the
ultimate question as to the legality of
the restraint.

V. St at e, 88 So. 2d 918, 919- 20

1956) (enphasi s added). Most recently, this Court

witten:

The fundanent al guar ant ees enunerated in
Florida's Declaration of Rights should
be available to all through sinple and
di rect neans, wi t hout needl ess
conplication or inpedinent, and shoul d
be fairly admnistered in favor of

3
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justice and not bound by technicality.

Haag v. State, 591 So. 2d 614, 616 (Fla. 1992).

REQUEST FOR ORAL ARGUMENT

M. Arnstrong requests oral argunment on this petition.

PROCEDURAL HI STORY

On March 7, 1990, an indictnment was handed down
charging M. Arnstrong with one count of first degree
mur der, one count of attenpted first degree nurder and one
count of robbery (R 2061). M. Arnmstrong's jury
trial commenced on April 1, 1991 and concl uded on June 20,
1991 (R 490, 2059). The jury found M. Arnstrong guilty
on all counts and as to count one, recommended that he be
sentenced to death (R 1777, 1954). Gving the jury's
recomendation great weight, the court followed the
recommendati on and sentenced M. Arnstrong to death on
count one (R 2420). The court also sentenced M.
Arnmstrong to life inprisonment on counts two and three
(R 2423, 2426).

M. Arnstrong unsuccessful |l y appeal ed hi s convictions

and sentences. Arnstrong v. State, 642 So.2d 730 (Fl a.

4



1994). M. Arnstrong filed a Petition for Wit of
Certiorari withthe United States Suprene Court, which was

denied on April 24, 1995. Arnmstrong v. Florida, 115 S. C.

1799 (1995).

M. Arnstrong filed a notion to vacate on March 19,
1997 (PCGR  89-296). Following public records
litigation, he filed an anmended notion on April 24, 2000
(PCR 297-428). Following a Huff hearing, the | ower
court entered an order granting a limted evidentiary
hearing on M. Arnstrong's clains of ineffective
assistance of trial counsel at the penalty phase and on

his claimpursuant to Johnson v. Mssissippi 108 S. C.

1981 (1988), but summarily denied all his other clains
(PCR 6432-658). Followi ng an evidentiary hearing held
before the | ower court on March 21, 22, and 23, the | ower
court entered an order denying post conviction relief
(PG R-777-805). M. Arnstrong then filed a notion for
rehearing (PCR 806-815), which was denied on July 24,
2001 (PCR 824). Theinitial brief appealing this denial

is filed wwth this Court sinultaneously with the instant

5



petition.

GROUNDS FOR HABEAS CORPUS RELI EF

CLAI M |
APPELLATE COUNSEL FAI LED TO RAI SE ON
APPEAL NUMEROUS MERI TORI QUS | SSUES

VH CH WARRANT REVERSAL OF THE
CONVI CTI ON AND/ OR THE DEATH SENTENCE

A | NTRODUCTI ON
M. Arnstrong had the constitutional right to the
ef fective assistance of counsel for purposes of

presenting his direct appeal to this Court. Strickland

v. Washington, 466 U S. 668 (1984). "A first appeal as

of right [] is not adjudicated in accord with due

process of law if the appellant does not have the

effective assistance of an attorney." Evitts v. Lucey,

469 U. S. 387, 396 (1985). The Strickland test applies

equally to ineffectiveness allegations of trial counsel

and appell ate counsel. See Oazio v. Dugger, 876 F. 2d

1508 (11th Gr. 1989). Further, this Court has held

that "[h]abeas petitions are the proper vehicle to



advance clains of ineffective assistance of appellate

counsel ." Rutherford v. More, 774 So. 2d 637, 643

(Fla. 2000).

Because the constitutional violations which occurred
during M. Arnstrong's trial were "obvious on the
record” and "l eaped out upon even a casual readi ng of

transcript,”" it cannot be said that the "adversari al
testing process worked in [M. Arnmstrong's] direct

appeal ." Matire v. Wainwight, 811 F. 2d 1430, 1438

(11th Gr. 1987). The |ack of appellate advocacy on M.
Arnmstrong's behalf is identical to the |ack of advocacy
present in other cases in which this Court has granted

habeas corpus relief. WIlson v. Wainwight, 474 So. 2d

1162 (Fla. 1985). Appellate counsel's failure to
present the neritorious issues discussed in this
petition denonstrates that his representation of M.
Arnstrong' s involved "serious and substanti al

deficiencies." Fitzpatrick v. Wainwight, 490 So. 2d

938, 940 (Fla. 1986). Individually and "cumul atively,"

Barclay v. Wainwight, 444 So. 2d 956, 959 (Fla. 1984),

7



the clains omtted by appellate counsel establish that

"confidence in the correctness and fairness of the

result has been undermned." WIson, 474 So. 2d at 1165
(enphasis in original). In light of the serious
reversible error that appellate counsel never raised,
there is nore than a reasonabl e probability that the
outcone of the appeal would have been different, and a
new direct appeal nust be ordered.

This Court articulated the standard for eval uati on of
appel l ate i neffective assi stance of counsel:

Wth regard to evidentiary
obj ections which trial counsel nade
during the trial and which appellate
counsel did not raise on direct appeal,
this court evaluates the prejudice or
second prong of the Strickland test
first. In doing so, we begin our
revi ew of the prejudice prong by
exam ning the specific objection nade
by trial counsel for harnful error. A
successful petition nust denonstrate
that the erroneous ruling prejudiced
the petitioner. |If we conclude that
the trial court's ruling was not
erroneous, then it naturally foll ows
t hat habeas petitioner was not
prej udi ced on account of appellate
counsel's failure to raise that issue.
If we do conclude that the trial




court's evidentiary ruling was
erroneous, we then consi der whet her
such error is harnful error. |If that
error was harnl ess, the petitioner

| i kew se woul d not have been

pr ej udi ced.

Jones v. Mbore, 794 So. 2d 579 (Fla. 2001).

M. Arnstrong need not establish his claimby a
preponderance of the evidence; rather the standard is

| ess than a preponderance. WlIllians v. Taylor, 120

S. . 1495, 1519 (2000)("[i]f a state court were to
reject a prisoner's claimof ineffective assistance of
counsel on the grounds that the prisoner had not
establ i shed by a preponderance of the evidence that the
result of his crimnal proceeding woul d have been

di fferent, that decision would be "dianetrically
different,' "opposite in character or nature,' and

"mutual |y opposed' to our clearly established precedent

)

B. FAI LURE TO RAI SE THE DENI AL OF MR
ARVSTRONG S MOTI ON FOR CHANGE OF VENUE

Pretrial publicity prejudiced M. Arnstrong's jury,

9



rendering the outcone of his capital trial unreliable.
However, appellate counsel, w thout strategy or tactic,
did not raise this issue on direct appeal, to M.
Arnstrong' s substantial prejudice. Pr ej udi ci al
publicity pervaded the community imrediately after the
incident up until the tinme of trial. A nunber of jurors
had heard about the case. The nedia coverage rel ating
to this case was ubi quitous and highly prejudicial.
Jurors recalled that M. Arnstrong's nane and face were
on television (e.g., R 624).

Furthernore, the State Attorney fuelled the
prej udi ce by releasing discovery nmaterials inits
possession to the Mam Herald over the objection of
def ense counsel (R 28). The court had the discretion
to deny access to the records. Although the court was
aware that in high publicity cases, disclosure could
taint a jury panel, the informati on was rel eased. The
court even acknow edged that despite the size of Broward
County, releasing discovery information in the future

woul d require a change of venue. |In granting the public

10



records request, the court stated, "I guarantee | wl|
get an inpartial jury" (R 28). The infornation was
rel eased prior to voir dire. The court subsequently
deni ed counsel's Mtion for Change of Venue, and the
venire included people who had read about the incident
(e.g., R 400, 430). The nedia coverage relating to
this case was pervasive and highly prejudicial. M.
Arnmstrong's nane and face were on television (R 624).
In fact, the State's theory of the case was published
prior to the trial in the Sun-Sentinel on Sunday,
February 18, 1990 and on Monday, April 30, 1990.

Anot her article, discussing Robert Sallustio's trauma
followng the incident, including his respect for Deputy
G eeney, was published in the Tuesday, May 22, 1990

M am Herald.

The facts di scussed above denonstrate that M.
Arnstrong was denied his right to a fair and inparti al
jury and to a jury selected according to the
requi renents of due process and equal protection. In

Irvin v. Dowd, 366 U S. 717 (1961), the Suprene Court

11



expl ai ned:

In essence, the right to jury trial
guarantees to the crimnally accused a
fair trial by a panel of inpartial,
"indifferent" jurors. The failure to
accord an accused a fair hearing

vi ol ates even the m ni nrum st andards of
due process [citations]. "Afair trial
in fair tribunal is a basic requirenent
of due process."

Irvin, 366 U S. at 721. It sinply cannot be said that
M. Arnstrong's trial conported wth the nandate or
spirit of the constitutional guarantee of a "fair
tribunal." To assert that M. Arnmstrong's jury was
"Inmpartial" is to render due process "but a holl ow

formality." Rideau v. lLouisiana, 373 U S. 723, 726

(1963) .
The constitutional standards governi ng change of

venue i ssues were summari zed in Coleman v. Kenp, 778

F.2d 1487 (11th Cr. 1985):

Utimately, those standards derive from
t he Fourteenth Amendnent's due process
cl ause, which safeguards a defendant's
Si xth Anmendnent right to be tried by "a
panel of inpartial, “indifferent
jurors.'" Ilrvin v. Dowd, 366 U S. 717,
722, 81 S. Ct. 1639, 1642, 6 L.Ed.2d

12



751 (1961). The trial court may be
unable to seat an inpartial jury
because of prejudicial pretrial
publicity or an inflaned conmunity

at nosphere. In such a case, due
process requires the trial court to
grant defendant's notion for a change
of venue, Rideau v. Louisiana, 373 U S.
723, 726, 83 S. C. 1417, 1419, 10

L. Ed. 2d 663 (1963), or a continuance,
Sheppard v. Maxwell, 384 U S. 333, 362-
63, 86 S. . 1507, 16 L.Ed.2d 600
(1966). At issue is the fundanent al
fairness of the defendant's trial,

Mur phy v. Florida, 421 U S. 794, 799,
95 S. . 2031, 2035, 44 L.Ed.2d 589
(1975). There are two standards which
gui de anal ysis of this question, the
"actual prejudice" standard and the
"presuned prejudice" standard.

Col eman, 778 F.2d at 1489 (enphasis added).

In M. Arnstrong's case, the jurors' know edge of
the case and the inflamed community at nbsphere deprived
M. Arnstrong of a fair trial under both an inherent

prej udi ce and an actual prejudice analysis. See, Heath

v. Jones, 941 F.2d 1126, 1134 (11th Gr. 1991).

| nherent prejudice occurs when pretrial publicity "is
sufficiently prejudicial and inflamuatory and the

prejudicial pretrial publicity saturated the comunity

13



where the trials were held." Coleman, 778 F.2d at 1490.
Actual prejudice occurs when "the prejudice actually
enters the jury box and affects the jurors."” Heath, 941
F.2d at 1134. 1In determning whether a jury was fair
and inpartial, the review ng court "nust exam ne the
totality of the circunstances surrounding the
petitioner's trial." Coleman, 778 F.2d at 1538. "[N o
single fact is dispositive." 1d.

An i nherent prejudice anal ysis requires exam ning
whet her pretrial publicity was inflammatory and whet her
that publicity saturated the community. Heath, 941 F. 2d
at 1134. The facts di scussed above denonstrate that M.
Arnmstrong has net both of those requirenents. The
I nfl ammatory nature of the pretrial publicity which
saturated the community up to and including the tine of
M. Arnstrong's trial clearly narrated a change of
venue. Presuned prejudi ce has been established. Here,
as in Coleman, 778 F.2d at 1538.

The prejudi ce pervadi ng the community "enter[ed] the

jury box," Heath, 941 F.2d at 1134, and created actual

14



prejudice. In this context, jurors' statenents that
they woul d set aside pretrial know edge of the case and
their feelings about the victins or their famly were
not dispositive, particularly where the final jurors
were exposed to the highly inflanmatory opinions of

ot her prospective jurors during voir dire and no one
knew t he extent of their know edge of the case. As the

Suprene Court explained in lrvin v. Dowd:

No doubt each juror was sincere
when he said that he would be fair and
i npartial to petitioner, but the
psychol ogi cal inpact requiring such a
decl aration before one's fellows is
often its father. Were so nany, so
many tinmes, admtted prejudice, such a
statenent of inpartiality can be given
little weight. As one of the jurors
put it, "You can't forget what you hear
and see." Wth his life at stake, it
s not requiring too nuch that
petitioner be tried in an atnosphere
undi sturbed by so huge a wave of public
passion. . ..

lrvin, 366 U S. at 728. See al so, Sheppard v. Naxwell,

384 U. S. 333, 351 (1966) (jurors' statenents that they
woul d deci de the case only on evidence and that they

felt no prejudice toward M. Arnstrong not dispositive

15



of claimthat pretrial publicity deprived M. Arnstrong
of fair trial). In a related context, the Suprene Court
has observed:

The actual inpact of a particular
practice on the judgnent of jurors
cannot always be fully determ ned. But
this Court has left no doubt that the
probability of deleterious effects on
fundanmental rights calls for close
judicial scrutiny. Estes v. Texas, 385
US 532, 85 S C. 1628, 14 L. Ed. 2d
543 (1965); In re Murchison, 349 U S
133, 75 S. C. 623, 99 L.Ed. 942
(1955). Courts nust do the best they
can to evaluate the likely effects of a
particul ar procedure, based on reason
principle, and comon human experience.

Estelle v. Wllians, 425 U S. 501, 504 (1976). See

al so, Holbrook v. Flynn, 475 U S. 560, 570 (1986).

M. Arnstrong's trial was infected fromthe very
begi nning. He was convicted and sentenced to death in a
proceedi ng so fundanentally and irreparably tainted by
the all-pervasive pretrial nedia coverage and an
overwhel m ng presence of uniforned police officers in
the courtroomduring trial, as to deny himthe fair

trial and sentencing proceedi ng guaranteed by the Sixth,

16



Ei ght h, and Fourteenth Amendnents. His conviction and
sentence nust therefore fail. An evidentiary hearing
and Rule 3.850 relief are warranted.
C. FAI LURE TO RAI SE | MPROPER
QUALI FI CATI ON OF STATE W TNESSES AS
EXPERTS

The trial court permtted State wtnesses to testify
to matters requiring that they be experts, but failed to
require the State to establish their expertise. This
| nproperly bolstered the witnesses' credibility with the
jury, to M. Arnstrong's substantial prejudice.

Over counsel's objection, the trial court permtted
State witnesses to testify as experts when they were not
qualified to do so (R 1288). George Duncan was
gqualified as an expert in the field of DNA (R 1228).

Al t hough he testified that he was not a popul ati on
geneticist, (R 1208), he testified about the
probabilities that the matches he found woul d occur in
the population (R 1256, 57). There was no show ng

that he had specific know edge about popul ation

17



frequency calculations. Therefore, his testinony in

this area was i nadm ssible. See, Hall v. State, 568 So.

2d 882 (Fla. 1990); Gllamv. State, 514 So. 2d 1098

(Fla. 1987). Furthernore, in explaining his
qualifications to performDNA testing, M. Duncan had

di scussed his experience in conventional serology (R
1207, 1212). Conventional serology is wholly unrel ated
to DNA testing. The techniques are different and they
require different skills. It was error for the court to
consider M. Duncan's conventional serol ogical
experience in qualifying himas an expert.

Simlarly, trial counsel objected to the
qualification of State witness Charles Edel as a
firearns operations expert so he could testify about
what he called "searing" on Oficer Geeney's shirt (R
975) . On voir dire, Edel nade it plain that while he
may have understood the nmechani cs of how a weapon wor ks,
he was not qualified to testify as to marks and
"searing" that result from gunshots:

[ M. Mal avenda] You have never been
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to any schooling regardi ng searing,
have you?

[ M. Edel] In regard to searing? no,
| don't believe there is one.

[q/] You have never been qualified
as an expert in the field of searing?

[ A ] No sir.
(R 975)

An insufficient basis was established to connect
firearns expertise to "searing." Consequently, this
testinony al so was unreliable.

The court also erred in permtting Dr. Martin Tracey
to testify that the results George Duncan obtained in
his DNA testing were accurate (R 1191-94). Dr.
Tracey's conclusions regarding M. Duncan's work were
not reliable. Al though he testified that production of
the autoradiograns is the critical result in the
reliability of DNA analysis, he did not assist M.
Duncan in producing the autoradiograns (R 1166).
Therefore, he could not have detected m stakes occurring
In the process of extracting the DNA cutting the DNA,

ordering the strands according to weight or sending
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probes to see if matches woul d occur. Nor could he have
detected contamnation if it had occurred. He did not
review the protocol M. Duncan used in this case, and so
coul d not have known whether M. Duncan m ssed a
subprocedure within these |arger steps. Nor could he
have known whet her conditions occurred which
contam nated the DNA or any of tools, biological or
otherwise. Furthernore, Dr. Tracey testified that he
verified M. Duncan's finding of a match by doing a
vi sual conparison. He admtted, however, that his
copies were not very good (R 1189). Dr. Tracey did
not do a conputer nmatch because he was not a forensic
DNA anal yst and did not regularly perform conputer
analysis of alleles. Trial counsel objected to Dr.
Tracey 's testinony being utilized to nake up for
Duncan's | ack of expertise in the area, but was
overruled (R 1170). The net effect was to inproperly
bol ster the State's case, to M. Arnstrong' s substanti al
prej udi ce.

D. FAl LURE TO RAI SE THE | SSUE OF
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GRUESQOVE, | NFLAMVATORY AND CUMULATI VE
PHOT OGRAPHS

At M. Arnstrong's capital trial, over objection,
the prosecution was permtted to introduce into evidence
gruesone phot ographs that were inflammatory, cunul ative,
and prejudicial, and admtted solely to inflanme the
passion of the jurors based on inpermssible factors.
The adm ssion of these photographs allowed the State
free reinin inflamng the passions of the jury. The
probati ve val ue of these photographs was not outwei ghed
by their prejudice. The prejudicial effect of the
phot ogr aphs underm ned the reliability of M.
Arnstrong' s conviction and death sentence. The
phot ogr aphs t hensel ves did not independently establish
any material part of the state's case nor were they
necessary to corroborate a disputed fact. The trial
court's error in admtting these photographs cannot be
consi dered harm ess beyond a reasonabl e doubt. Chapnan

v. California, 87 S. C. 824 (1967); State v. D Guilio,

491 So. 2d 1129 (Fla. 1986).
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The adm ssion of these photographs provides further
denmonstration of the trial court's bias towards the
State in this high profile death penalty case. State's
exhibits T, Q and S all showed gory cl oseups of the
wounds on the victims body. The State purportedly
of fered these photographs to show that O ficer G eeney
was "a | aw enforcenent officer" (R 828), and trial
counsel noted that there would be other, I|ess
I nf | ammat ory phot ographs that woul d establish that fact
(R 829).

Use of these gruesone, msleading and irrel evant
phot ogr aphs, which were cunul ative, inflammatory, and
appeal ed inproperly to the jury's enotions, denied M.
Arnstrong a fair trial in violation of the Fifth, Sixth,
Ei ght h and Fourteenth Anendnents to the United States
Constitution, and to corollary provisions within the
Florida Constitution. However, appellate counsel
I nexplicably failed to raise the issue despite trial
counsel's properly preserved objections. Relief is

war r ant ed.
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E. FAl LURE TO ENSURE A COMPLETE
RECORD
Appel | ate counsel for M. Arnmstrong failed to ensure
that a conplete record of the |ower court proceedi ngs
was conpi |l ed.
Critical depositions and proceedings fromthe record on
appeal were omtted fromM. Arnstrong' s record.
Several of these om ssions were material to M,
Arnstrong's direct appeal. The first strike conference
during voir dire results in nmany nore peopl e being
stricken than are actually nentioned in the recorded
portion of the conference (R 327). Not one of the
subsequent strike conferences were reported (R 381,
407, 437, 453, 468). Answers to voir dire questions
posed by counsel for the State and the defense went
unrecorded or inaccurately reported (R 432). It
appears fromthe record in M. Arnmstrong's case that at
| east one juror was stricken on the basis of race.
However, since the record does not reflect this
conference, appellate counsel could not raise the issue
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on direct appeal, depriving M. Arnstrong of a
potentially neritorious argunent.

Because fundanental error occurs when jurors are
stricken on the basis of race or gender, it is
particularly inportant that M. Arnstrong be provided
with a conplete and accurate record on appeal in his

case. See, Batson v. Kentucky, 476 U S. 79 (1986).

During voir dire, juror Coffie was stricken fromthe
panel (R 437). No reason justifying a strike for
cause appears in the record. M. Coffie's |ife appeared
to be simlar to those selected to serve on M.
Arnstrong's jury. He was enployed, and had rel atives

W th experience in the crimnal justice system (R 416-
417). One of his brothers had been arrested by Broward
Sheriff's Oficers, but he stated that this woul d not
affect his decision (R 419). He voiced no hostility
toward or bias against police officers despite having
had unpl easant experiences with them (R 419-20). He
stated that he believed in the death penalty in

appropriate cases (R 422), that he could be fair and
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i npartial and that he woul d not experience any hardship
by serving on M. Arnstrong's jury (R 423). M.
Coffie did not serve on M. Arnstrong's jury. Jurors
who did serve had experiences in life that were simlar
to M. Coffie, such as relatives having been arrested,
(R 460), and owni ng and knowi ng about guns (R 435).

Discrimnatory selection of a jury venire may be
chal | enged under the Sixth Arendnent's requirenent that
the venire reflect a fair cross-section of the

community. Duren v. Mssouri, 439 U S 357, 99 S. C.

664, 58 L.Ed.2d 579 (1979). A crimnal defendant has
standing to present a fair cross-section challenge
whet her or not he or she is a nmenber of the excluded
class. Duren, 439 U S. at 359 n. 1, 99 S.C. at 666 n.

1. See, Swain v. Al abama, 380 U S. 202, 85 S. . 824,

13 L. Ed.2d 759 (1965); Melton v. Louisiana, 419 U S.

522, 95 S. Ct. 692, 42 L.Ed.2d 690 (1975).
Discrimnatory selection of a jury venire may al so be
chal | enged under the Equal Protection O ause of the

Fourteenth Amendnent. Castaneda v. Partida, 430 U. S.

25



482, 97 S. . 1272, 51 L.Ed.2d 498 (1977). Absent

evi dence of systematic |long-term under representation,
a defendant may establish a prina facie case upon a
showi ng that nenbers of his or her race were
substantially under represented fromthe particul ar
venire fromwhich the jury was drawn and that this
venire was sel ected under a practice providing an

opportunity for discrimnation. Batson v. Kentucky, 476

Us 79, 95 106 S .. 1712, 1722, 90 L.Ed.2d 69 (1986),

see, Washington v. Davis, 426 U S. 229, 241, 96 S.Ct.

2040, 2048, 48 L.Ed.2d 597 (1976).

Appel | ate counsel could not render effective
assistance in the absence of a conplete record. It was
the duty of appellate counsel to ensure that the record
on appeal was conpl ete and accurate, yet w thout
strategy or tactic this was not done. Mdreover, this
Court's review could not be constitutionally conplete.

See Parker v. Dugger, 111 S. . 731 (1991). Relief is

war r ant ed.

F. FAI LURE TO RAI SE A CUMJLATI VE
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ERRCR ARGUVMENT

In Jones v. State, 569 So. 2d 1234 (Fla. 1990) this

Court vacated a capital sentence and remanded for a new
sent enci ng proceedi ng before a jury because of

"cunul ative errors affecting the penalty phase.” 1d. at

1235 (enphasis added). In Nowtzke v. State, 572 So. 2d

1346 (Fla. 1990) cunul ative prosecutorial m sconduct was
the basis for a newtrial. Wen cunulative errors exist
t he proper concern i s whether:

even though there was conpetent
substantial evidence to support a
verdict...and even though each of the
al l eged errors, standing al one, could
be consi dered harm ess, the cunul ative
effect of such errors was such as to
deny to defendant the fair and

i mpartial trial that is the inalienable
right of all litigants in this state
and this nation.

Jackson v. State, 575 So. 2d 181, 189 (Fla. 1991). See

also, Ellis v. State, 622 So. 2d 991 (Fla. 1993) (new

trial ordered because of prejudice resulting from

cunul ative error); Taylor v. State, 640 So. 2d 1127
(Fla. 4th DCA 1994). The Suprene Court of the United
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States has consistently enphasi zed the uni queness of
death as a crimnal punishnent. Death is "an unusually

severe puni shnent, unusual in its pain, inits finality,

and inits enormty." Furman, 408 U. S. at 287 (Brennan,
J., concurring). It differs fromlesser sentences "not
in degree but in kind. It is unique in its total

irrevocability.” 1d. at 306 (Stewart, J., concurring).

The severity of the sentence "nmandates careful scrutiny
in the review of any colorable claimof error."” Zant v.
St ephens, 462 U. S. 862, 885 (1983). Accordingly, the
cunul ative effects of error nust be carefully
scrutinized in capital cases.

The sheer nunber of errors that occurred in M.
Arnstrong's trial deprived M. Arnstrong of adversari al
testing and a fair trial which would produce a reliable
outcone. The outcone of M. Arnstrong's trial is
unreliable. Appellate counsel had no reasonable
strategy or tactic for failing to raise these properly
preserved instances of judicial error. Relief is

war r ant ed.
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CLAIM | |

TH S COURT' S HARMLESS ERROR ANALYSI S
WAS BASED ON AN | NVALI D AGGRAVATI NG
Cl RCUMSTANCE
The trial court in M. Arnstrong's case gave
I nstructions on and found four aggravati ng
circunstances. These were (1) commtted for the purpose
of avoiding arrest, (2) nurder of a |aw enforcenent
of ficer engaged in the performance of official duties,
(3) commtted during a robbery or flight therefrom and
(4) prior conviction of a violent felony. See R 2429.
The State argued three violent felonies as a basis for
the prior conviction of a violent felony aggravating
ci rcunst ance, nanely the contenporaneous attenpted
nmur der and robbery, and the prior Massachusetts
conviction for indecent assault and battery.
On direct appeal, M. Arnstrong argued that the
| omwer court's finding of these four aggravating
ci rcunstances was error because it was based on two

I nstances of inproper doubling. M. Arnstrong argued
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that the conmmtted for the purpose of avoiding arrest
and the nurder of a |law enforcenent officer engaged in
t he performance of official duties aggravating
ci rcunst ances were duplicative, since they were based on
t he sane aspect of the crinme. |In addition, he argued
that the commtted during a robbery or flight therefrom
was based on the sane facts as the prior conviction of a
viol ent felony, nanely the contenporaneous convictions
for attenpted nurder and robbery.
In its opinion denying M. Arnstrong's direct

appeal, this Court acknow edged that the commtted for
t he purpose of avoiding arrest and the nurder of a | aw
enforcenent officer engaged in the performnce of
of ficial duties aggravating circunmstances were
duplicative, and therefore inproperly doubled. However,
this Court then found:

Arnmstrong' s argunent, however that the

"commtted while engaged in the

conmi ssion of a robbery or flight

therefron and "prior conviction of a

vi ol ent felony" aggravators are al so

duplicative is without nerit because
the record reflects that Arnstrong had
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a previous felony conviction for
| ndecent battery on a fourteen year old
chi |l d.

Arnstrong v. State, 642 So. 2d 730, 738, (Fla. 1994).

Thus, in the Court's analysis, the prior violent felony
aggravating circunstance was still valid, even though
t he cont enporaneous attenpted nurder and robbery
convictions were duplicative of the comm ssion while
engaged in the conm ssion of a robbery or flight
therefromcircunstance. The Court was thus able to find
that although the trial court had inproperly doubled the
commtted for the purpose of avoiding arrest and the
murder of a |aw enforcenent officer engaged in the
performance of official duties aggravating
ci rcunst ances, this was:

harnl ess error beyond a reasonabl e

doubt in the light of the renaining

three valid aggravating circunstances

and the negligible mtigating evidence
in this case.

Id. at 739 (enphasis added).

This Court's analysis, however, was predicated on an
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i nvalid aggravating circunstance. The sole basis for
this Court upholding the prior violent felony
aggravating circunstance was the prior Massachusetts
conviction. This conviction was in fact invalid. See
Initial Brief at 7.

This Court's finding that there were three valid
aggravating circunstances is incorrect. This Court's
harm ess error analysis was Ei ghth and Fourteenth
Arendnent error. The harm ess error test was set forth

by the United States Suprenme Court in Chapman v.

California, 386 U S. 18 (1967). For a constitutional

error to be harm ess, the State nust show "beyond a
reasonabl e doubt that the error conplained of did not

contribute to the [outcone] obtained." Yates v. Evatt,

111 S. C. 1884 (1991), citing Chapman v. California.

The burden is on the State to show t he harnl essness of
the error and to overcone a presunption of harm

Arizona v. Fulmnante, 111 S. Q. 1246 (1991). |If there

IS a reasonabl e possibility that the constitutional

error mght have contributed to the jury's
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recommendation, the error is not harm ess beyond a
reasonabl e doubt and M. Arnstrong is entitled to

relief. Chapnan v. California;, Yates v. Evatt.

Fl ori da adopted the Chapman test in State v.

D Guilio, 491 So. 2d 1129 (Fla. 1986), which held that
the State as beneficiary of the error nust prove beyond
a reasonabl e doubt that the error conpl ained of did not
contribute to the verdict, or alternatively stated, that
there is no reasonable possibility that the error
contributed to the conviction or sentence.

The judge and jury that sentenced M. Arnstrong were
presented with and considered two inproperly double
aggravating circunstances. This starkly violated the
Ei ght h and Fourteenth Anendnents to the United States
Constitution, and prevented the constitutionally
required narrow ng of the sentencer's discretion. See

Stringer v. Black, 112 S. C. 1130 (1992); Mynard v.

Cartwight, 486 U S. 356 1988). As a result, these

| nperm ssi bl e aggravating factors evoked a sentence that

was based on an "ungui ded enotional response,” a clear
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violation of M. Arnstrong's constitutional rights.

Penry v. Lynaugh, 492 U S. 302 (1989).

The penalty phase of M. Arnmstrong's trial did not
conport with these essential principles. This Court's
harm ess error analysis on direct appeal did not conport

with the requirenents of Chapman, D Quilio, and

Stringer. Relief is warranted.

CLAIM |11

MR ARMSTRONG WAS DENI ED A PROPER
DI RECT APPEAL DUE TO OM SSI ONS I N THE
RECCRD.

The begi nning point for any neani ngful appellate
review process i s absolute confidence in the
conpl eteness and reliability of the record. The appeal
of any crimnal case assunes that an accurate transcript
and record wll be provided counsel, appellant and the

appel l ate court. Mayer v. Chicago, 404 U. S. 189, 1195

(1971) ("State nust provide a full verbatimrecord where
that is necessary to assure the indigent as effective an

appeal as would be available to the defendant with the
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resources to pay his own way"); Entsminger v. lowa, 386

U S 748, 752 (1967) ("Here there is no question but

that petitioner was precluded fromobtaining a conplete
and effective appellate review of his conviction by the
operation of the clerk's transcript procedure"). Eighth
Anendnent consi derations demand even greater precautions

in a capital case. See, Penry v. Lynaugh, 488 U S. 74

(1989); Eddings v. Cklahoma, 455 U. S. 104 (1982);

Lockett v. Onhio, 438 U S. 586 (1978); Wodson v. North

Carolina, 428 U. S. 280 (1976); Proffitt v. Florida, 428

U S. 242 (1976); Gregg v. Ceorgia, 428 U.S. 153 (1976);

Furman v. Ceorgia, 408 U S. 238 (1972).

In Dobbs v. Zant, 113 S.C. 835, 122 L. Ed.2d 103,

(1993), the United States Suprene Court held that

the Court of Appeals erred when it
refused to consider the full sentencing
transcript. W have enphasi zed before
the i nportance of review ng capital
sentences on a conpl ete record.

Gardner v. Florida, 430 U S. 349, 361,
97 S.C. 1197, 1206, 51 L.Ed 2d 393
(1977) (plurality opinion). C. Geqqg
v. Georgia, 428 U. S. 153, 167, 198, 96
S.C. 2909, 2922, 2936, 49 L.Ed.2d 859
(1976) (joint opinion of Stewart,
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Powel | , and STEVENS, JJ.) (Georgia
capital sentencing provision requiring
transmttal on appeal of conplete
transcript and record is inportant
"saf eguard agai nst arbitrariness and
caprice"). In this case, the Court of
Appeal s offered no justification for
Its decision to exclude the transcript
fromconsideration. There can be no
doubt as to the transcript's rel evance,
for it calls into serious question the
factual predicate on which the D strict
Court and Court of Appeals relied in
deciding petitioner's ineffective
assistance claim As the Court of
Appeal s itself acknow edged, its
refusal to review the transcript |eft
it unable to apply the manifest

I njustice exception to the | aw of the
case doctrine, and hence unable to
determ ne whether its prior decision
shoul d be reconsi der ed.

FN1. The concurrence suggests, post, at
837-838, that the error in this case,
limted in scope to closing argunents
at the penalty phase, is likely
insignificant. |In fact, an inadequate
or harnful closing argunent, when

conbi ned, as here, with a failure to
present mtigating evidence, may be
highly relevant to the ineffective

assi stance determ nati on under El eventh
Crcuit law. See King v. Strickl and,
714 F.2d 1481, 1491 (CAl1 1983),
vacated on ot her grounds, 467 U. S.
1211, 104 S. . 2651, 81 L.Ed.2d 358
(1984), adhered to on renand, 748 F.2d
1462, 1463-1464 (CA1l1l 1984), cert.
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deni ed, 471 U.S. 1016, 105 S.Ct. 2020,
85 L. Ed. 2d 301 (1985): Mathis v. Zant,
704 F.Supp. 1062, 1064 (ND Ga.1989).

Dobbs v. Zant, 113 S.C. 835, 122 L.Ed.2d 103, (1993).

Ful | appellate review of proceedings resulting in a
sentence of death is required in order to assure that
t he puni shnent accorded to the capital defendant

conports with the eighth anendnent. See, Proffitt v.

Fl orida; Johnson v. State, 442 So. 2d 193 (Fl a.

1983) (Shaw, J. dissenting); Ferguson v. State, 417 So.

2d 639 (Fla. 1982); Swann v. State, 322 So. 2d 485

(1975); Art. V, 3(b)(1) Fla. Const.; 921.141(4) Fla.
Stat. (1985). Indeed, Florida | aw insists upon review
by the Suprene Court "of the entire record.” Fla. Stat.
921.141(4) (1985) (enphasis added). In Florida capital
cases, the chief circuit judge is required "to nonitor
the preparation of the conplete record for tinely filing
in the Suprene Court.” Fla. R App. P. 9.140(b)(4)
(enphasi s added).

Critical depositions and proceedings fromthe record

on appeal were omtted fromM. Arnstrong' s record.
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Several of these om ssions are material to M.
Arnstrong's clains. For exanple, the first strike
conference during voir dire results in nmany nore people
bei ng stricken than are actually nentioned in the
recorded portion of the conference (R 327). Not one
of the subsequent strike conferences were reported (R
381, 407, 437, 453, 468). Answers to voir dire
guestions posed by counsel for the State and the defense
went unrecorded or inaccurately reported (R 432).
Counsel cannot accurately determ ne what occurred due to
I naccurate inconplete court reporting of M. Arnstrong's
capital nurder trial. Appellate counsel was, and post-
conviction counsel is, prevented fromrendering
effective assistance in the in the absence of a conplete

record. Moreover this Court's review could not be

constitutionally conplete. See, Parker v. Dugger, 111
S. Ct. 731 (1991).

The trial judge was required to certify the record
on appeal in capital cases. 921.141(4) Fla. Stat.

(1996). This has not been done. Wen errors or
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om ssions appear, as here, re-exam nation of the
conplete record in the lower tribunal is required.

Delap v. State, 350 So. 2d 462 (Fla. 1977). In

addition, M. Arnstrong's forner counsel rendered

| neffective assistance in failing to assure that a
proper record was provided to the court. M. Arnstrong
requests a hearing on this claim See, Fla. R Jud.

Adm n. 2. 050.

CLAIM |V

THE CONSTI TUTI ONALI TY OF THE FI RST-
DEGREE MJURDER | NDI CTMENT MUST BE
REVI SI TED I N LI GHT OF APPRENDI V. NEW
JERSEY

On direct appeal, appellate counsel chall enged the

constitutionality of Florida's death penalty statute.

See Initial Brief 82-98. Counsel challenged inter alia
the felony nurder aggravating circunstance (Initial
Brief at 82); the fact that only a bare majority verdi ct

Is required at penalty phase (Initial Brief at 84); the
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fact that Florida allows an elenent of the crine to be
found by a majority only of the jury (Initial Brief at
85); the advisory role of the jury (Initial Brief at
85); and the | ack of special verdicts (Initial Brief at
95) M Arnstrong submts that this matter is ripe for

reconsideration in light of Apprendi v. New Jersey, 120

S.Ct. 2348 (2000).

In Apprendi, 120 S. C. 2348 (2000), the Suprene
Court held that "[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a
crime beyond the prescribed statutory maxi mnum nust be
submtted to a jury, and proved beyond a reasonabl e

doubt." 1d. at 2362-63.! The constitutional

'Apprendi involved a trial judge's application of a
New Jersey "hate crine" statute. A grand jury returned
a 23-count indictnment charging Apprendi with shootings
on four different dates, as well as the unl awf ul
possessi on of various weapons. Apprendi, 120 S.C. at
2352. None of the counts referred to the New Jersey
hate crinme statute, and none all eged that Apprendi acted
wth a racially biased purpose. 1d. Apprendi pleaded
guilty to two counts of second-degree possession of a
firearmfor an unl awful purpose, and one count of the
t hird-degree offense of unlawful possession of an
anti personnel bonb. 1d. Under New Jersey law, a
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under pi nni ng of the Apprendi Court's holding is the

second- degree offense carries a penalty range of 5 to 10
years; a third-degree offense carries a penalty range of
between 3 and 5 years. |1d. |If the judge found no basis
for the biased purpose enhancenent, the nmaxi mum
consecuti ve sentences on those counts would anount to 20
years in aggregate. Id. If, however, the judge
enhanced the sentence based on a finding of biased

pur pose, the maxi num on one count al one would be 20
years and the maxinumfor the two counts in aggregate
woul d be 30 years, with a 15-year period of parole
ineligibility. 1d. After holding an evidentiary
hearing on the issue of Apprendi's "purpose" for the
shooting, the judge concluded that, by a preponderance
of the evidence, Apprendi's actions were taken "with a
purpose to intimdate" as provided by the statute. |d.
Finding that the hate crinme enhancenent applied, the

j udge sentenced Apprendi to a 12-year term of

| npri sonnent on the enhanced count, and to shorter
concurrent sentences on the other two counts. |d.

Apprendi appeal ed, arguing, inter alia, that the Due
Process Cl ause of the United States Constitution
requires that the finding of bias upon which his hate
crime sentence was based nust be proved to a jury beyond
a reasonable doubt. See In re Wnship, 397 U S. 358
(1970). Apprendi, 120 S.C. at 1452. Over dissent, the
Appel l ate Division of the Superior Court of New Jersey
uphel d the enhanced sentence; relying on MM Il an v.
Pennsyl vania, 477 U. S. 79 (1986), the appeals court
found that the state |l egislature decided to nake the
hate crime enhancenent a "sentencing factor," rather
than an el enent of an underlying offense--and that
decision was within the State's established power to
define the elenents of its crinmes. Apprendi, 120 S. C.
at 2353. A divided New Jersey Suprene Court affirned.
| d.
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Si xth Amendnent right to trial by jury, as well as the
Fourteenth Anendnent right to due process. 1d. at 2355
("At stake in this case are constitutional protections
of surpassing inportance: the proscription of any
deprivation of liberty without "~due process of |aw,"'
Andt. 14, and the guarantee that "[i]n all crimnal
prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an inpartial jury,' Andt.
6"). "Taken together, these rights indisputably entitle
a crimnal defendant to 'a jury determ nation that [he]
Is guilty of every elenment of the crinme wwth which he is

charged, beyond a reasonable doubt.'" 1d. (quotation

omtted).?

Apprendi ' s hol di ng was "foreshadowed" by the
Suprenme Court's decision in Jones v. United States, 526
U S. 227 (1999). Apprendi, 120 S.Ct. at 2355. In
Jones, the Court, addressing a Fifth and Si xth Amendnent
chal l enge to a federal carjacking statute, held: "under
the Due Process C ause of the Fifth Arendnent and the
notice and jury trial guarantees of the Sixth Arendnent,
any fact (other than prior conviction) that increases
t he maxi num penalty for a crine nust be charged in an
I ndictnent, submtted to a jury, and proven beyond a
reasonabl e doubt."” Jones, 526 U. S. at 243.
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Since the Sixth and Fourteenth Amendnents are
vi ol at ed under the New Jersey schene in Apprendi, then
Florida's failure to require the State to charge and
prove the underlying elenents of either preneditated or
felony nurder suffers froma simlar constitutional
flaw. Thus, this issue should be revisited at this
tine.

Simlarly, pursuant to State v. Di xon, 283 So. 2d 1,

9 (Fla. 1973), the statutory aggravating circunstances
enunerated in Florida Statute 921. 141 have been held to
define the elenents of a capital crinme. Thus, under the
Si xth and Fourteenth Anmendnents, the aggravati ng
circunstances nust be alleged in the indictnent. See

Jones v. United States, 526 U. S. 227 (1999); Apprendi v.

New Jersey, 530 U. S. 466 (2000). As in Apprendi, in M.

Arnstrong' s case, the aggravating sentencing factors
cane into play only after he was found guilty, and

I ncreased the statutory nmaxi mum penalty, based upon the
guilty verdict, fromlife inprisonnent to death.

Certainly, the difference between |ife and death has
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nore than nomnal effect and is of constitutional
signi ficance.

In Florida, it is the judge and not the jury who
finds the specific aggravating factors that nmake a
person death-eligible. Fla. Stat. 8921.141 (1), (2)

(1981). See Walton v. Arizona, 497 U S. 639, 648

(1990). For Sixth Arendnent purposes, these aggravators
are elenents of a death penalty offense, as this Court
determned in D xon. Because the effect of finding an
aggravat or exposes the defendant to a greater punishnent
than that authorized by the jury's guilty verdict, the
aggravat or nust be charged in the indictnent, submtted
to a jury, and proven beyond a reasonabl e doubt.
Apprendi, 530 U S. at 494-95. This did not occur in M.
Arnstrong's case. Mdreover, the fact that Florida's
death penalty statute only requires a bare najority for
Its sentencing recomendati on contravenes the
principles set of forth in Apprendi.

M. Arnstrong acknow edges that this Court has held
t hat Apprendi has not inpacted Florida's sentencing
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schene and has not overrul ed Wal t on. MIIs v. Mbore,

786 So. 2d 532, 537 (Fla. 2001) ("[Db]ecause Apprendi did
not overrule Walton, the basic schene in Florida i s not

overruled either"). See also Brown v. Myore, 800 So. 2d

223 (Fla. 2001); Mann v. Moore, 794 So. 2d 595, 599

(Fla. 2001). However, on January 11, 2002, the Suprene

Court granted certiorari reviewin Arizona v. Ring, 25

P.3d 1139 (Ariz. 2001), cert. granted, 122 S. C. 865

(2002). In Ring, the Court is going to decide whet her
Walton shoul d be overruled in light of Apprendi. The
Suprenme Court has al so granted a stay of execution to
Fl orida death row i nmates Anbs King and Linroy Bottoson,
who have presented to the Court the issue of Apprendi's

I npact on Florida. King v. State, 808 So. 2d 1237 Fl a.

(2002), stay granted, 122 S. C. 932 (U S. 2002);

Bottoson v. State, 27 Fla. L. Wekly 5119 (Jan. 31

2002), stay granted, 122 S. C. 981 (U. S. 2002). Thus,

M. Arnstrong presents this claimat this tine for
preservation purposes, and submts that relief is

war r ant ed.
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CONCLUSI ON

For all of the reasons di scussed herein, M.
Arnmstrong respectfully urges the Court to grant habeas

corpus relief.
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