I N THE SUPREME COURT OF FLORI DA
CASE NO. SC02-1122
LANCELOT URI LEY ARMSTRONG
Appel | ant,

V.

M CHAEL W MOORE,
Secretary, Florida Departnent of Corrections,

Respondent .

REPLY TO STATE' S RESPONSE
TO PETITION FOR WRI T OF HABEAS CORPUS

TERRI L. BACKHUS
Assi st ant CCRC
Fl ori da Bar No.

RACHEL L. DAY
Assi st ant CCRC
Fl ori da Bar No. 0068535

OFFI CE OF THE CAPI TAL
COLLATERAL REG ONAL COUNSEL
101 N.E. 3RD AVE., SU TE 400
Ft. Lauderdal e, FL 33301
(954) 713-1284

COUNSEL FOR PETI Tl ONER

TABLE OF CONTENTS




TABLE OF CONTENTS .

TABLE OF AUTHORI TI ES

ARGUMENT | N REPLY TO
CLAIM IV

THE APPRENDI / RI NG CLAI M

ARGUMENT | N REPLY
CLAIMS [-111

CONCLUSI ON

CERTI FI CATE OF SERVI CE

CERTI FI CATE OF COVPLI ANCE .

12

13

13

13



TABLE OF AUTHORI TI ES

Anendarez-Torres v. United States, 523 U S. 224 (1998) . 3, 8, 9

Apprendi v. New Jersey, 530 U S. 455 (2000) . . . . . 1, 2, 8-11

Arnstrong v. State, 642 So. 2d 730 (Fla. 1994) . . . . . . . 4-6

Bottoson v. Moore, 27 Fla. L. Wekly S 891(Fla. Cct. 24, 2002)
e e e e 1-3, 6-8, 10-12

Chavez v. State, 2002 Fla. Lexis 2452 (Nov. 21, 2002) . . . . . 2
Fla. R App. P. Rule 9.210 (a) (2) . . . . . . . . . . . . . 13
Johnson v. Mssissippi, 108 S. C. 1981 (1988) . . . . . . . . 5
King v. More, 27 Fla. L. Wekly S 906 (Fla. Oct. 24, 2002) 1-3,

6, 8, 12
MIls v. Mbore, 786 So. 2d 532 (Fla. 2001) . . . . . . . . 9 10
Ring v. Arizona, 122 S. C. 2428 (2002) . . . . 1, 2, 5-7, 10-12
Spencer v. State, 615 So. 2d 600 (Fla. 2993) . . . . . . . . . 6

Walton v. Arizona, 497 U.S. 639 (1990) . . . . . . . . . . . 10




ARGUMENT | N REPLY TO
AAMIV

THE APPRENDI / RI NG CLAI M
M. Arnstrong filed his Petitionfor Wit of Habeas Cor pus on My,
14, 2002. CdaimlVraisedtheissuethat M. Arnstrongisentitledto

relief under Apprendi v. New Jersey, 530 U.S. 455 (2000). Since M.

Arnmstrong filed his petition on June 26, 2002, the United States

Suprenme Court issued an opinionin R ngv. Arizona, 122 S. . 2428

(2002), which specifically held that Apprendi applied to capital
sentencing statutes, and held the Arizona sentencing statute
unconstitutional. Thoughfiledsubstantially after Ring, the State's
Response fails to nention the R ng opinion. Ring has a significant
i npact on M. Arnstrong’ s case.

This Court discussedinit opinionsinBottosonv. More, 27 Fl a.

L. Weekly S 891(Fla. COct. 24, 2002) and King v. Moore, 27 Fla. L.

Weekly S 906 (Fla. COct. 24, 2002), how Ring applies to the Florida
sentenci ng statute. Even though t here was not a consensus anong t he
Court about theretroactive applicationof Rng, it is clear that nuch
confusion exists about the inpact of Ring in Florida. The Court,
however, refusedto apply Ringto either M. Bottoson or M. King, in
part, because t hey both had prior violent fel ony aggravatorsintheir
cases. M. Arnstrong’s case is distinguishable from both cases.

The State's Response suggests that the Apprendi/Ring claimis
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procedural | y barred. However, the State's procedural argunments havein
fact been repeatedly rejected by this Court in each case where the

Court has addressed cl ai ns brought under either Apprendi or Ring. In

Bott oson and King, the State argued that the cl ai ns was procedural |y

barred, yet the Court addressed all of the Apprendi/R ng cl ai ns on t he

merits. This Court al so addressed the Ringissueonits nerits when
it had beenraised for thefirst timeina Mtionfor Rehearing. See

Chavez v. State, 2002 Fla. Lexis 2452 (Nov. 21, 2002).

More inportantly, M. Arnstrong has repeatedly argued t hr oughout
his trial, direct appeal and post-conviction appeal that Florida' s
capi tal sentenci ng schene was unconstitutional, specificallycitingthe

exact issues addressed in Ring. See, Arnstrong v. State, 642 So. 2d

730,734-35 (Fla. 1994)1. There are no procedural inpedinents to a
merits ruling in M. Arnstrong' s case.
The facts of M. Arnstrong' s case are di stingui shabl e fromthose

in Bottoson or King. Both Bottoson and King i nvol ved an aggravati ng

1Anong the clains raised on direct appeal were clains regarding:
(8)the trial court erred in allowng the State to proceed on a
fel ony-murder theory when the indictnment gave no notice of that
theory; Penalty phase (1)the trial judge fornul ated the sentencing
deci sion before giving M. Arnstrong an opportunity to be heard; (2) &
(3) certain aggravating circunmstances were duplicative and the trial
judge erred in denying Arnstrong’ s requested limting instruction on
doubling aggravators; (10) the trial judge erred in denying
Arnmstrong’ s requested jury instruction that mtigating evidence does
not have to be found unani nously; (11) the jury’'s instruction given
on sentencing mnimzed the jury’'s sense of responsibility; (14)
Florida s death penalty statute is unconstitutional; (15) the
aggravating circunstances used in this case are unconstitutional.
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circunstance of aprior violent felony. See Arendarez-Torres v. United

States, 523 U.S. 224 (1998). As explainedin M. Arnstrong' s initial
brief on the nerits and his petition for habeas corpus, this
aggravating circunstance no | onger applies.

In M. Arnstrong’s case, the trial judge gave the jury
i nstructions on and found four aggravating circunstances. These were:

(1) Committed for the purpose of avoiding arrest;

(2) Murder of a law enforcenent officer engaged in the

performance of official duties;

(3) Commtted during a robbery or flight therefrom and

(4) Prior conviction of a violent felony.

(R 2429).

The jury was i nstructed t hat t he cont enpor aneous at t enpt ed nur der
and r obbery charges and t he pri or Massachusetts convi ction for i ndecent
assault and battery were the basis for the "prior conviction of a
vi ol ent felony" aggravating circunstance.

On direct appeal, M. Arnmstrong argued that the | ower court's

findi ng of these four aggravating ci rcunstances was error because it

was based on two i nstances of i nproper doubling. Arnstrong v. State,

642 So. 2d at 738. M. Arnstrong argued that the trial judge had
doubl ed the "comm tted for the purpose of avoiding arrest” and the
"murder of a | aw enforcenent officer engaged in the perfornmance of
of ficial duties" aggravating circunstances. M. Arnstrong al so argued
that the "commtted during arobbery or flight therefrom" was based

on the sane contenporaneous convictions for attenpted nurder and



robbery as the "prior conviction of a violent felony."

This Court agreed that "commtted for the purpose of avoiding
arrest” and the "nurder of a | aw enforcenent officer engaged in the
performance of official duties” aggravating circunstances were
i nproperly doubl ed. However, this Court rejected the argunent that
t hese aggravators were i nproperly doubl ed because it relied on the
remai ni ng Massachusetts conviction, holding that:

Arnmstrong' s argunent, however that the "commtted
whi | e engaged i n t he conm ssi on of a robbery or
flight therefroni and "prior conviction of a
viol ent fel ony" aggravators are al so duplicative
iswthout merit because therecordreflects that

Arnstrong had a previous fel ony conviction for
i ndecent battery on a fourteen year old child.

Arnstrong v. State, 642 So.2d 730, 738, (Fla. 1994).

Theref ore, w t hout the Massachusetts convi ction, these aggravators
woul d have been found to be inproperly doubled as well.

This Court found that although the trial judge had inproperly
doubl ed t wo sets of aggravating circunstances andinstructedthe jury
on all of the invalid aggravators, this was:

harm ess error beyond a reasonabl e doubt in the
light of the remaining three valid aggravating

circunstances and the negligible mtigating
evidence in this case.

Arnstrong v. State, 642 So. 2d at 739).

Now, this Court has the benefit of know ng that the prior

Massachusetts conviction was in fact unconstituti onal and i nvali d.



See, Initial Brief at 7. Thus, this Court's findingthat threevalid
aggravati ng ci rcunst ances exi sted was i ncorrect. Mreinportantly, the
jury was i nproperly instructed ontwo aggravating circunstances. Under

Johnson v. Mssissippi, 108 S. C. 1981 (1988) and Ring, thiserroris

fatal to M. Arnstrong’ s sentence. Cf. Initial Brief, Argunent | at
page 6. The error is not harmless, as this Court previously held.

I naddition, this Court found no prejudiceto M. Arnmstrong when
the trial judge prepared the sentencing order prior to conducting a

Spencer? hearing and gi ving M. Arnstrong an opportunity to be heard at

his sentencing. Arnstrong v. State, 642 So. 2d at 738. Nor did this
Court find nmerit in M. Armstrong’s claimthat the jury instructions
diluted the jury's sense of responsibility for sentencing. Both of
t hese i ssues becone i nportant under R ng, particul arly when consi dered
cunmul atively with the errors in instructing on the aggravating
ci rcunst ances. This puts M. Arnstrong's case in a radically
different posture from M. Bottoson or M. King.

| n Bott oson, Justi ce Shawexpl ai ned that the prior violent fel ony
aggravat or was the particul ar factor that excluded M. Bottoson from
“Ring s purviewand standing by itsel f, can serve as a basis to ‘death

qual i fy' a defendant” Bottosonv. More, 27 Fla. L. Wekly S891(Fl a.

Cct. 24, 2002). Justice Pariente agreed with his assessnent.

In King, Justice Shaw al so found that habeas relief should be

2Spencer v. State, 615 So. 2d 600 (Fla. 1993).

5



deni ed because King's sentence of death was based in part on the

aggravating ci rcunst ance of “previ ous conviction of violent felony.”

King v. Moore, 27 Fla. L. Wekly S 906 (Cct ober 24, 2002). Wt hout the
"previous conviction of violent fel ony" aggravating factor, Justice

Shaw woul d have granted relief on the basis of Ring v. Arizona.

Justice Pariente also agreed with Justice Shaw

The crucial question after Ring is “one not of
form but of effect.” 122 S. C. at 2439. 1In
effect, the maxi mum penalty of death can be
i nposed only with the addi tional factual finding
t hat aggravating factors outweigh mtigating
factors. In effect, Florida juries in capital
cases do not do what Ring mandates — that is,
make specific findings of fact regarding the
aggravat ors necessary for the i nposition of the
death penalty. Ineffect, Floridajuries advise
t he j udge on t he sentence and t he judge finds t he
speci fic aggravators that support the sentence
i nposed. | ndeed, under both the Florida and
Arizona schenes, it is the judge who
i ndependent |y finds t he aggravat ors necessary to
i npose the death sentence.

Bottoson v. Moore, 27 Fla. L. Wekly S891(Fl a. Cct. 24, 2002) (italics

in original).
Chi ef Justice Anstead stated:

Thus, R ng requires that the aggravating
ci rcunst ances necessary t o enhance a parti cul ar
def endant’ s sentence to deat h nust be found by a
j ury beyond a reasonabl e doubt i nt he sane nmanner
that a jury nmust find that the governnent has
proven all the el ements of the crinme of nurder in
the guilt phase. It appears that the provision
for judicial findings of fact and the purely
advisory role of the jury in capital sentencing
inFloridafalls short of the mandates announced



in Ring and Apprendi for jury fact-finding.

Bottoson v. Moore, 27 Fla. L. Weekly S 891(Fla. Oct. 24, 2002).

G ven the unconstitutionality of M. Arnstrong' s Massachusetts
conviction, the circunstances here are different fromBottoson and
King. This claimis not procedurally barredas the State arguesinits
Response. M. Arnstrong's sentence of death violates the Sixth and
Ei ght h Amendnent s.

Even if M. Arnmstrong's prior violent felony aggravating
circunstance were to be uphel d, it is clear that every fact necessary
to enhance M. Arnstrong’ s sentence to i npose deat h was not found by a
jury.

I n Apprendi, Justice Thomas, whose vote was decisiveinthefive

to four Amandarez-Torres vote, receded fromhi s support of Amandarez-

Torres. Apprendi 530 U. S. at 520-21. The Apprendi majority foundit

unnecessary to overrul e Anandarez-Torres explicitly in order to deci de

the issues before it but acknow edged that “it is arguable that

Amandar ez-Torres was incorrectly decided” Apprendi, 530 U S. at 439.

At the sane tinme, the Apprendi majority explicitly restricted

Amandarez-Torres to a "narrowexceptiontothe general rule "that every

fact which is necessary to enhance a crimnal defendant's maxi mum
sent ence exposure nust be found by ajury - an exceptionlimtedtothe

uni que facts in Amandarez-Torres.

The facts i n Anadarez-Torres were that t he def endant had pl eaded



guilty toanindictnment that he had returnedtothe Unites States after
bei ng deported and that he had admtted to bei ng deported because of
hi s previ ous conviction of three aggravated felonies. He electedto
forego trial and accept t he uncont est ed adj udi cati on of his guilt for
a crime which by definition included the felony convictions |ater
i ncluded to enhance his sentence. Thus, the guilty plea actively
precluded a jury's finding of those elenents of the crine.

The St ate suggests that “[t]o this date Apprendi has not altered,
| et alone overruled this Court's precedent that since death is the
maxi mnumpenal ty under the statute, Apprendi does not apply to Florida's

deat h penalty statute.” The StatereliesonMIls v. More, 786 So. 2d

532, 537(Fl a. 2001) to support this position. However, the State omts
that MIls cannot survive Ring.® In MIlls, this Court held

Because Apprendi did not overrule Walton* the
basic schema in Floridais not overrul ed either

* * *

The majority opinion in Apprendi forecloses
MIIs' claim because preserves t he

8Justice Pariente in this Court’s Order Granting Stay of
Execution and Setting Oral Argunent dated July 8, 2002 in Bottoson v.

Moore, Case No. SCO02-1455 said:

In MIls, we rejected the argunent that because the
maxi mum penalty is death, a jury finding was not
necessary. MIls v. More, 786 So. 2d at 537. Based upon
the U S. Suprene Court’s statenents in R ng, we now know
that we were w ong.

Bottoson v. Mdore, Case No. SC02-1455; Order Granting Stay of
Execution and Setting Oral Argunent at page 7 (enphasis added).

4 VWalton v. Arizona, 497 U. S. 639 (1990).

8



constitutionality of capital sentencing schenes
like Florida's. Therefore onits face Apprendi
is inapplicable to this case.

MIls v. Moore, 786 So. 2d 532, 537.

Gven Ring' s explicit holding that Apprendi does in fact apply to
capital sentencing schenes, the State's reliance on MIls and its
precursors i s m spl aced.

I n Bottoson, the applicability of Ringto Florida's sentencing

statute was nmade pl ain:

Nowhere in Florida lawis there a requirenent
t hat the findi ng of an aggravating circunst ance
nmust be unani nous. R ng, however, by treating a
deat h qual i fyi ng aggravat or as an el enent of t he
of f ense i nposes upon t he aggr avat or t he bur den of
proof of other elenents including Florida's
requi renent of a unaninous jury finding. Ring
therefore has a direct inpact on Florida's
capital sentencing schena.

Bottoson v. Moore, 27 Fla. L. Wekly S 891 (Cct. 24, 2002)

Justice Pariente concurred:

The crucial question after Ring is "not one of
formbut of effect” 122 S. Ct. at 2249. |n effect
the maxi nrumeffect of the penalty of death can
only with the additional fact finding that
aggravating factors outwei gh mtigatingfactors.
Ineffect Floridajuriesincapital cases do not
do what Ring mandates - that is make specific
findings of fact regarding the aggravators
necessary for the inposition of the death
penalty.Ineffect Floridajuries advise the judge
on the sentence and t he judge finds the specific
aggravators that support the sentence i nposed.
| ndeed under bot h t he Fl ori da and Ari zona schenes
it is the judge who independently finds the
aggravators necessary to inpose the death




sent ence.

Bottoson v. Moore, at 95)(enphasis in original)
Chi ef Justice Anstead concurred:
.Ring requires t hat t he aggravating
ci rcunst ances necessary t o enhance a particul ar
def endant s sentence to deat h nmust be found by a
j ury beyond a reasonabl e doubt i n t he same manner
that the jury nmust find that the governnent has
proven all the el enents of the crine of nurder in
the guilt phase. It appears that the provision
for judicial findings of fact and the purely

advisory role of the jury in capital sentencing
inFloridafalls short of the mandates announced

in Ring and Apprendi for jury fact-finding.

Bott oson at 95.
The applicability of Ring to the Florida death penalty statute is
plain. Ring deeply affects M. Arnstrong’ s caseinthat the jury was
incorrectlyinstructed ontwo of the four aggravati ng ci rcunst ances and
relied on the unconstitutional prior Massachusetts conviction in
sentencing M. Arnstrong to death. These errors were conpounded by
jury instructions which di mnished the responsibility of thejuryin
sent enci ng and by an i ndi ctment that did not explicitly give notice of
the theory the State was relyingonto charge M. Arnstrong. These are
all fatal errors under Ring. M. Arnstrong properly preserved t hese
I Ssues.

Contrary to Bottoson and King, M. Arnstrong is entitled to
relief.

ARGUMENT | N REPLY
CLAIMS [-111
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Because d ai mlV, the Apprendi/Ring claimis dispositiveof this

petition, M. Arnstrong relies on the Initial Petition for Habeas
Corpus Relief as sufficient torebut the State’s argunents on d ains |-

1. M. Arnstrong does not waive any issues as to those cl ains.
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CONCLUSI ON

M. Arnstrong is entitled to relief under Ring. Because this
clai mis dispositive, M. Arnstrong relies onthe argunents set forth
inhis Petitionfor Habeas Corpus Relief and onthe record on appeal to
rebut the State’'s argunents as to the remaining clains.
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