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PRELI M NARY STATEMENT

Reference to the record on direct appeal will be referred

to as “R’ followed by the appropriate page nunber. Reference to

the transcript on direct appeal will be cited as “TR” G tation
to the penalty phase on direct appeal wll be referred to as
“PP.” Reference to the post-conviction record on appeal wll be

referred to as “PCR’ followed by the appropriate volune and page

nunber s.

Vi



STATEMENT OF THE CASE AND FACTS

The State generally accepts appellant’s statenent of the
case but cannot accept the statenent of facts. The statenent of
facts provided by the appellant inperm ssibly contains argunent.

Appel lant was indicted for one count of first degree nurder
on May 20, 1994. (R 190-191). Al though initially represented
by a public defender, appellant hired private counsel, Joel
Spector who filed his notice of appearance on June 2, 1994. (R
202). The guilt phase of appellant’s trial began on April 24,
1995. (TR 1-1230).

Appel lant did not testify during the guilt phase. Prior to
a verdict being rendered, the trial court inquired as to
appellant’s decision not to testify and appellant’s satisfaction
with his attorneys. (TR 1212). Appel lant told the trial
court it was a joint decision made by him and his attorneys not
to testify. He al so expressed satisfaction wth his attorneys
services and indicated that they did not do anything that he
didn’t want themto do. (TR 1212-1213).

On  direct appeal , this Court affirmed appellant’s
convi cti ons,

setting forth the follow ng summary of facts:

On the norning of March 28, 1994, Rose Conners was
found nmurdered, |lying unclothed in the master bedroom
of her hone. The right side of Conners' throat had
been slashed, her larynx had been fractured, she had
been struck in the head with a blunt object and she
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had a single stab wound in the back. There were duct
tape lines on her legs, arnms, and face suggesting that
Conners was bound and gagged prior to being killed and
that the tape was renoved after her death. There were
brui ses on Conners' arm matching the inprint of a set
of pliers found at the scene. The nedical exam ner
testified that the blow to Conners' head in
conbi nation with the pressure to her neck rendered her
unconsci ous. The blow to Conners' head was inflicted
anywhere between a few mnutes and thirty mnutes

before her neck was cut. The injury to her neck,
which partially cut the jugular vein, was the cause of
Conners' deat h. The nedical exam ner estimted that

Conners died sonetine between 2 p.m on Saturday,
March 26, 1994 (the last time Conners was known to be
alive), and 5 p.m on Sunday, March 27, 1994.
Al t hough there was no evidence of sexual battery found
by the nedical exam ner, there was significant
bruising in the thigh area, suggesting that pressure
had been applied to force her legs apart. Conners had
a defensive wound on her right thunb. Abrasions were
found on Conners' elbows and knees and her torn
panties were found underneath a bed in another bedroom
of her house.

When  Conners' sister went t hrough  Conners
effects, it was discovered that Conners' dianond
tennis bracelet was m ssing. In April of 1994, Lott
offered to sell a gold ring and a dianond tennis
bracelet to David Pratt, a friend, but Pratt refused
the offer. Sonetinme after Easter of 1994, Lott went

over to Robert Witman's house and stated that he had
sone jewelry, which included a gold ring and a di anond
tennis bracelet that came from a robbery and nurder in
Jacksonville, that he wanted to get rid of. A week
|ater, Lott returned to Witman's house and told
Whitman that Lott and a friend, Ray Fuller, had killed
Rose Conners. Lott told Whitman that he and Fuller
had been using "crystal neth" and cocaine, and when
they ran out of noney and drugs they decided to rob
Conners. Lott knew Conners because a few nonths
before he had provided | awn services to her. Lott and
Full er planned to have Fuller tie, gag, and blindfold
Conners since she did not know Fuller. However ,
Conners saw Lott when she escaped from the house and
Lott had to conme out from the bushes where he was
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hiding to catch her and bring her back inside.

Lott told Wiitman that Conners had no cash--only

gold and jewelry. Lott said that he beat Conners
because she was fighting like a nad dog when he
grabbed her and brought her back into the house. Lott
said Conners begged himnot to kill her and offered to

sign her car over to them and take themto the bank to
get noney. Lott also told Wiitman that he had to kil
Conners because she knew him and would send him to
prison. He said he cut Conners' throat with a boning
or fillet knife. Lott also said that he returned to
Conners' house that night and cl eaned up the scene.

In May of 1994, Robert Whitman contacted the
Orange County Sheriff's Departnent and reported what
he had been told by Lott. The sheriff's departnent
devised a plan to have Wiitnman neet wth Lott
regarding the stolen jewelry. At this neeting Witman
told Lott he would sell the jewelry for him and then
gave Lott $600 for the jewelry. When Lott drove off,
sheriff's deputies pursued him and took him into
cust ody.

In addition, the State submtted fingerprint, shoe
print, and fiber evidence establishing Lott's presence
at the scene and proof that Lott was in possession of
Conners' dianond tennis bracelet, ring, and ATM card
shortly after the crine. The State argued that Lott
used a pair of pliers on Conners' arm when questioning
her about her val uables and her PIN nunber for her ATM
card. Phot ographs taken by Conners' bank established
that Lott wused Conners' ATM card to retrieve nobney
from a cash nmachine on Sunday, March 27, 1994.
Coworkers of Lott's wife testified that Lott's wfe
was seen wearing Conners' tennis bracelet subsequent
to Conners' death

Because all of the evidence of what occurred
during the nurder consisted of testinony by Whitmn
concerning what Lott told him Lott predicated his
defense on the theory that he was set up by Whitman.
VWhitman admtted that he had been convicted of three
or four felonies. He further admtted that he had
been supplying drugs to Lott. Whitman al so said that
twenty-three years ago Lott had infornmed on him and
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gotten him in trouble with the [|aw Lott asserted
that Wiitman nmade up the story of Lott nurdering
Conners because Wiitman wanted revenge for that
i nci dent .

Lott v. State, 695 So. 2d 1239 (Fla. 1997). The jury convicted

appel l ant of first degree nurder.
This Court provided the followng sumary of the penalty
phase:

At the sentencing phase, the jury recommended death by
a unani nous vote. Lott Jlater testified at a
sentencing hearing held pursuant to > Spencer V.
State, 615 So. 2d 688 (Fla.1993), that he had been in
Conners' master bathroom in February of 1994 giving
her advice about plantings outside her w ndow, and
that is how his palmprint cane to be on the sink. He
had no explanation for the existence of prints in the
ot her bedroom or his shoe prints in another part of
t he house. Lott also admtted that he was the person
who used Conners' card at the ATM but he contended
that he got the card and the PIN nunber from Whitman
and did not notice that Rose Conners' name was on the
card.

The trial court found that the follow ng
aggravators applied to Lott: (1) he had a previous
conviction for a violent felony based on three prior
armed robbery <convictions and one prior attenpted
escape conviction; (2) the nurder was conmtted
during the comm ssion of a burglary and/or ki dnapping;
(3) the nmurder was commtted for the purpose of

avoiding or preventing a lawful arrest; (4) the
murder was conmtted for pecuniary gain,; (5) the
murder was especially heinous, atrocious, or cruel
(HAO ; and (6) the nurder was commtted in a cold

cal cul ated, and preneditated manner w thout pretense
of noral or legal justification (CCP). The trial

court also found that the followng mtigators
appl i ed: (1) the nurder was committed while Lott was
under the influence of extrene nental and enotional
di sturbance (given considerable weight by the trial
court); (2) Lott's capacity to appreciate the

4



Lott,

crimnality of his conduct or conform his conduct to
the requirenents of the |law was substantially inpaired
(given considerable weight by the trial court); (3)
t hat Lott suffered from drug addiction (given
considerable weight by the trial court); (4) that
Lott contributed to his community through vol unteer
work (given slight weight by the trial court); (5)
that Lott was helpful to his parents as a child and an
adult (given sonme weight by the trial court); and (6)
that Lott maintained steady and gainful enploynment
(given sonme weight by the trial court). The trial
court found that the aggravating circunstances
outwei ghed the mtigating circunstances and followed
the jury's recommendation that Lott be sentenced to
deat h.

695 So.2d at 1241-42.



SUMVARY OF THE ARGUMENT

| SSUES |, Il— Appellant’s guilt phase ineffective assistance of
counsel clainms were refuted by the record. Mor eover, appell ant
failed to sufficiently allege prejudice emanating from the
cl ai med defi ci enci es.

| SSUE 11l — Appellant’s factual allegations did not suggest a
viable alibi defense existed. Consequently, this claim was
properly denied w thout a hearing.

| SSUE | V—The record refutes any assertion that appellant was
denied his right to testify or that his attorneys interfered
with his right to testify.

| SSUE V—-The trial court properly denied appellant’s penalty
phase ineffective assistance of counsel <clainms wthout a
hearing. Trial counsel presented sufficiently persuasive expert
testinony to establish both statutory nental mtigators. The
expert’s opinion would not change with the benefit of additional
time and background materials. Appel l ant conpletely failed to
articulate any basis for finding prejudice where the asserted
deficiencies of counsel were mnimal and the State presented a
massi ve case in aggravation. Appellant’s allegations, even if
true, provide no basis for finding a reasonable possibility of

a different result.






ARGUMENT

PRELI M NARY STATEMENT ON APPLI CABLE LEGAL STANDARDS

|) Standard of Review on the Summary Denial of Post-Conviction
Rel i ef

In Anderson v. State, 627 So. 2d 1170, 1171 (Fla. 1993)

cert. denied, 502 U S 834 (1994), this Court observed that

“[t]o support sunmmary denial wthout a hearing, a trial court
must either state its rationale in its decision or attach those
specific parts of the record that refute each claim presented in
the notion. However, an evidentiary hearing is not a matter of
right, a defendant must pr esent “‘apparently substanti al
meritorious clainms’” in order to warrant a hearing. State V.

Barber, 301 So. 2d 7, 10 (Fla.), rehearing denied, 701 So. 2d 10

(Fla. 1974)(quoting State v. Weks, 166 So. 2d 892 (Fla. 1960)).

The notion nust assert specific facts which, if proven, would
warrant relief. Fla. R CrimP. 3.850(c)(6). 1) Ineffective
Assi stance of Counsel

To properly raise an allegations of ineffective assistance,
a defendant nust allege specific facts that, when considering
the totality of circunstances, are not conclusively rebutted by
the record, and denonstrate that counsel’s performance was so
deficient that but for the deficiency, the outconme of the tria

woul d have been different. Kennedy v. State, 547 So. 2d 912,




913-14 (Fla. 1989). Courts evaluating ineffective assistance
clains do not grade |awers  perfornmances. Trial |awers,
al ways, could have done sonething nore or sonething different.
The issue is not what is prudent or appropriate, but what is

constitutionally conpelled. Burger v. Kenp, 483 U S 776

(1987); Chandler v. United States, 218 F.3d 1305, 1313 (11th
Cir. 2000).

Both the state and federal courts have not hesitated in
approving the summary deni al of post-conviction relief where the
pl eadi ngs and record denonstrate that a hearing is unnecessary.

See, e.g., Provenzano v. Singletary, 148 F. 3d 1327 (11th Gr.

1998); Provenzano v. Dugger, 561 So. 2d 541 (Fla. 1990);

Provenzano v. State, 616 So. 2d 428 (Fla. 1993); Atkins v.

Singletary, 965 F. 2d 952 (1i1th Gr. 1992); Atkins v. Dugger,

541 So. 2d 1165 (Fla. 1989); Kennedy v. Dugger, 933 F. 2d 905

(11th Gr. 1991); Harich v. Dugger, 844 F. 2d 1464 (11th Cr.

1988); Puiatti v. Dugger, 589 So. 2d 231 (Fla. 1991).

The sem nal decision addressing ineffective assistance of

counsel , Strickland v. Washington, 466 U S 668 (1984),

expl ai ned the deleterious cost to society of the automatic grant
of intrusive post-conviction inquiry:
The availability of intrusive post-trial inquiry into

attorney performance or of detailed guidelines for its
evaluation would encourage the proliferation of



i neffectiveness chall enges. Crimnal trials resolved
unfavorably to the defendant would increasingly cone to
be followed by a second trial, this one of counsel’s
unsuccessful defense. Counsel’s performance and even
willingness to serve could be adversely affected.
Intensive scrutiny of counsel and rigid requirenents
for acceptable assistance could danpen the ardor and
inpair the independence of defense counsel, discourage
the acceptance of assigned cases, and underm ne the
trust between attorney and client.

Strickland, 466 U.S. at 690.

| SSUES 1%, 11

WHETHER THE TRIAL COURT ERRED |IN SUWVARILY
DENYI NG APPELLANT' S CLAIM THAT TRI AL COUNSEL
WAS | NEFFECTI VE FOR FAILING TO | NVESTI GATE
AND PREPARE H S CASE FOR TRIAL? (STATED BY
APPELLEE) .
Appel lant clainms the trial court erred in summarily denying
his allegation that counsel was ineffective during the qguilt
phase for failing to investigate and prepare his case for trial.

The State disagrees.
A, MAI LI NG METHOD OF THE PI N NUMBER AND CREDI T CARD

Appel lant first contends that trial counsel was ineffective
for failing to counter the State’'s argunent that the victim
received her credit card and personal identification nunber in

the same mailing. The trial court summarily denied this claim

Appellant’s first issue presents no specific claim other than
attenpting to delineate a per se rule in favor of evidentiary
heari ngs. As the claim does not neke any specific allegations,
the State sees no need to respond.
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stating:

M. Lott alleges counsel failed to object [when] the
State argued the victim was tortured for the persona
identification nunber (PIN) to her credit card and
that this nunber canme directly with the credit card
upon issuance of the card. He alleges that by
contacting the credit card conpany, counsel could have
presented rebuttal evidence to show that the State’'s
theory regarding the PIN was wong. However, the
rebuttal would have consisted only of the letter
indicating that PINS are generally nmailed separately
from credit cards, which would not have rebutted the
theory that the victim was tortured for her PIN
Evi dence show ng separate nmailings woul d not have
made a difference in the outconme of the trial

(PCR-3, 190).

Appellant failed to explain how this evidence tended to
exonerate him nuch |less establish a reasonably probability of
a different result had such evidence been presented. | ndeed
the fact of separate mailings indicates that appellant could not
have sinply stolen them from the mail, and that torture or
coercion was indeed the nethod he used to secure the PIN nunber.
It must be renenbered that a nman closely resenbling the
appellant and driving a truck closely resenbling the appellant’s

was caught on canmera using the victims credit card.? As

2l ndeed, during the Spencer hearing, appellant admitted that it
was indeed him caught on canmera using the victinms card to
wi t hdraw cash. He clained, for the first time however, that he
got the card and PIN nunber from Whitman. (R 140). As the
State noted in its response, it is clear that the appellant did
not obtain the PIN nunber by sinply stealing it from the
mai | box. “The gruesone plier marks on Rose Conner’s body and
the lack of disorder in the crine scene, coupled wth the

11



evi dence showing that the card and PIN nunber were separately
mai l ed does not in any way exonerate the appellant, the trial

court properly denied this claimw thout an evidentiary hearing.

B. SHOE PRI NT EVI DENCE

Appel  ant next contends that counsel was ineffective for
failing to present expert evidence to counter evidence that a
shoe print in the victinms house was of the sanme size and of a
simlar nature to a pair of shoes worn by the appellant.
(Appellant’s Brief at 18). The trial court denied this claim
bel ow, stating, as follows:

M . Lott alleges counsel failed to investigate
footprint evidence in order to rebut the State's
evidence of footprints simlar to those on his shoes.
He further alleges the investigation would have
established that the prints cane from a very comon
shoe and that this type of evidence was inherently
unreliabl e. However, he fails to explain how the
absence of this rebuttal prejudiced him  Furthernore,
the State’'s expert wtness testified the print cane
from a common shoe size and contained no individual
characteristics within the print which could link it
to M. Lott’s shoes. See trial transcript, pages 902-
903 and 923-924. In addition, since M. Lott had
worked for the victim the existence of his shoe print
in her house would not have provided strong evidence

i mredi ate use of her PIN nunber and ATM card to w thdraw funds,
bespeak a perpetrator who needed to gain access to Rose Connor’s
bank account by terror and torture. It is clear from this
evidence that the perpetrator did not obtain the PIN nunber or
the ATM card out of the mail box. [If he had done so there would
have been no reason to confront and torture Connor.” (PCR- 3,
108) .
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of his gquilt, so additional rebuttal evidence would
not have nade a difference in the outcone of the
pr oceedi ngs.

(PCR-3, 186). The trial court’s stated rationale for denying
this claim has support in the record. As such, summary denia
of this claimshould be affirned on appeal.

The State also provided a cogent analysis of this issue in
its response to appellant’s notion. The State offered, in part,
the foll ow ng:

...the record indicates that expert Deb Fischer
testified t hat t here wer e no i ndi vi dua

characteristics from the latent footprint taken from
the scene which could be linked to the shoes |ater
taken fromthe Defendant. (Tr. 903). She also stated
that size nine was a conmmopn shoe size, and that she
could not say how many shoes m ght have cone from the
Spal ding Conpany nold which produced the shoe. (Tr

924). This testinony made the point that the print
may well have cone from soneone el se’s shoe. Even if
the point had been nade in a nore persuasive manner by
i ntroducing evidence to show exactly how many shoes

cane from that particular nold, there is still no
reasonabl e probability that the outconme of the trial
woul d have been different. It is clear from the

record that Defendant had worked for Rose Connors, and
m ght have left prints inside her honme during the
period of [his] enploynent. (Tr. 1134, lines 5-14).
The shoe print cane from the kitchen (Tr. 909). Thi s

is an area where a yard man mght well have been
invited in on a hot day for a glace of ice tea. In
short, better refutation that the shoe print in

Connor’s kitchen cane from Defendant’s shoes woul d not
have nmade a difference in the outcone of the trial
because that print alone was not strong inculpatory
evi dence. The damming inculpatory evidence was
Def endant’s unexpl ai ned possession of the victims
jewelry and ATM card soon after her nurder, and his
palm print in the naster bath, a private room which
could only be entered through Connor’s naster bedroom

13



(TR 1115).
(PCR-3, 111).

Appellant’s trial counsel established that the shoe print
was not conpelling evidence of appellant’s guilt. Further, the
shoe print evidence pales in conparison to the nuch nore
damagi ng evidence of appellant’s guilt, including his possession
and use of the victims ATM card, possession of her jewelry, his
fingerprints in private areas of the victims hone, and, his
confession of guilt to his friend Witmn. Thus, it cannot be
said that appellant’s allegations, even if true, cast any doubt
upon the outcone of his trial. In other words, even if his
all egation suggests a deficiency on the part of counsel, his
all egation conpletely fails to establish any prejudice.

C. FAILURE TO CALL WH TMAN S WFE AS A W TNESS

Appel  ant next asserts that counsel was ineffective for
failing to call Witman’'s wfe to testify about his character
for lack of truthfulness and to establish that Wiitman told her
about the crinme prior to going to the police. Appellant raised
this issue bel ow under the guise of ineffective assistance (PCR-
3, 84), but asserts on appeal that it mght be nore
appropriately classified as new y di scover ed evi dence.
Appel I ant cannot proceed under a different theory on appeal than

he presented below to the trial court. Nevertheless, regardless
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of the theory, this claim was properly denied wthout an
evi dentiary heari ng.

The trial court denied this claimbelow stating:

oM Lott fails to show how the absence of

i npeachnent prejudi ced him Further, Ms. VWiitman's

testinmony that her husband was a |liar would have been

cunul ative to that of Hortense Coleman, who testified

that M. Wiitrman had a reputation for not telling the

truth. See trial transcript, page 1028-1032.

In addition to the rationale offered by the trial court
below, the State notes appellant failed to show that Witman's
reputation for violence would even be adm ssible. There was no
credi bl e evidence to suggest that Wiitman committed the crine in

guestion at the tinme of trial and appellant failed to allege any

such evidence in his motion for post-conviction relief.?

SAs noted in the State’s Answer Brief on direct appeal, the
physi cal evidence matched the adm ssions nmade by Lott and were
ot herwi se corroborated by powerful circunstantial evidence:

...The man and truck in the ATM transaction photos resenbled
both Lott and his vehicle, also consistent with Lott’'s statenent

to Wiitman that the victim had begged him not to kill her and
offered to take himto the bank and get npney. Lott also tried
to sell the gold ring and tennis bracelet to David Pratt.

Lott’s wife was seen wearing the tennis bracelet by others.
Lott gave Whitman three rings to sell and a transaction over the
phone concerning such details was recorded. Police gave Witman
money to give to Lott for the rings. When Lott went to
Wiitman’s residence to get the noney he was spooked by the
police van outside and refused to enter the living room When
arrested the sanme bills were found under Lott’s car. The theory
that Wiitman gave Lott the ATM card and jewelry hardly
constitutes a reasonabl e hypothesis of innocence. Such a claim
was not even fashioned until the Spencer hearing. I f Wi tman
had given the card and jewelry to Lott there would be no reason
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It is not as if trial counsel failed to investigate the
possibility of presenting witnesses as to Wiitman’s reputation
for truthful ness. Trial counsel attenpted to present Wiitnan's
brother, James, as a wtness, but was unable to qualify him
James Whitman did not have a broad or comunity based view of
his brother’s reputation. Lott, 695 So.2d at 1242. And, as the
trial court found, defense counsel did present one wtness,
Hortense Col eman, who testified that Wiitman’s reputation in the

community for truthful ness was poor. See also Van Poyck V.

Mbore, 15 Fla. L. Wekly Fed. 6555, C557 (11" Cir., My 9,

2002) (observing that ineffective assistance is not established

for Whitman to be in possession of the jewelry to sell on Lott’s
behalf then turn the proceeds of the sale over to Lott.
Furthernore Lott’s wife would not relinquish the tennis bracel et
to Wi tman, which would be sonewhat audaci ous, had Wi tman given
it to Lott in the first place, especially since Lott represented
its worth to be nore than five thousand dollars. Mor eover ,
since Lott’s statenments matched the details of the crinme scene,
there would be no way Wiitnman would know all such details to
frame Lott unless he had been there, of which there was no
evi dence, especially since Wiitman had an alibi, or the police
had taken Wiitman to the scene or briefed him on the sane.
There was absolutely no evidence of that. The hypot hesi zed
motive for VWiitman to frame Lott s nore than a little
attenuated: The fact that Lott snitched on Whitman twenty years
earlier, when they were juveniles, for which Witman, a three or
four time convicted felon, received the onerous punishnent of
probation. ..

(State’s Answer Brief on Direct Appeal, dated July 15, 1996).
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“sinply by pointing to additional evidence that could have been
presented.”)(citation omtted).

As for Wiitman allegedly telling his wfe nurder details
within days after it occurred, appellant failed to explain how

this would contradict Wiitman's trial testinony. See Kennedy V.

State, 547 So. 2d at 913 (“A defendant nmay not sinply file a
not i on for post - convi cti on relief cont ai ni ng concl usory
all egations that his or her trial counsel was ineffective and
then expect to receive an evidentiary hearing.”). The murder
occurred sonetine before March 28!", when Rose’s body was found.
Wiitman testified that Lott told him about commtting a mnurder
at the end of March or just after Easter. (TR 722). Thus, he
was aware of the nurder wthin days. He testified that he did
not go to the police for a couple of weeks. He sought out a
police lieutenant who he knew and trusted and told himthat Lott
admtted commtting a nurder and robbery. (TR 732).

Appellant failed to assert that the details provided by
VWiitman to his wife differed in any respect from the statenent
he provided to the police. If anything, it would appear to
support Wiitman's testinony that he thought about the situation
before volunteering the information Lott provided to him about
the victims nurder. It is also inportant to note that

VWhitman' s testinony was well corroborated in this case.
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Wi t man cooperated with the police, allowng themto listen
in on his conversations with Lott. Whitman arranged to give
Lott noney in exchange for sone of the victims jewelry. The
physi cal evidence found at the crinme scene was generally
consistent with the confession given to Witmn by Lott.
Appellant and his wfe possessed jewelry belonging to the
victim appellant used the victims ATM card to w thdraw noney,
and his fingerprints were found in an area of the house which
was highly incrimnating.* Further, Witman was not a jail house
‘snitch” who was attenpting to curry favor with the prosecution
in exchange for his testinony. Al though he had three or four
prior felony convictions, he sought out the police and gained
nothing for his cooperation. Whitman was worried that Lott
m ght kill again and was concerned that he could get in trouble

for failing to provide information about the nmurder. (TR 732).

The defendant bears the full responsibility of
affirmatively proving prejudice because “[t] he governnment is not

responsi ble for, and hence not able to prevent, attorney errors

“As the State noted during the Huff hearing, appellant’s
fingerprint was found in the master bathroom

In the master bathroom where there is no other way in
except through her private bedroom So that is
extrenely damagi ng evi dence. (PCR-Supp. 47).
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that wll result in reversal of a conviction or sentence.”
Strickland, 466 U.S. at 693. This is particularly true in a
case such as this where appellant fired his court appointed
| awyer and utilized counsel of his own choice. As appellant’s
all egations below conpletely failed to allege any prejudice
under the established facts of this case, his claim was subject

to summary denial. See Hays v. State of Al abama, 85 F. 3d 1492,

1496 (11th Cr. 1996)(ineffective assistance claim properly
denied where defendant failed to show how better preparation
woul d have changed the outcone of the trial).

| SSUE I11.

VWHETHER APPELLANT' S CLAIM THAT COUNSEL WAS
| NEFFECTI VE FOR FAILING TO | NVESTI GATE AND
PRESENT AN ALI BI DEFENSE WAS PROPERLY DENI ED
W THOUT A HEARI NG BELOW?

As appellant points out, the State conceded in response to
appellant’s notion for rehearing that, 1in an abundance of
caution, it would stipulate to an evidentiary hearing on this
issue. That concession was borne out of an extrenely cautious
tactical decision and should not be taken as the State's
recognition of any merit to appellant’s claim To the
contrary, the state maintains that the trial court’s order
denying a hearing on this issue is supported by the record and
shoul d be affirmed by this Court on appeal.

The trial court rejected this claimbelow stating:
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M. Lott alleges Elner Jones renenbers that he visited
the fruit stand Jones owned in Lake Butler, Florida.
However, he offers no additional facts, such as the
date he visited the stand, how long he was there, or
exactly what Jones would have said about the matter.
It is conpletely unclear how Jones’ testinony would
have supported a viable alibi defense.

M. Lott alleges he was at a Sonny’s restaurant in
St. Augustine, Florida at or near the tinme of the
offense. He further alleges that restaurant personnel
have said that if an investigator had cone to the
restaurant within six nonths of the incident, there
woul d have been a witten record of the transaction.
However, he offers no additional facts, such as
whet her he paid by cash or credit card, so he fails to
identify the nature of the witten record or to
explain how it could have helped him or how its
absence prejudiced him Furthernore, counsel conceded
at the Huff hearing that it was probably a cash
transaction, and it is unclear how such a record could
have tied M. Lott to that particular |ocation.

(PCR-3, 184-85).

Al t hough appellant asks “[h]Jow can it be said that not to
call a wtness who can say you could not have been there cannot
be prejudical?[,]” he identified no such w tness bel ow Post -
conviction counsel’s point below was that he was prejudiced in
establishing evidence to support appellant’s alibi because
menories fade and records of transactions are no |onger
avai |l abl e. As for Elnmer Jones, counsel stated that he
“remenbered M. Lott as having been there a long tine ago in the
Lake Butler area purchasing itenms fromhimand talking to him at
his stand.” (PCR- Supp. 34). However, when asked if M. Jones

knew the exact date or that it was during the period the nurder
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could have been commtted, post-conviction counsel stated: *“Not
specifically.” (PCR Supp. 34).

Post -convi ction counsel essentially conceded at the Huff
hearing that he could not establish any actual prejudice. That
is, post-conviction counsel could not present admssible
evidence to show how trial ~counsel’s alleged failure to
i nvestigate prejudiced appellant. As the nost appellant could
offer is sone speculative potential for prejudice, he utterly
failed to provide the trial court with some plausible basis for
relief. The Assistant State Attorney made this point well
bel ow.

So you don’t have ineffective assistance floating in

the air by an act. It has to be tied down to a
show ng. All they have alleged, and all he's said
today — and M. Bankowitz is in this position. He
can't do anynore than M. Jones can. And he’'s
admtted to this Court on the record, M. Jones can’t
say when M. Lott canme up there. So he can’t even
provide a partial alibi. And they can’'t prove that,

therefore, that a reasonable suspicion, a reasonable

suspicion or reasonable probability that this would

have made a different outconme in trial. So their

claimby the case law fails at that point because they

have made an insufficient allegation.
(PCR- Supp. 40-41).

As for counsel’s alleged failure to investigate a neal

appellant may have eaten at Sonny’s Barbeque in support of an
ali bi defense, post-conviction counsel asserted that Lott paid

cash for his neal. The manager of the Sonny’'s evidently
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advi sed post-conviction counsel that the restaurant Kkept
receipts for transactions for six nonths. (PCR- Supp. 42).
Appel  ant never stated that he uncovered evidence from Sonny’s
either in the form of a witness or a transaction record that
woul d support an alibi defense. | ndeed, counsel stated that he
attenpted to locate a waitress to assist in appellant’s defense

but that he was unsuccessful. (PCR- Supp, 42). See LeCroy V.

Dugger, 727 So. 2d 236, 240-241 (Fla. 1998) (noting summary
deni al was proper where notion failed to allege what unspecified
evi dence should have been devel oped or should have been used).
It is apparent that appellant has no evidence to present on this
i ssue which requires further devel opnent during an evidentiary
heari ng.

In U.S. v. Berry, 814 F. 2d 1406, 1409 (9th Gir. 1987) the

Ninth GCrcuit observed that an allegation of inadequate
i nvestigation nust show what the w tnesses would have testified
to and how it would have changed the outcone. As observed by
the District of Colonbia United States Court of Appeals:

...a defendant basing an inadequate assistance claim
on his or her counsel’s failure to investigate °‘nust
make a conprehensive showing as to what t he
i nvestigation would have produced. The focus on the
inquiry nust be on what information would have been
obtained from such an investigation and whether such
information, assumng its admssibility in court,
woul d have produced a different result.’

US v. Askew, 88 F. 3d 1065 (D.C. Cr. 1996), cert. denied, 136
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L. Ed. 2d 340 (1996)(quoting Sullivan v. Fairman, 819 F. 2d 1382,

1392 (7th G r. 1987).

In conclusion, appellant failed to allege any facts which
would entitle him to an evidentiary hearing. The nost
appellant could offer is speculation about what counsel m ght
have uncovered had he investigated the possibility of raising an
alibi defense at the tinme of trial. VWere appellant’s notion
and argunent falls short is that even now appellant can offer
little if any evidence to support an alibi defense. Si nce
appellant’s notion fails to suggest a viable alibi defense
exi sts, no hearing on this issue is warranted.

I SSUE V.
VWHETHER THE TRIAL COURT ERRED | N SUMVARI LY
DENYI NG APPELLANT' S CLAIM THAT HE WAS DENI ED
THE RI GHT TO TESTI FY AT TRI AL?

Appel l ant next asserts that he was denied his right to
testify at trial. The State disagrees. The record clearly
refutes this claim

The lower court denied this claim based upon the coll oquy
which appears in the record between the trial court and
appellant. The trial court stated:

M. Lott alleges counsel deprived himof the right to

testify in his own behalf, although he had indicated

he wi shed to do so and it was understood that this was

the only way to explain or rebut the evidence such as

the presence of fingerprints in the victims hone.

However, this claimis refuted by the record, because
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at the conclusion of the trial, M. Lott told the

Court counsel had done everything he anticipated

counsel woul d do. He further stated the decision not

to testify was a joint decision nade by him and his

attorneys and expressed satisfaction wth their

services. See trial transcript, pages 1212-1213.

M. Lott alleges the record shows that counsel had

anot her attorney, Raynond Goodman, try to talk him out

of testifying. He further alleges that co-counsel

Scott Richardson would testify it was absolutely

necessary for M. Lott to testify because it was the

only way to rebut the circunstantial evidence against

hi m Again, however, his claim that he wshed to

testify but was not allowed to do so is refuted by the

record, as set forth in the previous paragraph.
(PCR-3, 188-89).

Appel lant maintains that the inquiry by the trial court does
not resolve this issue because it did not occur prior to the
def ense resting. However, the inquiry occurred prior to the
verdict, imediately after the jury was charged. | f appel | ant
was unhappy wth his decision not to testify he had an
opportunity to express it in open court. | nstead, he chose to
ganbl e on a favorable verdict and now wants a second bite at the
appl e. Under the circunstances of this case, not only does the
record refute appellant’s claimin that he affirmatively stated
it was a joint decision not to testify, but he should be
equitably estopped from nmeking such a claim I f appellant
di sagreed with the decision not to testify he had an obligation

to tell the trial court upon the court’s inquiry. See generally

United States v. Morris, 977 F.2d 677, 685 (1st Cir. 1992)(“[A]
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def endant cannot |earn of juror m sconduct during trial, ganble
on a favorable verdict by remaining silent, and then conplain in
a post-verdict notion that the verdict was influenced by the

m sconduct.”)(citing United States v. Bolinger, 837 F.2d 436

(11th Cr. 1988)); Rooney v. Hannon, 732 So. 2d 408, 411 (Fla.

4th DCA 1999)(rejecting an allegation of juror msconduct, the
court stated: “...it is sinply unfair to allow a party to hold
back an objection like a trunp card, ready to be played in the
event of an unfavorable verdict.”).

Appellant’s reliance upon H Il v. State, 771 So. 2d 9 (Fl a.

2d DCA 2000), is msplaced. In HIl the defendant asserted in
his post-conviction notion that his counsel was ineffective for
interfering with or depriving himof the right to testify. The
trial court summarily denied the claim attaching a portion of
the record to refute the claim In reversing the trial court,
the Second District observed:

In support of [its] conclusion, the trial court

attached a portion of the trial transcript in which

the court advised H Il that the decision whether or

not to testify was his alone to nake. In response,

Hll stated that he w shed to discuss the matter wth

his attorney before making a final decision. The

court then recessed for the day. When trial resuned

the next day, the issue was not addressed. Def ense

counsel sinply rested.
HIl, 771 So. 2d at 9. The record did not support the tria

court’s sunmmary denial. Wile the matter was nentioned, the
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defendant clainmed that he wanted to discuss the matter with his
at t or ney. No additional inquiry was made as to whether or not
appellant and his attorney had in fact discussed the matter and
cane to an agreenent.

Al t hough the defendant testifying issue cane up in Hll, the
def endant never stated he agreed with or otherw se acquiesced in
the decision not to testify. In contrast to Hll, here
appellant affirmatively stated that he agreed with the decision
to rest wthout taking the stand to testify on his own behalf.
He further stated that he was happy with his attorneys and

agreed with how they were handling his case. (TR 1212-1213).

This record reflects that at the time of trial appellant
made an infornmed and voluntary decision not to testify on his

own behal f. See generally Blackledge v. Allison, 431 U S. 63

74, 97 (1977) (While responses during a plea colloquy are
subj ect to challenges under limted circunstances, t hey
“constitute a formdable barrier in any subsequent collatera
proceedi ngs.”). That appell ant has apparently changed his m nd
after an adverse verdict is of no consequence. The record
clearly supports the trial court’s denial of this claim wthout
a hearing.

| SSUE V.
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WHETHER THE TRIAL COURT ERRED I N SUMVARILY
DENYI NG APPELLANT'S CLAIM THAT H' S COUNSEL
WAS | NEFFECTI VE DURI NG THE PENALTY PHASE OF
H S TRI AL?

Appel l ant asserts that the State admtted “by stipulation,
that trial counsel was ineffective in this stage of the
proceedi ngs at |east on the face of the defendant’s notions...”
(Appellant’s Brief at 32). However, again, the State never
conceded even a facially sufficient notion; rather, the State
made an extrenely cautious tactical decision to not oppose a
heari ng. Such a concession should not be taken, as appellant
posits, as a coment on the validity of appellant’s clainms. An
exam nation of the record in this case support denial of this
claimw thout an evidentiary hearing.

In denying this claim without a hearing, the trial court
st at ed:

M. Lott alleges counsel retained Dr. Henry Dee, a
mtigation expert, but failed to provide him wth
medi cal or nental health records or the nanmes of nore
than two famly nmenbers, so he did not have enough
information to investigate. He further alleges
counsel did not give Dr. Dee enough tinme to conduct
his investigation. As a result, he argues Dr. Dee’'s
opinions were torn apart by the prosecution.

However, the record denonstrates that the State
actually agreed with Dr. Dee that M. Lott suffers
from a psychopathic personality disorder. See
sentencing transcript, pages 390-392. Furt her nor e,
the Court found that the defense established both
mental health mtigators and gave them considerable
wei ght . See sentencing order. Finally, M. Lott
fails to explain what additional investigation Dr. Dee

27



could have done had he been provided nore information
or whether it would have established additiona
mtigation. Therefore, he fails to show that there
woul d have been a different outcone.

M. Lott alleges he had a history of abuse, but
he fails to state who abused him when it occurred, or
exactly how he was abused. Furthernore, counsel
called a nunber of friends and famly nenbers to
testify about M. Lott’s background and none of them
mentioned child abuse. M. Lott also alleges he had
a history of drug abuse and dependency, but he fails
to state what kind of drugs he used, when he used
them or how they affected him He also alleges he
had a brain injury which could have been wused in
mtigation if an expert neuropharmacol ogi st had been
secured, but he fails to state the extent of the
injury, how and when it occurred, and how it affected
hi m Again, he offers no facts to support his
conclusory allegations, so he fails to show why there
would have been a different outcone had this
i nformati on been presented.

M. Lott alleges the defense presented
essentially no mtigation Dbecause Dr. Dee was
hamstrung by the lack of information he received and
no other experts were call ed. He argues it is conmon
practice to enpl oy a soci al i nvestigation
expert/social worker to do an eval uation. He further
argues it was incunbent on counsel to humanize himto
the jury, since he had already been convicted of
murder and the jury needed to be convinced he did not
deserve death. However, he fails to explain what
information a social wrker could have used and
devel oped, or what that person would have discovered
in an evaluation, which would have had a reasonable
probability of “humanizing hinf to the jury or

convincing the jury to recoomend a |ife sentence.
Counsel did call wtnesses to testify about M. Lott’s
backgr ound. See sentencing transcript, index (pages

118- 207) . Again, the Court gave considerable weight
to the nental health mtigating factors as a result of
Dr. Dee's testinony, and M. Lott’'s allegations are
too conclusory and speculative to establish the
exi stence of any additional mtigating factors.

(PCR-2, 192-193).
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The trial court’s denial of this claimis supported by the
record and should be affirnmed by this Court. Appellant’s notion
failed to specify exactly how Dr. Krop’s opinion would be
strengt hened agai nst cross-exam nation. Nor did he state that
Dr. Krop’s opinion wuld change wth additional background

evidence. See e.qg. Engle v. Dugger, 576 So. 2d 696, 701 (Fla.

1991) (* Counsel had Engle examned by three nental heal t h
experts, and their reports were submtted into evidence. There
is no indication that counsel failed to furnish them wth any
vital information concerning Engle which would have affected
their opinions.”)(enphasis added). The State’s Response nade

this point well bel ow

...Mreover, D. Dee's February 23, 2001 letter,
attached as an exhibit to Defendant’s notion, did not
indicate that he would have found any different
di agnosis, but only that the support for them would
have been enhanced. G ven the record, which indicates
that those diagnosis were considered and given
consi derable weight already, there is no reasonable
probability that the sentence would have Dbeen
different, even if Dr. Dee had been provided with the

additional material he nentions in his letter. If Dr.
Dee’s conclusions are the sane after reviewng the
omtted collateral background rmaterial, as the
conclusions he testified to at trial, there is no
basis for an ineffectiveness claim See Brown .
State, 755 So. 2d 616, 636 (Fla. 2000). The sub-claim
regarding Dr. Dee should therefore be sunmmarily
deni ed.

(PCR-2, 118-119).

Appel  ant asserts that no expert was called to testify about
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his history of abuse, drug dependency and brain injury.
(Appellant’s Brief at 35). Even a cursory review of the record
refutes appellant’s claim Dr. Dee testified extensively
regarding appellant’s clained drug use, his history of brain
trauma, and testified that frontal |obe danage rendered himl ess
able to make cal cul ated judgnents regarding his behavior. (PP
279-293). Dr. Dee evidently had conducted enough testing and
reviewed sufficient background materials® to determine that both
statutory nental mtigators applied in this case. He rendered
this opinion notwithstanding the facts of this offense, which
clearly suggest a coldly calculated and planned nurder for
financi al gain.

Appellant sinply failed to assert a basis for finding
counsel’s performance constitutionally deficient. Expert
W tnesses such as Dr. Dee, like |lawers, could always inprove
upon their performance given additional tine, materials, and
experience. What is interesting in this case is that appellant
has not alleged that Dr. Dee’s opinions would change at all wth

the benefit of additional time, background materials, and the

SAppel l ant nmentions that anong the materials Dr. Dee did not have
access to were the DOC records. (Appellant’s Brief at 33).
However, Dr. Dee admtted he reviewed DOC records prior to
testifying and this formed the basis for corroborating
appellant’s claim of physical and psychol ogical abuse by his
step father. (PP. 292). Thus, appellant’s allegation is
clearly refuted by the record.
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exerci se of such “20-20" hindsight.S® Moreover, Dr. Dee was
apparently persuasive in his testinony below, providing the
basis for the trial <court to find both statutory nental
mtigators. (R 580-81). This claim was properly denied
wi t hout a hearing.

Appellant’s allegation that counsel was ineffective for
failing to retain a social worker in order to humanize the
appel lant provides no basis for finding counsel’s performance

deficient.” As the trial court observed, appellant failed to

6/t appears Dr. Dee had anple background information on the

appel I ant. While appellant only admtted to one prior arned
robbery, Dr. Dee was aware that appellant’s history included
three such robberies. (PP. 298-299). Moreover, Dr. Dee was

aware that appellant grossly underestimated the nunber of crines
he had commtted, telling Dr. Dee it was five when it was in
fact, much nore than that. (PP. 302-303). 1In fact, Dr. Dee was
even aware of appellant’s juvenile record, which reflected his
penchant for vandalizing churches. (PP. 305).

Dr. Dee did have evidence to corroborate appellant’s clained
drug use (PP. 281-282, 308), but was unsuccessful in obtaining
hospital records to docunent appellant’s clainmed head injury at
the age of 16. (PP. 289). Dr. Dee was told that the hospital
records had been destroyed and therefore were no |onger
available to him (PP. 313-314). Dr. Dee testified that his
test results were consistent with such a head injury. (PP. 289-

290) . O course, the testing conducted by Dr. Dee was
consistent with appellant being classified a psychopath. (PP.
320) .

‘Evi dence of abuse presented at trial consisted of Dr. Dee
testifying that appellant told him he was physically and
psychol ogi cal |y abused by his step-father. (PP. 292). However,
on cross, Dr. Dee admtted that it was quite possible that the
‘abuse’ consisted of the step-father being rough on appellant in
an attenpt to discipline him for m sbehavior. (PP. 304- 305).
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all ege what this social worker would have found and what could

have been presented to the jury. See LeCoy, 727 So. 2d at 240-
241 (noting summary denial was proper where notion failed to
al l ege what wunspecified evidence should have been devel oped or
should have been wused). Appellant failed to allege any
specific favorable evidence that a social worker would have
uncover ed. See Berry, 814 F.2d at 1409 (a defendant nust show
what the w tnesses would have testified to and how it would have
changed the outcone.). Thus, this claim provides no basis for
post -conviction relief.

Even assum ng appellant’s penalty phase clains suggest sone
deficiency on the part of counsel, he has entirely failed to

satisfy the prejudice prong of Strickland. Appel | ant  “ nust

denonstrate that there is a reasonable probability that, absent
trial counsel’s error, ‘the sentencer ... would have concl uded
that the bal ance of aggravating and mtigating circunstances did

not warrant death.’” Cherry v. State, 781 So. 2d 1040, 1048

(Fla. 2000), «cert. denied, 122 S C. 179 (2001) (quoting
Strickland, 466 US at 695). Appel lant nmade no such
denonstration here.

The State presented a nmassive case in aggravation with six
aggravating factors, including sone of the nost weighty, such as

HAC, CCP, and prior violent felonies. See e.g. Larkins .
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State, 739 So. 2d 90, 95 (Fla. 1999)(noting that *heinous,
atrocious, or cruel” and cold, calculated and preneditated
aggravators are “tw of the npbst serious aggravators set out in
the statutory sentencing schene...”). Appellant’s prior violent
felonies consisted of three robberies and an attenpted escape.
One of the robberies involved appellant placing a butcher knife
next to the throat of a female Shop and Go cashier, threatening
to kill her unless she gave him noney from the cash register.
Appellant received a twenty year sentence for his crimnal
m sconduct . (R 574-75). In addition, the State presented
appellant’s conviction for attenpted escape in Volusia County,
a conviction which involved violence to a corrections officer.
(R 575).

Probably the npbst damaging aggravator was the heinous,
atrocious, and cruel nmanner in which appellant nurdered Rose
Conners. As the trial court found bel ow

Based on the evidence, this crime occurred over a

peri od of tine. From the mnute the Defendant
entered the honme until the victim was choked into
unconsci ousness (hopefully), she suffered unspeakable
hum liation, terror, and pain. She was so afraid

that she defecated on herself, her panties with feces
on them were renoved in one bedroom she was
conpletely nude and died in the nmaster bedroom Her
mouth, wists, and ankles were taped making her

totally defenseless. Plier marks were on her arm
The State suggest the pliers were used to get her to
tell her attacker(s) her ATM nunber. That is a

reasonabl e possibility and perhaps the |east onerous.
There is no way of knowng how long this tortuous
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assault lasted, but comon sense dictates it could not

have been brief. Once the Defendant got everything he

needed from Rose Conners, he deliberately slashed her

throat, and to be sure she was dead, he stabbed her in

t he back. These acts were definitely consciencel ess,

pitiless, and unnecessarily torturous.
(R 579)(enphasis in original).

Gven the nassive case in aggravation presented by the
State, the twelve to zero vote for death, and the |largely
cunmul ative nature of the additional wevidence in mtigation
mentioned in appellant’s notion, the notion failed to allege any

pl ausi bl e basis for finding prejudice. Consequently, this issue

was properly denied wthout a hearing bel ow See Mendyk v.

State, 592 So. 2d 1076, 1080 (Fla. 1992), receded from on other

grounds, Hoffrman v. State, 613 So. 2d 405 (Fla. 1992)(asserted

failure to investigate and present evidence of nental
deficiencies, intoxication at time of offense, history of
substance abuse, deprived childhood, and |ack of significant
prior crimnal history “sinply does not constitute the quantum
capabl e of persuading us that it would have made a difference in
this case,” given three strong agggravators and did not even

warrant a post-conviction evC@CItURAIGN hearing.).

Based on the foregoing argunents and authorities, the |ower
court’s ruling denying appellant’s notion for post-conviction

relief should be affirned.
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