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PRELIMINARY STATEMENT

Petitioner, the STATE OF FLORIDA, was the prosecution in the trial court and
Appellee in the District Court of Appea of Florida, Fourth District. Respondent,
ROBERT BAEZ, was the Respondent in the trial court and the Appellant in the
District Court of Appeal. The parties shall be referred to as they stand before this
Court. The symbol "R." designates the original record on appeal, and the symbol
“T.” designates the transcript of the trial court proceedings. The symbol “A.”

designates the Appendix to this brief.



STATEMENT OF THE CASE

Respondent was charged in an information with possession of cocaine (R. 3).
Attrial, the court denied Respondent’ s motion to suppress based on an unlawful stop
(T. 126). Appellant was adjudicated guilty of the charge and sentenced to fiveand a
half months in the Broward County Jail with credit for time served (T. 25-32).

On appeal, the Fourth District reversed this denial finding that a reasonable
person in Respondent’ spositionwould not havefelt freetoleavewhilethe officer was
running a check on his license, so that a detention occurred at this point, requiring
reasonable suspicion to keep Respondent (A. 1-3). This court accepted conflict

jurisdiction in this case and issued a briefing schedule.
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STATEMENT OF THE FACTS

Deputy Schneider testified that on August 8, 2000 at around 8:30, whileworking
road patrol, he was dispatched to awarehouse areain the City of Weston (T. 82). He
said that hewas asked to assist the Broward County EM S*with asuspiciousincident
where a subject may be passed out behind the wheel of avehicle” (T. 82). He stated
that the area where he was dispatched was unoccupied at the time and that there was
limited lighting (T. 82).

Upon his arrival, Deputy Schneider observed a white van in the parking lot,
meeting the description given over dispatch, with awhitemales umped over thewheel
(T. 82-83). The deputy said that it appeared that the male, who he identified as
Respondent, was either asleep or that something waswrong (T. 83). He explained,
“1I"m concerned for his safety, first of all. . . Incapacitated or something was wrong
and he needed either medical attention or some kind of attention.” (T. 83). He said

that he knocked on the window of the van and Respondent sat upright (T. 83).

Deputy Schneider testified that heidentified himself asan officer and asked if
he was okay (T. 84). He stated that Respondent did not appear to hear him through
the window, so he stepped out of the vehicle to talk to him (T. 84). He said that he

again asked Respondent if he was okay, to which Respondent replied that he was

2



deeping (T. 84).

Deputy Schneider testified that at this point, he asked Respondent for
identification, which he described as routine procedure under the circumstances (T.
84, 91-92). He checked the information on his computer and found that there was a
possible warrant from out of state (T. 113).

Thedeputy placed Respondent in the back of hispatrol car at the scene (T. 84-
85). After Respondent was subsequently placed in another deputy’ svehicle, Deputy
Schneider found two pink, small plastic baggieswith awhite powdery-substancein
this vehicle, later determined to be cocaine (T. 85-86, 142).

Respondent testified, outsidethe presence of thejury, that he had parked inthe
open parking lot in front of a building to eat the food that he just picked up before
going to pick up hiskids (T. 118-119). He said that he fell asleep and was awoken
when he heard tapping on the glass of his window (T. 119-120). He said that an
officer was standing by hisvehicle (T. 120). He lowered his window because the
officer could not hear him (T. 120). Hetestified that he told the officer that he was
fineand proceeded to drive away when the officer ordered himto givehim hislicense
(T. 120).

Deputy Hubcheck testified that hearrived onthe sceneasbackup (T. 127). His

first contact with Respondent was when he took him out of Deputy Schneider’s
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vehicleand directed himto hisown vehicle(T. 128). Hesaid that Deputy Schneider
then searched hisvehicle (T. 130). Deputy Hubcheck transported Respondent to the

jail (T. 131).
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SUMMARY OF ARGUMENT

Thedistrict court erred in finding that Respondent was sei zed when the deputy
ran a computer check on hislicense. The court failed to consider the totality of the
circumstancessurrounding theencounter. Thefact that thedeputy briefly retained the
license should not have been dispositive on the issue of whether Respondent was
seized. Rather, had all of the circumstancesbeen reviewed, the court would have had
to find that Respondent voluntarily continued the encounter, because the deputy did
not act in any way to make a reasonable person feel as if he could not end the

situation.
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ARGUMENT

THE DISTRICT COURT ERRED IN DETERMINING THAT
RESPONDENT WAS SEIZED WHEN THE DEPUTY RAN A
COMPUTER CHECK ON HIS LICENSE.

On appedl, the Fourth District reversed thetrial court’ sdenial of the motion to
suppress, finding that a reasonable person in Respondent’ s position would not have
felt free to leave while the officer was running a check on his license, so that a
detention occurred at this point, requiring reasonabl e suspicion to keep Respondent

(A. 2-3). Thecourt reasoned that this caseisdistinguishablefrom thiscourt’ sopinion

in Lightbournev. State, 438 So. 2d 380 (Fla. 1983) becausethe officer herein did not

act on atip of suspicious activity and was not concerned about the welfare of
Respondent (A. 2-3).

The Fourth District also distinguished this case from other district court cases
by pointing out that the courtsinthe other Floridacasescited by Petitioner rested their
decisionson whether the defendants consented to searches, and not on the validity of
thestops. Petitioner submitsthat the Fourth District’ sopinionisindirect conflict with
not only this court’ s opinion in Lightbourne, but also with other district court cases,
aswell asisinconsistent with caselaw from other jurisdictions. Moreover, the State

suggeststhat the court’ sreasoning that areasonable person in Respondent’ sposition
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would not have felt freeto leaveisflawed; the court failed to consider the totality of
the circumstances.
Not all personal intercourse between law enforcement and citizensisasei zure.

Terry v. Ohio, 392 U.S. 1, 20 (1968). An officer does not violate the Fourth

Amendment by approaching a person on the street and asking questions and for
identification. Id. at 31-33. Thisis because the person approached does not have to

listen or comply. I1d. Hence, thecourtinU.S. v. Mendenhall, 446 U.S. 544 (1980) held

that the defendant was not seized when the officers, based on a profile, encountered
the defendant on a concourse, asked to look at her license and ticket, and upon
returning theseitems, asked the defendant to accompany themto an office upstairsin
the airport where they asked for permission to search her person.?

Thecourtin Mendenhall stated that apersonisseized only when physical force
or a show of authority restricts his freedom of movement. The court listed
circumstancesthat might indicate a sei zure: threatening presence of several officers,
the display of aweapon by an officer, some physical touching of the person of the

citizen, or the use of language or tone of voice indicating that compliance with the

!By reason of the 1982 anendnment to article |, section 12
of the Florida Constitution, this court is bound to follow
United States Suprene Court precedent on the Fourth Amendnent.
Bernie v. State, 524 So. 2d 988 (Fla. 1988).
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officer’ srequest might be compelled. 446 U.S. at 554. The court explained, “In the
absence of some such evidence, otherwise inoffensive contact between amember of
the public and the police cannot, as a matter of law, amount to a seizure of that

person.” Id.

L ater, the court in Floridav. Royer, 460 U.S. 491, 501 (1983) decided that it
was permissible for the officer to examine the defendant’ sairlineticket and driver’s

licenseupon approaching himintheairport. It further determinedin|.N.S. v. Delgado,

466 U.S. 210, 217-218(1984) that 1.N.S. agentscould individual ly approach workers
in a factory and ask about, and for proof of, residency and citizenship without
implicating the Fourth Amendment, even though agents stood next to the doorsof the
factory while the survey was being conducted.

Even where a person’s movements are “confined” to an extent, an encounter

Is not necessarily rendered a seizure. See Michigan v. Chesternut, 486 U.S. 567

(1988)(police drove alongside pedestrian to find out where he was going). For

instance, in Florida v. Bostick, 501 U.S. 429, 436 (1991), the defendant was a
passenger on a bus about to depart when he was approached. The court held,
therefore, that theinquiry was not whether areasonable personwouldfeel freetoleave
in this situation, but whether a reasonable person would fedl free to decline the

officer’ s requests or otherwise terminate the encounter. Id. After all, the refusal to
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cooperate does not furnish any objective justification for detention. Id. at 437.

Appropriately, then, this court in Lightbourne v. State, 438 So. 2d 380 (Fla

1983) upheld the checking of the defendant’ slicense asnot inviolation of the Fourth
Amendment, even though it was not contended that the officer had reasonable
suspicion to believe an offense had been committed. In Lightbourne, the officer
approached the defendant as he sat in hisvehicle after having responded to the scene
pursuant to a general call of suspicious activity. This court did not find that the
officer’ scomputer check of thedefendant’ slicense constituted anillegal seizure. This
court explained:
Officer McGowan simply approached the parked car, asked defendant
afew simple questions as the reason for his presence there, his current
address, and then ran a routine check on defendant’s car and
identification. Surely theaverage, reasonable person, under similar
circumstances, would not find the officer’s actions unduly har sh.
Thereisnothingintherecord that would indicatethat prior to defendant
voluntarily relinquishing hisdriver’slicenseto Officer McGowan he
was not free to express an alternative wish to go on his way.
438 So. 2d at 387-388.(emphasis supplied).
Acknowledging that this court in Lightbourne deemed the encounter between
the defendant and the officer as a consensual one wherein the defendant voluntarily
handed to the officer hisidentification, which was then checked, the Fourth District

nonethel essdistingui shed theinstant case from Lightbourne based ontwo reasons: the
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responding officer was not acting on atip of suspicious activity and the officer was
not concerned about the safety of the defendant upon looking at hisidentification (A.
3). However, in so doing, the Fourth District apparently overlooked testimony in the
record and facts relied on by this court in Lightbourne.

First, in this case, Deputy Schneider, expressy testified, “| received a cal to
assist Broward County EMS with a suspicious incident where a subject may be
passed out behind thewheel of avehicle’ (T. 82).(emphasis supplied). He explained
that Respondent’ svan was parked in awarehouse parking lot in anindustrial areain
Weston that is*normally unoccupied” at around 8:30t0 9:00 in the evening in “very
limited” lighting (T. 82-83). Hence, the responding officer did go to the scene
pursuant to atip of suspicious circumstances.?

Second, the record clearly shows that Deputy Schneider, who arrived at the
scene around thetime EM S did, was concerned about Appellant’ s safety in the same
way that the of ficer in Lightbourne might have been concerned about the saf ety of the
defendant. Deputy Schneider said that Appellant was“ Slumped” over thewheel of his
van (T. 83). He thought that Appellant might be unconscious (T. 82). He testified:

I’'m concerned for his safety, first of all. Maybe there was some

2The nature of the tip likely was not el aborated upon
because the testinony was before the jury at trial, and not
during a separate notion to suppress hearing.
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reason he was here... Incapacitated or something was wrong and he

needed either medical attention or some kind of attention.
(T. 83).(emphasis supplied).

As in this case, there was no indication in the Lightbourne opinion that the
officer wasworried about the defendant’ ssaf ety after talking to him andlooking at his
identification. This court in Lightbourne suggested that the officer had asked the
defendant questions about why he was in the parking lot. 438 So. 2d at 387-388.
Notably, the Lightbourne opinion does not set out any facts suggesting that the
defendant gave any responseto the officer’ squestionsthat might have suggested that
he was in danger.

Moreover, this court emphasized that while the responding officer was
“motivated” by a concern that the defendant might be in need of assistance, aswas
Deputy Schneider in this case, upon arriving on the scene, the officer then acted
prudently for the safety of the community. 438 So. 2d at 388. Inthiscase, the deputy
said that when Appellant stepped out of his vehicle, he asked for identification as
standard procedure because he wanted to know withwhom hewastalking (T. 84, 91-

92).

Citing to Lightbourne, the court in State v. Chang, 668 So. 2d 207, 208 (Fla.

1¢ DCA 1996), a case wherein the officers saw agroup of males standing in front of
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avacant house known for drug trafficking and asked the group what they were doing
there, held in regard to the check on the defendant’ s license:

We hold that the trial court erred in holding that Chang was illegally
detained. There was no constitutional violation in Officer Schwab
approaching Chang, asking for identification, receiving Chang’' sdriver’s
license, and running a check for warrants. (citations omitted). The
contact between Officer Schwab and Chang was nothing more than a
consensua encounter between a police officer and citizen. (citations
omitted).

668 So. 2d at 208.
Because the encounter was deemed consensual, the court stated that it only had to

determine whether the subsequent consent to search was voluntary.

Similarly, in State v. Robinson, 740 So. 2d 9, 11-12 (Fla. 1¥ DCA 1999), the
court described the contact between the defendant and officer, who wason patrol and
noticed that dogswere barkingintheareaaround the defendant, as“minimal.” Itsaid
that the contact was consensual at the point where the officer asked for identification
and ran a check on it upon the defendant producing it for him.

On the same line of reasoning, the court in State v. Arnold, 475 So. 2d 301

(Fla. 2d DCA 1985) reversed the order granting the motion to suppress based on an
unfounded stop. It determined that the officer, who went to the scene because of a
call about a suspicious boat in the area, acted reasonably in requesting identification

from the defendant and running acheck onit. It said, relying on Lightbourne, that the
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encounter did not rise to the level of astop or seizure. 475 So. 2d at 307.

The Second District againrelied on Lightbournein Statev. Mitchell, 638 So. 2d

1015 (Fla. 2d DCA 1994),wherein the court held that theinitial encounter betweenthe
defendant and the officer was consensual. The officer in Mitchell approached the
defendant’ s vehicle, which was parked in the lot of a closed gas station early in the
morning, asked about the defendant’ sbusinessthere and identity, and ran acomputer
check on the identification.

Likewise, the court in McClanev. Rose, 537 So. 2d 652 (Fla. 2d DCA 1989)

determinedthat thetrial court improperly denied forfeiture onthebasisthat the cocaine
found on the defendant was unlawfully seized. It rgjected the contention that the
officers needed reasonable suspicion to approach the defendant and check his
identification, deciding that the encounter was consensual.

In McL ane, the officers approached the defendant and asked for hisdriver’s
license. Upon receiving thelicense, the officer requested computer information onthe
defendant. Whilewaiting for thisinformation, the officer observed the passenger in
the defendant’ s car appear to try to hide something, so he ordered the passenger to
exit, at which time the officer discovered abag of cocaine between the console and
the seat. The Second District in McLane found that the defendant was not detained

until after the officers found the cocaine. 537 So. 2d at 654.
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Still yet, in the recent case of Watts v. State, 788 So. 2d 1040 (Fla. 2d DCA

2001)(en banc), the court described the encounter between the defendant and officer,
inwhichthe officer walked up to the defendant, whowasina*high drug area,” asked
guestions and for identification, and ran a warrant check on the identification, as
consensual. It stated, “Waitts was still free to go at this point and the encounter
remained consensual.” 788 So. 2d at 1041.

Even morerecently, after thedecisioninthiscase, the Second District indicated

in Parsons v. State, 27 Fla. L. Weekly D988 (Fla. 2d DCA May 3, 2002) that the

encounter remained consensual at the point wherethe officer asked for identification
and ran arecordscheck onit. It said that the encounter became an investigatory stop,
though, whenthe officer then ordered the defendant, who wasasleepinthe car parked
inapublic lot, out of his automobile.

In Floridav.Bostick, 501 U.S. 429, 439 (1991), the court refused to accept the

state court’ sfinding that one factor, the cramped confines of the bus, was enough to
beadispositivefactor in every case; it directed that it wasasingle point that had to be
taken into consideration with other factors. Thus, it remanded the case for the court
to consider all of the circumstances surrounding the encounter to determine whether
the police conduct communicated to a reasonable person that he was not free to

decline the officer’ s requests and terminate the encounter. 501 U.S. at 439.

14



Accordingly, at least onefederal circuit hasrefused tofindthat thesinglefactor
of an officer retaining a license for the purpose of running a computer check on it

constitutes a seizure. In U.S. v. Weaver, 282 F. 3d 302, 310 (4" Cir. 2002), the

Fourth Circuit refused to adopt abright-linerulethat when an officer retainsaperson’s
identification to check for outstanding warrants, the personis effectively seized. See

asoU.S.v. Andla, 975 F.2d 119 (4™ Cir. 1992)(officer stood near car door and held

licenseaschecked information by way of walkie-talkie). It stressed that timeandtime
again the United States Supreme Court has pointed out that the inquiry asto whether
apolice-citizen encounter isasei zure dependson thetotality of the circumstancesand
not on one dispositive factor. 282 F. 3d at 310.

CitingtoINSv. Delgado, 466 U.S. 210 (1984), the court in Weaver noted that

the fact that most peopl e respond to police requests and are not told that they do not
have to do so does make an encounter a seizure. Hence, it determined that even
though it might have madethe defendant feel awkward, the defendant in Weaver could
have nonethel esswalked away from the encounter. 282 F. 3d at 311-312. It reasoned
that the defendant chose to remain and acquiesce to the officer’ srequests. 1d. at 312.

In Weaver, the officer made contact with the defendant because he generally
matched the description of a person given in adispatch about arobbery. The officer

obtained the defendant’s license and ran a check on it. When no warrants were
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indicated, the officer asked the defendant if hewould accompany himto anearby bank
to face the teller who had been robbed. The defendant went with the officer, who
continued to hold his identification.

Thecourt in Weaver did notethat the defendant was apedestrian so that hewas
unaffected by the officer’ sretention of thelicense. 282 F. 3dat 312. However, it first
stressed that it was the defendant’ s having acquiesced to the officer’ s requests that
was key. Here, Respondent did not have to comply with the request for the license
or could haverequested it back, letting the officer know hewanted to leave. Hecould
haveeven driven away with no criminal consequence, for the officer knew that hewas
licensed.?

Indeed, it was Respondent who exited hisvehicleon hisownvalition. InU.S.

v.DelLaRosa, 922 F. 2d 675 (11" Cir. 1991), the court distinguished its earlier case,

U.S. v. Thompson, 712 F. 2d 1356 (11" Cir. 1983), on which the Fourth District

relied, becauseit noted that the defendant in De L aRosahad already exited hisvehicle
and could have walked away. 922 F. 2d at 678 n. 2. In De La Rosa, the officer
approached the defendant after he parked in his apartment complex |ot and asked to

talk with him. The officer requested the defendant’ s license, and before returning it

3 The failure of a driver to have his license in
possession while driving is a noncrimnal, nonnoving
violation. See Section 322.15 (4), Florida Statutes.
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to him, asked and received permission to search hisvehicle. While Respondent may
not have had a nearby apartment to go to like the defendant in De La Rosa, he did
have the ability to act as a pedestrian.

Regardless, the fact that Respondent was approached in a vehicle does not

dictateafinding of aseizure. InU.S. v. Dunigan, 884 F. 2d 1010 (7" Cir. 1989), the

police made contact with the defendants as they sat in their van, which was stopped
at astreet corner. The officersasked the defendants questions about wherethey were
going and asked to see their licenses. One officer took the licenses to do a status
check, whilethe other officer used aflashlight tolook into theinterior of thevan. The
court ruled that the officersdid nothing that coul d have objectively led the defendants
to believe that they were not free to leave up to the point it was discovered that the
driver’slicense was suspended. 884 F. 2d at 1015.

In an unpublished opinion, the Tenth Circuit determined inU.S. v. Himes, 25

Fed. Appx. 727, 2001 WL 1241136 (10" Cir. 2001)(unpublished) that the request for
alicense and the retention of the license while a dispatcher did a check on it was
sufficiently brief soasnot totrigger Fourth Amendment scrutiny. The court described
the encounter, in which the officer parked near the defendant’ s vehicle, which was
parked along the shoulder of ahighway, asa“motorist assist.” The court explained

that unlike cases dealing with traffic stopsthat the State later attemptsto describe as
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consensual encountersafter information hasbeen verified, “ becauseamotorist assist
begins as a consensual encounter, a police officer can retain adriver’slicense for a
short period of timewithout changing the consensual nature of theencounter.” 25 Fed.
Appx. at 730. The State submits that although the instant situation did not occur on
the side of apublic road, asinHimes, the officer in thiscasewas similarly concerned
about the welfare of the driver.

In its opinion, the Fourth District cited to two other federal cases besides

Thompson, U.S. v. Jordan, 958 F. 2d 1085 (D.C. Cir. 1992) and U.S. v. Jefferson,

906 F. 2d 346 (8" Cir. 1990).* First, Petitioner emphasizesthat unlikeinthiscase, in

Jordan and Jefferson, the officers continued to question the defendants while they

retained their identification. In Jordan, the officer, who identified himself asanarcotics
officer running adrug interdiction mission, asked the defendant if he had any drugs
and whether he could search his tote bag while he held the defendant’ s license. In

Jefferson, the officer likewisetook the defendants’ identification prior to asking them

* The Fourth District also cited U.S. v. Battista, 876 F
2d 201 (D.C. Gr. 1989) (A 2). However, while the court in
Battista determ ned that a seizure occurred, in part due to
the assunption that the police never returned the defendant’s
identification to himwhen they asked to hand search his
roonette on the train, the court recognized that the police
wher e conducting an investigatory stop, as opposed to a
consensual encounter, and found that they had reasonabl e
suspicion to warrant the investigation.
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guestions. He also asked them to come sit in his patrol car after he obtained the
licenses, where he interviewed the defendants. Thus, under a totality of the

circumstances anaysis, the situations in Jordan and Jefferson might be deemed as

more intrusive than in this case.

Second, thetwo circuitswhich decided Jordan and Jefferson have maderulings
in other cases consistent with the State’s position. The D.C. Circuit in U.S. v.
Tavolacci, 895 F.2d 1423 (D.C. Cir. 1990) suggested that the retention of papers
congtitutesa seizurewhen it is prolonged or accompanied by someinterview. Thus,
it determined that no seizure occurred wherethe officer stood in the open doorway of
the defendant’ s roomette on atrain and asked to see the defendant’ sticket, and then
still retaining theticket, asked to see some photoidentification, whilecontinuing to talk
to the defendant as he looked for it.

InU.S.v.McManus, 70 F. 3d 990 (8" Cir. 1995), the Eighth Circuit upheld the

validity of the encounter in which the officer conducted a computer check on the
defendant’ s identification as consensual. In McManus, the defendant went to the
police headquartersto verify the VIN number of hisvehicle. Theofficer verified that
the VIN number on the defendant’ s registration form matched the number of his
vehicle. The officer then asked the defendant for hisdriver’slicense and proceeded

to run three computer checksonit. Considering thetotality of the circumstances, the
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court in McManus noted, “McManus, by hisown free will, handed over hislicense.
Roberts did not threaten MCManus or use coercive tactics. He did not display a
weapon or physically detain Roberts.” 70 F. 3d at 992.

Similarly applyingthethetotality of the circumstancestest ininquiring whether
the retention of a license constitutes a seizure, state courts outside of Florida have

foundthat it doesnot. InMcCainv. Commonwealth, 545 S.E. 2d 541 (Va. 2001), the

Virginia Supreme Court held that the officer did not effect aseizure of the defendant
when he approached the defendant in hisvehicle, which wasparked on theside of the
road, asked for identification, and conducted a check for warrants. It explained that
the officer did not make ashow of force or authority that would haveled areasonable
person to believe that he was not free to leave. 545 S. E. 2d at 545-546.

Inasimilar vein, the Colorado Supreme Court in People v. Paynter, 955 P. 2d

68, 73 (Colo. 1998) determined that the officer’s request for identification from
occupantsof avehicle, legally parked onapublic street infront of aprivateresidence,
was not so intimidating as to require a response because it was not done in a
threateningmanner. Thecourt found the encounter, during whichtheofficer took the
identification to his patrol car to run a check, to be consensual.

The Utah Supreme Court held in State v. Higgins, 884 P.2d 1242 (Utah 1994)

that the officer permissibly ran a computer check on the defendant, a passenger in a
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stopped vehicle who offered to drive away the car to avoid impoundment. The court
stated that the passenger was not seized at the timethe warrant check wasrun. 884 P.
2d at 1246. While the check was on the defendant’ s name, for she did not have a
license with her, the officer conditioned the defendant’ s leaving with the car on his
running a check. The court pointed out that the defendant made the choice to drive
and not just leave the scene.

In Maryland, an appeals court held in Statev. Ott, 584 A. 2d 1266 (Md. App.

1990), quashed on other grounds, 600 A. 2d 111 (Md. 1992) that the officer did not

seize the passenger of an automobile that was parked in a deserted |ot to a shopping
mall intheearly morning hourswhen herequestedidentification and ranacheck onit.

Inasimilar ruling, thecourt in WarrensvilleHeightsv. Mallick, 607 N.E.2d 861 (Ohio

App. 8th Dist. 1992) upheld the validity of an encounter in which the officer on patrol
asked the defendant, who was standing outside of his vehicle in an area known for

drugs, for identification on which he ran a computer check. See also State v. Glen,

2002 WL 31719351 (Ohio App. 9" Dist. 2002)(unpublished)(checked pedestrian’s

identification for warrants); Statev. Morgan, 2002 WL 63196 (Ohio App. 2nd Dist.

2002)(unpublished)( computer check on vehicle passenger’s license).
A coupleof districtsin Illinois have also held that consensual encounterswere

not rendered seizures because identification was held during checks. In People v.
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Smith, 640 N.E. 2d 647 (lIl. App. 4™ Dist. 1994), the court upheld the officer's
encounter with the passenger of avehiclethat wasstopped for aminor traffic violation
inwhichtheofficer obtained the passenger’ slicenseand ran acheck onitinhissquad

car. But see Peoplev. Gonzalez, 753 N.E. 2d 1209 (I1l. App. 2d Dist 2001).

Inasituation not involvinganinitial traffic stop, thecourtin Peoplev. Cole, 627

N.E. 2d 1187 (I1l. App. 2d Dist. 1987) upheld thetrial court’ s determination that the
defendant was not seized up to the point of hisarrest. The officers approached the
defendant, who was sitting in his parked vehicle near an apartment building. They
asked to see his license, but the defendant produced an identification card. The
officersaskedto seethelicense, too, asoneofficer continued to hold theidentification
card. To this, the defendant stated that his license was suspended, and the police
arrested him for driving with a suspended license since the officers observed the
defendant driveintothelot. Thecourt noted that therewasno evidencethat thepolice
would not havereturned theidentification card to thedefendant or that they would not
havegivenittohimif hehad only indicated that hewanted it back right then. 627 N.E.
2d at 1191.

In California, although in unpublished opinions, thetrend of thedistrict courts
appearsto be finding that a consensual encounter is not rendered a seizure by virtue

of an officer holding a license as he performs a computer search on it. See, e.q.,
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Peoplev. Purdy, 2002 WL 31689735 (Cal. App. 5" Dist. 2002)(unpublished); People

v. Millsaps, 2002 WL 1733245 (Cal. App. 1% Dist. 2002)(unpublished); People v.
Williams, 2002 WL 1050442 (Cal. App. Cal. App. 1% Dist. 2002)(unpublished); People
v. Garcia, 2002 WL 89006 (Cal. App. 5" Dist. 2002)(unpublished); People v.
Robinson, 2002 WL 27127 (Cal. App. 4™ Dist. 2002)(unpublished); People v,
Lampkin, 2002 WL 15668 (Cal. App. 5" Dist. 2002)(unpublished). In the one

published opinion onthissituation, Peoplev. Terrell, 69 Cal. App. 4" 1246 (Cal. App.

2" Dist. 1999), the court found that counsel was not ineffective for failing to pursue
amotionto dismisson the premisethat the defendant wasunlawfully seized when the
policeranacheck on hisidentification. InTerrell, the defendant was seated on apark
bench when the officer approached him and asked if he had any identification. When
the defendant produced alicense, the officer took it and ran a*“wants and warrants’
check. Infinding that the encounter was consensual, the court stated:

Thetotality of the circumstances surrounding appellant’ s arrest reveals
that appellant’ sinitial encounter with the policewasconsensual, including
appellant’ sspontaneous and voluntary actionin handing Officer Trevino
his driver's license. At no time did he ask the officer for his driver’s
license back. During the entire encounter, which lasted about three
minutes, neither Officer Trevino nor his partner, by words or conduct,
indicated that appellant was not free to leave. No reasonable inference
therefore could be drawn that the encounter was a detention rather than
aconsensual encounter.

69 Cal. App. 4" at 1254



Petitioner advancesthat thetotality of the circumstancesintheinstant casealso
does not warrant afinding that Respondent was seized when Deputy Schneider rana
check onhislicense. Likeinamotorist assist scenario, Deputy Schneider was acting
in the role of a community caretaker when he responded to the dispatch about a
“suspicious’ situation (T. 82). He arrived on the scene to assist EMS because
Respondent appeared to be “passed out behind the wheel of a vehicle’ (T. 82).
Deputy Schneider explained, “I’'m concerned for his safety, first of all. . .
Incapacitated or something waswrong and he needed either medical attention or some
kind of attention.” (T. 83).

Thedeputy said that he knocked on the window of the van and Respondent sat
upright (T. 83). He testified that he identified himself as an officer and asked
Respondent if hewas okay (T. 84). He stated that Respondent did not appear to hear
him through the window, so he stepped out of the vehicleto talk to him (T. 84). He
said that he again asked Respondent if hewas okay, to which Respondent replied that
he was sleeping (T. 84).

Deputy Schneider testified that at this point, he asked Respondent for
identification, which he described as routine procedure under the circumstances (T.
84, 91-92)(emphasis supplied). He checked the information on his computer and
found that there was a possible warrant from out of state (T. 113).
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Consideringthefactorsreferred to by the United States Supreme Courtin U.S.

v. Mendenhall, 446 U.S. 544 (1980), it cannot be said that Respondent was seized by

physical force or a show of authority. None of the circumstances listed by the court
as indicative of a seizure are present in this case: threatening presence of severa
officers, the display of aweapon by an officer, some physical touching of the person
of the citizen, or the use of language or tone of voiceindicating that compliance with
the officer’ s request might be compelled. 446 U.S. at 554 (“1n the absence of some
such evidence, otherwiseinoffensive contact between amember of the publicandthe
police cannot, as a matter of law, amount to a seizure of that person.”).

Rather, the deputy in this case acted out of concern for Respondent, and then
after establishing that he had just been sleeping, acted out of concern for the
community. After all, Respondent was parked in front of a building in a deserted
parkinglotinanindustrial areaat night, and the officer had just received adispatch to
check it out. If nothing el se, the deputy had an interest in determining the status of the
license since Respondent was the purported driver of the vehicle.

In any event, Deputy Schneider did not act in any way to make a reasonable
person believe that he could not end the encounter at any time. The deputy asked to
see the license. He made no comments or suggestions that would invoke fear or

demand compliance.



Instead, Respondent acted voluntarily when he responded to Deputy
Schneider’ s questions and requests. He exited the vehicle on hisown. Hewillingly
agreed to hand over hislicense. Hedid not ask where the deputy wasgoing withit or
if he could haveit back. Moreover, he did not ask to end the discourse or otherwise
indicate that he wished to leave immediately.

The Fourth District in the instant case, though, focused on the single factor of
the officer retaining the license while he ran the computer check, and, as amatter of
law, deemed this one factor as implicating the Fourth Amendment. In fact, it

recognized that in O.A. v. State, 754 So. 2d 717 (Fla. 4" DCA 1998), it had held that

It was permissible for an officer in aconsensual encounter to remain in the presence
of ajuvenile and call in his name to be run through the computer (A. 2). The State
suggests, though, that it would have been just as easy for a citizen to terminate the
instant situation by asking for the license back as it would have been in O.A. by
walking away.

Of course, asit stands, the Fourth District’s opinion makes it seem that any
retention of identification beyond a cursory look would render an otherwise
consensual encounter aseizure. Thus, an officer would not even be able to make a
meaningful observation of the person’s name, residence, or driver’slicense number

to independently check the information. Yet, in State v. Hansen, 994 P. 2d 855
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(Wash. App. Div. 12000), thecourt held that no seizure occurred during thetimethat
oneofficer handed thelicenseto another officer to writedown information fromit for
a computer check.

TheFourth District erredin not taking all of the circumstances of the encounter

into consideration and instead concentrating on only one factor. See Florida v.

Bostick, 501 U.S. 429, 439 (1991)(one factor not enough to resol ve issue of whether
encounter amounted to a seizure). This factor, the brief retention of Respondent’s
license, did not render the otherwise consensual contact a seizure. Petitioner,
therefore, asks that this court decline to adopt a per se rule for analyzing such
encounters and apply the totality of the circumstances test in inquiring whether a

reasonable person would feel free to end an encounter under the circumstances.



CONCLUSION

WHEREFORE based on the foregoing arguments and authorities, Petitioner
respectfully requests this Honorable Court to reverse the decision of the Fourth
District, affirming thetrial court'sdenial of the motion to suppress, and therefore, the

judgment.
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