I N THE SUPREME COURT OF FLORI DA

ALFRED LEW S FENNI E,
Petiti oner,

V. Case No. SC02-1180

STATE OF FLORI DA,

Respondent .

RESPONSE TO PETI TI ON FOR HABEAS CORPUS

AND

MVEMORANDUM OF LAW

COMES NOW Respondent, State of Florida, by and through

t he undersi gned Assistant Attorney General, and hereby
responds to the Petition for Wit of Habeas Corpus filed in
t he above-styl ed case. Respondent respectfully submts that
the petition should be denied, and states as grounds therefor:
l.

FACTS AND PROCEDURAL HI STORY

The facts of this case are recited in this Court’s
opinion on the direct appeal of Fennie's convictions and

sentences, Fennie v. State, 648 So. 2d 95, 96-97 (Fla. 1994)

(footnotes omtted):

On Septenber 8, 1991, two nen reported observing
the body of a woman |ying face down along a road in
the Ri dge Manor area of Hernando County. Police



of ficers responding to the report discovered the
woman' s hands had been bound behind her and she had
been shot in the back of the head. Investigators
|ater identified the victimas Mary El ai ne Sheari n.

Shearin's husband infornmed officers that his
wife left their home early that norning driving a
1986 Cadillac. On Septenber 9, 1991, Tanpa police
| ocated Shearin's vehicle in the possession of two
mal es who identified thensel ves as Ezell Foster and
Ansel | Rose. The officers inpounded the vehicle and
in a subsequent search uncovered certain itens
relating to Shearin's nurder, including a .25
cali ber pistol that fired the bullet recovered from
Shearin's body and a piece of rope matching that

used to tie Shearin's hands. Investigators also
di scovered evidence indicating that the victim
while still alive, had been placed in the trunk of

t he vehicl e.

The two nen in the vehicle were taken into
custody and questioned. Police released Rose after
verifying that he net the driver of the vehicle
shortly before the arrest and was not involved in
the murder. The driver, later identified as Alfred
L. Fennie, gave several conflicting accounts of how
he canme to be in possession of Shearin's car.
Fennie's statenents to investigators differed each
time with respect to the identity of a second
suspect and his know edge of that suspect's
i nvol venent in Shearin's death. Fennie finally
identified the second suspect as M chael Frazier and
admtted that he drove Shearin's car, at Frazier's
behest, to the renote | ocation where Frazier
eventual | y shot Shearin.

M chael Frazier testified that Fennie was
responsi bl e for Shearin's kidnappi ng and nurder.
Frazier stated that Fennie waved Shearin down while
she was driving, then forced her into the trunk of
her car at gunpoint. Frazier stated that he rode
with Fennie in Shearin's car for a period of tine,
during which Fennie attenpted to use Shearin's
credit cards to obtain noney from several ATM
machi nes. According to Frazier, Fennie also stopped
to pick up several concrete bl ocks. Fennie and
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Frazier then proceeded to Frazier's hone where they
pi cked up Paul a Col bert, who was both Frazier's
cousin and Fennie's girlfriend. Fennie also

coll ected sone rope fromFrazier's hone before al
three got back into Shearin's car. Fennie |ater
told Frazier and Col bert that he planned to use the
rope and concrete bl ocks to drown Shearin, but then
deci ded to shoot her instead. Frazier further
testified that after making several stops, Col bert
drove the car to a wooded area where Frazier and
Fenni e renoved Shearin fromthe trunk. Fennie then
wal ked Shearin down a dirt road until the two were
out of sight and shot her.

Frazier was charged with robbery, arned
ki dnappi ng and first-degree nurder. He was
convicted on all three counts and agreed to
cooperate in Fennie's prosecution in exchange for
the state's prom se not to seek the death penalty.

Fenni e was charged and convicted of first-degree
nmur der, robbery with a firearmand arnmed ki dnappi ng.
The jury unani nously recommended death and the judge
foll owed the recomendati on, sentencing Fennie to
death for the first-degree nurder count and to
consecutive |life sentences for the remaining two
counts. In support of the death penalty the trial
judge found five aggravating factors: (1) the crine
was conmmtted while engaged in the comm ssion of a
ki dnapping; (2) the crine was commtted to avoid
arrest; (3) the crine was commtted for financial
gain; (4) the crine was heinous, atrocious or cruel;
and (5) the crinme was cold, calculated and
preneditated. The court also found a nunber of
nonstatutory mtigating factors but determ ned they
were not of sufficient weight to preclude the death
penal ty.

Petitioner’s trial was conducted Novenmber 5-13, 1992, before
t he Honorabl e John W Springstead. |In his direct appeal
Fl ori da Suprene Court Case No. 80,923, Petitioner was

represented by Assistant Public Defender M chael S. Becker.



M. Becker raised the follow ng eight issues:

| — 1N VI OLATI ON OF THE FI FTH, SI XTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON AND
ARTI CLE I, SECTIONS 9 AND 16 OF THE FLORI DA

CONSTI TUTI ON, THE TRI AL COURT ERRED | N DENYI NG A
CONTI NUANCE AFTER THE LATE DI SCLOSURE OF A MATERI AL
STATE W TNESS WHI CH DEPRI VED THE DEFENSE OF THE
OPPORTUNI TY TO | NVESTI GATE POTENTI AL | MPEACHMENT
EVI DENCE TO USE AGAI NST THE W TNESS.

I1— 1N VIOLATION OF THE FI FTH, SI XTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON AND ARTI CLE
|, SECTIONS 9 AND 16 OF THE FLORI DA CONSTI TUTI ON, THE
TRI AL COURT ERRED | N DENYI NG APPELLANT' S REQUEST TO BE
PRESENT DURI NG THE DEPOSI TI ON OF M CHAEL FRAZ| ER.

I11T—I'N VIOLATION OF THE FI FTH, SI XTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON AND ARTI CLE
I, SECTIONS 9 AND 17 OF THE FLORI DA CONSTI TUTI ON, THE

TRI AL COURT ERRED I N REFUSI NG TO G VE LI M TI NG

| NSTRUCTI ONS W TH REGARD TO THE AGGRAVATI NG Cl RCUMSTANCES
OF HEI NOUS, ATROCI OQUS, AND CRUEL AND COLD, CALCULATED AND
PREMEDI TATED AS REQUESTED BY DEFENSE COUNSEL.

| V—- THE STATUTORY AGGRAVATI NG FACTOR OF AN ESPECI ALLY
HEI NOUS, ATROCI OUS OR CRUEL MURDER |'S UNCONSTI TUTI ONALLY
VAGUE UNDER THE FI FTH, SI XTH, ElI GHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON AND ARTI CLE
I, SECTIONS 9, 16 AND 17 OF THE FLORI DA CONSTI TUTI ON.

V— FLORI DA’ S DEATH PENALTY STATUTE | S UNCONSTI TUTI ONAL
BECAUSE THE FLORI DA SUPREME COURT’ S | NTERPRETATI ON AND
APPLI CATI ON OF THE AGGRAVATI NG FACTOR OF COLD, CALCULATED
AND PREMEDI TATED W THOUT PRETENSE OF MORAL OR LEGAL

JUSTI FI CATI ON AS SET FORTH I N SECTI ON 921. 141(5) (1),

FLORI DA STATUTES (1989), HAS RESULTED I N AN ARBI TRARY AND
CAPRI Cl QUS APPLI CATI ON OF THE DEATH PENALTY.

VI — 1N VI CLATION OF THE FI FTH, SI XTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON AND ARTI CLE
|, SECTIONS 9, 16 AND 22 OF THE FLORI DA CONSTI TUTI ON, THE
TRI AL COURT ERRED | N OVERRULI NG APPELLANT’ S MOTI ON FOR

M STRI AL WHEN THE PROSECUTOR COVMENTED DURI NG HI' S CLGOSI NG
ARGUVMENT | N THE PENALTY PHASE ON APPELLANT’ S FAI LURE TO
TESTI FY.



VI1—-I'N VI CLATI ON OF THE ElI GHTH AND FOURTEENTH AMENDMENTS
TO THE UNI TED STATES CONSTI TUTI ON AND ARTI CLE |, SECTI ON
17 OF THE FLORI DA CONSTI TUTI ON, THE TRI AL COURT ERRED | N
| MPCSI NG THE DEATH SENTENCE BASED ON ERRONEQUS FI NDI NGS
OF SEVERAL AGCGRAVATI NG FACTORS.

VI 11 -FLORI DA' S DEATH PENALTY SCHEME | S UNCONSTI TUTI ONAL
ON I TS FACE AND AS APPLI ED.

This Court affirnmed the convictions and sent ences.

Fennie v. State, 648 So. 2d 95 (Fla. 1994). Petitioner then

filed a petition for wit of certiorari to the United States
Suprene Court. His petition was denied on February 21, 1995.

Fennie v. Florida, 115 S. C. 1120 (1995).

Petitioner pursued postconviction relief, and after
conducting an evidentiary hearing, the |lower court concl uded
that Petitioner had failed to substantiate his clainms. Relief
was deni ed and the appeal is pending before this Court in

Fennie v. State, Case No. SC01-2480. Petitioner’s habeas

petition in this Court was tinely filed contenporaneously with
his initial brief in the appeal of the denial of his notion
for postconviction relief.

ARGUMENT | N OPPOSI TI ON TO CLAI MS RAI SED

Petitioner alleges that extraordinary relief is warranted
because he was denied the effective assistance of appellate
counsel. The standard of review applicable to ineffective

assi stance of counsel clains mrrors the Strickland v.

Washi ngton, 466 U. S. 668 (1984), standard for clains of trial
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counsel ineffectiveness. Valle v. More, No. SC01-2865, slip

op. at 4 (Fla. Aug. 29, 2002). Such a claimrequires an

eval uation of whether counsel’s performance was so defi cient
that it fell outside the range of professionally acceptable
performance and, if so, whether the deficiency was so
egregious that it conprom sed the appellate process to such a
degree that it underm ned confidence in the correctness of the

result. Goover v. Singletary, 656 So. 2d 424, 425 (Fl a.

1995); Byrd v. Singletary, 655 So. 2d 67, 68-69 (Fla. 1995).

A review of the record denonstrates that neither deficiency
nor prejudice has been shown in this case.

Petitioner’s argunents are based on appellate counsel’s
alleged failure to raise a nunber of issues, each of which
will be addressed in turn. However, none of the issues now
asserted woul d have been successful if argued in Petitioner’s
direct appeal. Therefore, counsel was not ineffective for
failing to present these clainms. Goover, 656 So. 2d at 425;

Chandl er v. Dugger, 634 So. 2d 1066, 1068 (Fla. 1994) (failure

to raise neritless issues is not ineffective assistance of
appel l ate counsel). No extraordinary relief is warranted

because several of Petitioner’s current argunments were not
preserved for appellate review and, even if considered, no

reversible error could be denonstrated. See also Teffeteller




v. Dugger, 734 So. 2d 1009 (Fla. 1999); Hardw ck v. Dugger,

648 So. 2d 100 (Fla. 1994); Breedlove v. Singletary, 595 So.

2d 8 (Fla. 1992). As noted above, to obtain relief it nust be
shown that appellate counsel’s perfornmance was both deficient
and prejudicial. The failure to raise a neritless issue on
direct appeal will not render counsel’s performance
ineffective, and this is also true regarding issues that would
have been found to be procedurally barred had they been raised

on direct appeal. See Rutherford v. Myore, 774 So. 2d 637

(Fla. 2000) (stating that although habeas petitions are a
proper vehicle to advance clainms of ineffective assistance of
appel | ate counsel, such clainms may not be used to canoufl age
i ssues that should have been raised on direct appeal or in a
post convi ction notion).

The United States Suprene Court recognized that “since
time beyond nenory” experienced advocates “have enphasi zed the
i nportance of w nnowi ng out weaker argunents on appeal and

focusing on one central issue if possible, or at nost on a few

key issues.” Jones v. Barnes, 463 U S. 745, 751-52 (1983).
The failure of appellate counsel to brief an issue which is
w thout nmerit is not a deficient performance which falls
measur ably outside the range of professionally acceptable

performance. See Card v. State, 497 So. 2d 1169, 1177 (Fl a.




1986). Moreover, an appellate attorney will not be considered
ineffective for failing to raise issues that “m ght have had
sone possibility of success; effective appell ate counsel need

not rai se every conceivable nonfrivolous issue. Valle v.

Moore, No. SCO1-2865, slip op. at 4 (Fla. Aug. 29, 2002);

Engle v. Dugger, 576 So. 2d 696 (Fla. 1991). Finally,

appel l ate counsel is “not ineffective for failing to raise

i ssues not preserved for appeal.” Medina v. Dugger, 586 So.

2d 317, 318 (Fla. 1991).

CLAIM | : VWhet her appel |l ate counsel rendered i neffective

assi stance of counsel by failing to arque on
direct appeal that the trial judge failed to
i ndependently wei gh the aggravating
circunstances and nmitigating factors when
sentencing Petitioner to death.

Petitioner alleges that his appellate counsel was
ineffective for failing to argue on direct appeal that the
trial judge failed to i ndependently wei gh the aggravating and
mtigating circunstances and erred in adopting the State’s
sent enci ng nmenorandum ver bati m when i ssuing his sentencing
order. Petitioner further alleges that appellate counsel was
ineffective for failing to argue that the trial judge
consi dered non-record information in sentencing Petitioner to
death. The State submts that the instant claimis not
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properly presented in a habeas petition. See Robinson v.

Moore, 773 So. 2d 1, 7 (Fla. 2000) (stating that defendant’s
assertion in state habeas that he was deprived of an
i ndi vidual i zed sentenci ng determ nati on was not properly
rai sed in habeas petition because it could have and should
have been raised in prior proceedings).

Even if this Court addresses this issue, Respondent
submts that the issue is without nerit. Appellate counse
did not performdeficiently by failing to raise these
meritless clains on direct appeal. |In addition, even if these
claims had been raised, Petitioner has failed to establish
that confidence in the outcone of his appeal has been
underm ned. Although the State addresses the deficiency prong
in detail throughout this discussion, Respondent submts that
this Court need not even reach this analysis because it is
clear that Petitioner has failed to establish any prejudice

regarding his current clains. See Strickland v. Washi ngton,

466 U.S. 668, 697 (1984) (stating that if a claimof

i neffectiveness can be di sposed of on the prejudice prong,

there is no need to consider the deficiency prong).
Petitioner first argues that the trial judge's alleged

verbati m adoption of the State’'s sentenci ng nmenorandum

necessitates a finding that the judge did not independently



wei gh the aggravating and mtigating circunstances prior to
sentencing Petitioner to death. Respondent submts that
Petitioner’s initial premse that the trial judge adopted the
State’s sentenci ng nmenorandum verbatimis m sl eadi ng and
incorrect. 1In addition, contrary to Petitioner’s assertions,
the record reflects that the trial judge clearly conducted an
i ndependent wei ghing of the aggravating and mitigating

ci rcunst ances before sentencing Petitioner to death.

After the jury unani nously recomrended that Petitioner
receive a death sentence on Novenber 13, 1992, the trial court
set a sentencing date of Decenber 1, 1992, and ordered a
presentence investigation report to be prepared prior to that
date. (R 2150-53). At the outset of the sentencing hearing,
def ense counsel noted his objection to the State’s sentencing
menor andum t hat was sent to himthe previous day. (Rl :523-
25). It is unclear whether defense counsel was objecting to
the State’s act of filing a nmenorandum despite the fact that
it appears the trial court never requested one, or whether
counsel was sinply objecting to the five aggravating factors

proposed by the State in the menmorandum?! The trial judge

1At the sentencing hearing, defense counsel stated:

Judge, |I’mnot a hundred percent sure of the
procedure, but we would like to formally object to
t he nmenorandum regardi ng sentenci ng that was sent by
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noted the objection and indicated that in addition to the
State’s nenorandum the court had al so reviewed the
presentence investigative report and an affidavit filed by
Petitioner. (Rl :525).

Admttedly, the trial judge' s sentencing order mrrors
the State’ s sentenci ng nenorandumin regards to a coupl e of
t he aggravating circunstances and the mtigating factors.?
The judge’ s sentencing order, however, differs fromthe
State’s nmenorandum regardi ng a nunber of significant factors.
Furthernore, it is clear that the trial judge nmade an
i ndependent judgnent when wei ghing these factors and
sentencing Petitioner to death. At one point in the
sentencing hearing, the trial judge stated:

[ T] he Court would sinply respond by sayi ng that

the State Attorney’s Ofice to ny office yesterday.
And we woul d object to their reconmendation of five
aggravating circunstances at | east under the case

| aw.

(RI:523-24). After attenpting to rebut the aggravating
factors proposed by the State, defense counsel concl uded:

So formally we would object to the finding of any
aggravat or based on the nmenorandum provi ded to us by
the State Attorney’s Ofice yesterday.

(Rl : 525).

Wth regard to the HAC and CCP aggravators, the trial judge
copi ed, alnost verbatim the State’s nmenorandum and made only
slight additions to the |anguage.
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it has not taken its duties and responsibilities in

this cause lightly; that the Court diligently used

the tinme between the trial and the conclusion of the

sentenci ng hearing and today’s date to review the

law, to read the case law, to reflect on the facts

of this case.

And clearly this Court is satisfied beyond any
question that the aggravating circunstances outwei gh

the mtigating circunstances that have been

presented to this Court.

(RI:546-47). The judge also noted inits witten order that
he had “carefully considered and wei ghed the aggravating and
mtigating circunstances,” and found that “the aggravating
ci rcunstances far outweigh the mtigating circunstances.”
(RI':463).

Contrary to Petitioner’s assertions, the trial judge did
not rubber-stanp the State’s nenorandum or adopt it verbatim?
The court nmade nunerous changes to a nunber of the aggravating
factors proposed by the State (during the comm ssion of a
ki dnappi ng, preventing lawful arrest, and crinme commtted for
financial gain), and added a significant discussion regarding
mtigating factors that were not even addressed in the State’s

menor andum  These distinctions, in addition to the court’s

comments at the hearing, conclusively denonstrate that the

SPetitioner alleges in his habeas petition on a nunber of
occasions that the trial judge adopted the State’s nmenorandum
“verbatim” See Petition for Wit of Habeas Corpus at 8, 17.
Webster’s Third New International Dictionary defines verbatim
as “word for word.” Cearly, the trial judge’ s order does not
recite “word for word” the State’ s nmenorandum
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trial judge independently weighed the aggravating and
mtigating circunstances.

This Court recently stated in Valle v. State, 778 So. 2d

960, 964 n.9 (Fla. 2001), that “[i]n the sentencing context,
this Court has held that the trial court nmay not request that
the parties submt proposed orders and adopt one of the
proposal s verbati mw thout a showing that the trial court
i ndependent |y wei ghed the aggravating and mtigating
circunstances.” In the instant case, the trial judge did not
request proposed orders; the State apparently decided to
provi de the court and defense counsel with a nmenorandum pri or
to the sentencing hearing. Furthernore, the court did not
adopt the State’ s menorandum and sinply rubber-stanp it. The
record reflects that the trial judge independently weighed the
aggravating and mtigating circunstances and i nposed a
sentence of death

As previously noted, appellate counsel is not ineffective
for failing to raise an issue that |lacks nerit on direct

appeal. In Nibert v. State, 508 So. 2d 1, 4 (Fla. 1987), this

Court stated that no reversible error occurred when the trial
judge did not actually prepare the order of findings in
support of the death sentence, but instead, instructed the

state attorney to reduce his findings to witing. This Court
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noted that the failure of the trial court to prepare a witten
statenent of its findings does not constitute reversible error
“so long as the record reflects that the trial judge nmade the
requisite findings at the sentencing hearing.” N bert v.

State, 508 So. 2d 1, 4 (Fla. 1987); see also Patterson v.

State, 513 So. 2d 1257 (Fla. 1987) (holding that the trial
judge may not direct the state attorney to identify and
expl ain the appropriate aggravating factors to justify the
court’s decision to inpose a death sentence; the trial judge
must prepare a contenporaneous witten sentencing order that
specifically identifies the applicable aggravating and
mtigating circunstances).*

In the instant case, the trial judge s contenporaneous
witten order clearly and specifically identifies the five
aggravating factors and multiple mtigating factors found to

exi st based on the evidence. The court’s witten order, along

‘Petitioner also conplains in his habeas petition that defense
counsel could not have changed the trial judge s m nd because
the court had prepared his witten order prior to orally

i nposing his sentence. In Gossman v. State, 525 So. 2d 833,
841 (Fla. 1988), this Court held that “all witten orders

i nposi ng a death sentence be prepared prior to the oral
pronouncenent of sentence for filing concurrent with the
pronouncenent.” See also Miehlenman v. State, 503 So. 2d 310,
317 (Fla. 1987) (wherein this Court vigorously stressed that
witten findings should be prepared contenporaneously with the
i nposition of sentence). Thus, the trial judge was conplying
with the applicable law at the tine by preparing his witten
order prior to orally pronounci ng sentence.
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with his cooments at the sentencing hearing, conclusively
establish that the trial judge independently weighed the
est abl i shed aggravating and mtigating factors and did not
sinply rely on the State to perform such an anal ysi s.
Accordi ngly, under existing statutory and deci sional |aw from
this Court, appellate counsel could have easily concl uded that
the instant issue |lacked nerit. Thus, Petitioner has failed
to establish deficient performance by appell ate counsel.
Petitioner further alleges that the trial judge failed to
assign weight to the mtigating factors and failed to weigh
t he aggravating circunstances against the mtigating factors.
As di scussed previously, the trial judge s oral response to
the State’s request to find that any single aggravator was
sufficient to outweigh the mtigating factors (Rl:546-47), as
well as the trial judge’'s witten statenents in his sentencing
order, unquestionably denonstrate that the trial judge wei ghed
t he aggravating circunstances against the mtigating factors.
As to Petitioner’s claimthat appellate counsel was
ineffective for failing to raise the trial court’s failure to
assign weight to the mtigating factors, Respondent submts
that this sub-claimis |ikewi se without nerit.
In 1990, this Court pronulgated the follow ng guidelines

to be utilized by trial judges when addressing mtigating
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factors:

When addressing mtigating circunstances, the
sentencing court nust expressly evaluate inits
witten order each mtigating circunstance proposed
by the defendant to determ ne whether it is
supported by the evidence and whether, in the case
of nonstatutory factors, it is truly of a mtigating
nature. The court nust find as a mtigating

ci rcunst ance each proposed factor that is mtigating
in nature and has been reasonably established by the
greater weight of the evidence: "A mtigating

ci rcunst ance need not be proved beyond a reasonabl e

doubt by the defendant. |If you are reasonably
convinced that a mtigating circunstance exists, you
may consider it as established.” Fla. Std. Jury

Instr. (Crim) at 81. The court next must weigh the
aggravating circunmstances against the mtigating
and, in order to facilitate appellate review, mnust
expressly consider inits witten order each
established mtigating circunstance. Although the
rel ati ve wei ght given each mtigating factor is

wi thin the province of the sentencing court, a
mtigating factor once found cannot be dism ssed as
having no weight. To be sustained, the trial
court's final decision in the weighing process nust
be supported by "sufficient conpetent evidence in
the record.”

Canpbel | v. State, 571 So. 2d 415, 419-20 (Fla. 1990).

In the instant case, the trial judge conplied with
Canpbell by evaluating and addressi ng each of the mtigating
factors proposed by Petitioner and wei ghing these factors
agai nst the five aggravating circunstances. After “carefully
consider[ing] and weigh[ing] the aggravating and mtigating
circunstances,” the trial judge found that the aggravating
circunstances “far outweigh[ed]” the mtigating circunstances.
(RI:463). The trial judge s sentencing order indicates that
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t he judge properly wei ghed the aggravating circunmstances and
mtigating factors as required by Canpbell.

In Barwick v. State, 660 So. 2d 685, 696 (Fla. 1995),

this Court rejected a simlar claimwhen the trial judge’s
order provided:
The Court has consi dered and wei ghed each of the
appl i cabl e aggravating circunstances and each of the
statutory and non-statutory mtigating circunstances
that are established by the evidence or on which
there has been any significant evidence produced as
they relate to the nurder charge.
The Barwi ck Court stated that “[t]his statenment indicates that
the trial judge weighed the factor as ultimately required by

our decision in Campbell.” 1d.

Likewise, in Geen v. State, 641 So. 2d 391 (Fla. 1994),

this Court found that the trial judge conplied with Canpbel
when he consi dered and wei ghed statutory and nonstatutory
mtigating factors. This Court stated that the focus of
Canpbell is that a trial judge nust give weight to mtigating
factors. 1d. at 396. This concern is net by the trial
judge’s weighing. Id. In Geen, this Court stated that,

al though the trial judge nmay not have strictly conplied with
the requirenments of Canpbell, his sentencing order indicates

t hat he gave careful consideration to the mtigating factors.?®

ln affirm ng Geen’s death sentence, this Court stated that
the follow ng excerpt is sufficient to establish that the
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More recently, in Gorby v. State, 819 So. 2d 664 (Fl a.

2002), this Court addressed a defendant’s state habeas claim
contending that his appellate counsel was ineffective for not
raising the issue of the trial judge's failure to find and
wei gh the applicable mtigating circunstances. This Court
found that the sentencing order was replete with instances in
which the trial judge considered both statutory and
nonstatutory mtigating circunstances, and wei ghed them

agai nst the strong aggravators present. This Court determ ned
that the defendant’s claimwas entirely without nerit and

i kewi se determ ned that appellate counsel's decision not to
generate an issue did not constitute ineffectiveness. Corby,
819 So. 2d at 687.

As the cases of Barwi ck, Geen, and Gorby conclusively

establish, Petitioner’s claimthat the trial judge failed to

conply with Canpbell is without nerit. |In rendering its

trial judge carefully considered the mtigating factors:

After weighing the evidence the court finds four
aggravating circunstances to exist. The court
further finds that no statutory mtigating

ci rcunst ances exi st nor any nonstatutory mtigating
circunstances. Aggravating factors are found to
substantially outweigh mtigating circunstances.

G een, 641 So. 2d at 396 n. 4.
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i ndi vi dual i zed sentence, the trial judge weighed the five
subst anti al aggravating circunstances agai nst the established
mtigation evidence and properly concluded that the
aggravators far outweighed the mtigation.® Accordingly,
appel | at e counsel cannot be deened ineffective for failing to
raise the instant neritless issue on direct appeal. G oover

v. Singletary, 656 So. 2d 424, 425 (Fla. 1995).

Petitioner raises another sub-issue to this claimand
argues that appellate counsel was ineffective for failing to
argue on direct appeal that the trial judge relied on non-
record and irrelevant evidence to rebut the mtigating factors
and in support of nonstatutory aggravation in sentencing
Petitioner to death. Specifically, Petitioner clainms that the
trial judge relied on an uncharged rape as nonstatutory
aggravation and the court relied, in part, on non-record
evi dence (Appellant’s testinony froma notion to suppress
hearing) to reject a statutory mtigating factor. Both of
these clains are without nmerit and appell ate counsel was not

ineffective for failing to raise these clainms on direct

°On direct appeal, this Court agreed that the aggravating

ci rcunst ances outwei ghed the mtigation and noted that “[t]he
totality of the aggravating factors and the |ack of
significant mtigating circunmstances conclusively denonstrate
that death is the appropriate penalty in this case.” Fennie
v. State, 648 So. 2d 95, 99 (Fla. 1994).
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appeal .

As to the uncharged rape, as discussed in greater detai
in the Answer Brief of Appellee (Fennie v. State, Case No.
SC01-2480) filed sinmultaneously with the instant Response, the
evi dence presented at Petitioner’s trial established that
Petitioner kidnaped the victimat gunpoint, placed her in the
trunk of her car, and eventually drove to a dark area where he
removed the victimfromthe trunk and raped her in the
backseat of the car. Although Petitioner claimed that he
engaged in consensual sex with the victim the facts
surroundi ng the incident establish that the victimwas not a
willing participant to Petitioner’s sexual advances.’ Thus,
the trial judge was justified in characterizing the sexual

intercourse as a “rape” in his sentencing order.

Petitioner asserts that the evidence was “non-record

evi dence” inproperly considered by the trial judge. Citing to
Craig v. State, 510 So. 2d 857, 867 (Fla. 1987), Petitioner
states that “[t]his Court defined non-record evidence as
‘“informati on obtai ned other than through evidence properly
presented in court for consideration in sentencing.’” Petition
for Wit of Habeas Corpus at 23. First it should be noted
that this “definition” was actually the defendant’s
characterization of what “non-record” evidence constituted,

not this Court’s definition of the term 1d. Even assum ng
that this is a valid definition, it is clear that the evidence
of the rape was information obtained through evidence properly
presented in court at Petitioner’s guilt phase trial. Because
the State relied on the guilt phase evidence in the penalty
phase, the evidence was rightfully considered by the trial
judge in determning the appropriate sentence.
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Furthernore, despite the fact that the trial judge
referenced the uncharged rape in his sentencing order, the

references were placed in factual context to the entire event.

Petitioner has conpletely failed to establish that the trial
judge relied on the uncharged rape as a nonstatutory
aggravator. In fact, to the contrary, it is obvious from
readi ng the judge’'s sentencing order that his decision to
follow the jury’ s unani nous reconmendati on and i npose a death
sentence was based on the five substantial aggravating
ci rcunst ances® outwei ghing the insignificant mtigation.
Because the trial judge did not rely on an uncharged rape as
nonst at ut ory aggravati on, appellate counsel cannot be deened
ineffective for failing to raise a neritless issue.
Petitioner’s allegation that the trial judge relied, in
part, on non-record information in rejecting the statutory
mtigator of no significant history of prior crimnal activity

is also without nerit. The only statutory mtigators proposed

8The five aggravating factors found to exist were: (1) the
crime was conmmtted while Petitioner was engaged in a

ki dnapping; (2) the crinme was commtted for the purpose of
avoi ding or preventing a |awful arrest; (3) the crinme was
commtted for financial gain; (4) the crine was especially
hei nous, atrocious or cruel; and (5) the crinme was comrtted
in a cold, calculated and preneditated manner w t hout any
pretense of noral or legal justification.
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and argued by defense counsel were: (1) the defendant was an
acconplice in the offense for which he is to be sentenced but
the of fense was comm tted by anot her person and the
defendant’s participation was relatively mnor; (2) the

def endant acted under extrene duress or under the substanti al
dom nation of another person; and (3) any additional
mtigating factors that may arise fromany other aspect of the
def endant’ s character or record and any other circunstance of
the offense. (R 2118-48). Defense counsel specifically
stated that he was not asserting the applicability of the
statutory mtigating factor of no significant history of prior
crimnal activity. (R 2093).

Al t hough the defendant only proposed two statutory
mtigators, the trial judge addressed all of the statutory
mtigating factors in his sentencing order. 1In rejecting the
mtigating factor of no significant history of crimnal
activity the trial judge stated:

No evi dence has been presented to even suggest that

this circunstance exists. To the contrary, at the

heari ng upon his notion to suppress, M. Fennie

admtted to in excess of twenty prior felony

convictions. There was also testinony fromhis

not her and sister that he had been to prison and

jail on several occasions.

(RI:459). Admttedly, the trial judge referenced Petitioner’s

testinony at the suppression hearing when addressing this
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mtigating factor, but the trial judge did not rely
exclusively on this factor, nor was this factor even rel evant
to his analysis. Based on counsel’s concession that this
factor did not apply, coupled with the testinony at the
penal ty phase of Petitioner’s nother and sister, the trial
judge was never going to find this mtigating factor to exist
regardl ess of whether Petitioner testified at the suppression
hearing. Thus, this superfluous |anguage in the trial judge’'s
sentencing order did not contribute in any way to the judge’s
decision to sentence Petitioner to death.

Petitioner further alleges that these alleged errors
shoul d be considered cunulatively by this Court and he shoul d
be granted extraordinary relief. As denonstrated above, none
of Petitioner’s clains have nerit. All of the alleged errors
were, in fact, not erroneous. Because there was no individual
error to consider, Petitioner is not entitled to conbi ne
meritless clains together in an attenpt to create a valid

"cumul ative error" claim See Spencer v. State, 27 Fla. L

Weekly S323 (Fla. Apr. 11, 2002) (denying defendant’s clains
that he was deprived of a fair trial by the cunulative errors
that occurred during his trial proceedi ngs because clains of
error are either procedurally barred or without nerit); Mnn

v. More, 794 So. 2d 595 (Fla. 2001) (finding no cunulative
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effect to consider where all clains were either neritless or
procedural ly barred).

As set forth above, Petitioner has failed to establish
deficient performance by appellate counsel in his failure to
raise neritless clains on direct appeal. Even if this Court
were to find that Petitioner nmet this burden, Respondent
submts that he has failed to establish that appellate
counsel s deficiency was so egregious that it underm ned

confidence in the correctness of the result. See G oover V.

Singletary, 656 So. 2d 424, 425 (Fla. 1995); Byrd v.
Singletary, 655 So. 2d 67, 68-69 (Fla. 1995). Although the
trial judge may have utilized the State’ s sentencing

menor andum as sone sort of guideline or tenplate, Petitioner
cannot establish any prejudice upon this record given the
significant differences between the State’ s nmenorandum and t he
court’s sentencing order. Each of the five aggravating
circunstances relied on by the trial judge have anple support
in the record. The trial judge’'s individualized sentencing
did not rely on a nonstatutory aggravator or non-record
evidence. Furthernore, the trial judge properly weighed the
five valid aggravating circunstances agai nst the insubstanti al
mtigation presented and determ ned that the aggravators

greatly outweighed the mtigation. After reviewing the trial
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judge’s order on direct appeal, this Court stated that, even
if the Court did not consider the CCP aggravator, “[t]he
totality of the aggravating factors and the |ack of
significant mtigating circunmstances conclusively denonstrate
that death is the appropriate penalty in this case.” Fennie
v. State, 648 So. 2d 95, 99 (Fla. 1994). Thus, any deficient
performance by appel |l ate counsel would not have underm ned the

confidence in the correctness of the result.

CLAIMII: Whet her appel | at e counsel rendered

i neffective assi stance of counsel by failing to
raise al |l egati ons of prosecutorial

m sconduct where the comments were not preserved

for review

Petitioner urges this Court to find that his appellate
counsel rendered ineffective assistance of counsel in failing
to raise a nunber of unpreserved issues stenm ng from
all egedly inproper comments nade by the prosecutor during
Petitioner’s trial and penalty phase. Petitioner acknow edges
that the vast mpjority of these comments were not objected to

and therefore unpreserved,® but asserts that the coments

The only comment defense counsel objected to at trial was a
comment during the State’ s penalty phase cl osing argunent

whi ch defense counsel argued was an inperm ssible coment on
Petitioner’s constitutional right not to testify. This issue
was raised on direct appeal and rejected by this Court.

Fennie v. State, 648 So. 2d 95 (Fla. 1994). Petitioner
reargues this issue in the instant petition, but this claimis
procedurally barred. Bryan v. Dugger, 641 So. 2d 61, 65 (Fl a.
1994) .
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constitute fundanental error. Respondent submts that the
instant claimis not properly raised in his habeas petition.
Even if properly raised, Petitioner has failed to establish
deficient performance and prejudice.

Respondent first submts that the instant issue is
i nproperly presented in a habeas petition. As this Court has
previously stated, “clainms of ineffective assistance of
appel | ate counsel may not be used to canoufl age issues that

shoul d have been raised on direct appeal or in a

post conviction notion.” Rutherford v. Mwore, 774 So. 2d 637,
643 (Fla. 2000). The instant claimcould have and shoul d have
been raised in prior proceedings and is not properly raised in
t he instant habeas petition canouflaged as an ineffective

assi stance of appellate counsel claim See Robinson v, More,

773 So. 2d 1 (Fla. 2000) (denying ineffective assistance of
counsel claimbased on failure to allege prosecutori al

m sconduct during closing argunent of penalty phase because

i ssue was not properly preserved at trial so that appellate
counsel could raise claim. This issue is a thinly veiled
attenpt to have an appeal on the nerits, which is clearly not

t he purpose of a habeas petition. Freeman v. State, 761 So.

2d 1055, 1069-70 (Fla. 2000).

In the recent case of Spencer v. State, 27 Fla. L. Wekly
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S323 (Fla. Apr. 11, 2002), the defendant clained that
appel | ate counsel was ineffective for failing to rai se severa
i nstances of prosecutorial msconduct even though no objection
was raised at trial. This Court reiterated that appellate
counsel cannot be ineffective for failing to raise clains

whi ch were not preserved due to trial counsel's failure to

object. 1d. at S329; see also Ferguson v. Singletary, 632 So.

2d 53, 58 (Fla. 1993) (finding appellate counsel was not
ineffective in failing to raise allegedly inproper coments by
t he prosecutor which were not preserved for appeal by
objection). This Court noted that as a general rule, the
failure to raise a contenporaneous objection when inproper
cl osing argunent comrents are nmade wai ves any cl ai m concerni ng
such comments for appellate review. The sole exception to
this general rule is where the unpreserved comments rise to
the I evel of fundanental error. Spencer, 27 Fla. L. Wekly at
S329. This Court further stated:

In order for an error to be fundanental and justify

reversal in the absence of a tinely objection, ‘the

error nmust reach down into the validity of the trial

itself to the extent that a verdict of guilty could

not have been obtai ned wi thout the assistance of the

alleged error.” In order for inproper coments nmade

in the closing argunents of a penalty phase to

constitute fundanental error, they nust be so

prejudicial as to taint the jury's recommended

sent ence.

ld. (citations omtted). This Court ultimately concluded that
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the instances of alleged prosecutorial m sconduct cited by the
defendant did not constitute fundanental error and thus
appel | ate counsel did not render ineffective assistance in
failing to raise the clains on direct appeal. 1d.

Petitioner alleges that the prosecutor inproperly relied
on facts outside the record in arguing that Petitioner raped
the victim The State has previously addressed this issue in
greater detail inits Answer Brief filed in the 3.850 appeal
and in Claiml of the instant response, supra. |In sum by his
own adm ssion to | aw enforcenent officers, Petitioner engaged
in sexual intercourse with the victim The totality of the
State’s evidence, however, rebutted Petitioner’s claimthat
the intercourse was consensual and established that the victim
was dragged out of her trunk and raped by her arned ki dnapper
after he was unable to w thdraw noney from her ATM bank
account. The facts surroundi ng the sexual intercourse were
inextricably intertwined with the charged of fenses and was
therefore adm ssible. In both the guilt and penalty phase
cl osing argunents, the prosecuting attorney made reference to
this adm ssi bl e evi dence and defense counsel never nade an
obj ection. Thus, counsel cannot be deened ineffective for
failing to raise an issue that was not preserved.

Petitioner next alleges that the prosecutor asked the
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jury to consider non-record evidence by considering the life
recommendat i ons of codefendants M chael Frazier and Panel a
Col bert and by commenting on Petitioner’s right not to
testify. As noted in footnote 9, supra, Petitioner raised
this issue on direct appeal and this Court rejected his claim
Thus, the instant claimis procedurally barred. Bryan v.
Dugger, 641 So. 2d 61, 65 (Fla. 1994).

Petitioner next argues that the prosecutor engaged in
i nproper “CGolden Rule” argunent. During his closing argunent,
the prosecutor played a videotape of the crine scene and
argued a theory of how the victimended up in the position she
was in after having been shot in the back of the head and the
prosecutor apparently physically denonstrated how she canme to
be in that position. The prosecutor further referenced the
evidence admtted at trial from M chael Frazier that the
victimwas crying and asking if she would ever be allowed to
see her children again. (R 1493; 1504-05). Thus, the
prosecutor’s comments during his closing argunment about the
victimcrying and aski ng about her children was based on

evi dence presented at trial.! Defense counsel did not raise

1The instant case is clearly distinguishable fromState v.
Ubin, 714 So. 2d 411 (Fla. 1998), a case relied on by
Petitioner that did not even conme out until years after
Petitioner’s trial. |In Ubin, this Court stated that the
prosecutor went “far beyond” the evidence in enotionally
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an objection to the prosecutor’s coments or actions.
Accordi ngly, appell ate counsel cannot be deened ineffective
for failing to raise an issue that has not been preserved.
Petitioner also argues that the prosecutor made inproper
comments during his closing argunent encouraging the jury to
performtheir duty for the community. Again, defense counse
did not preserve this issue by raising an objection.
Furthernore, the prosecutor’s comments are clearly
di stingui shable fromthe comments nmade in the cases relied on
by Petitioner. The prosecutor’s innocuous comments were not
intended to “send a nessage to the community” or to play on

the jurors’ enotions.

creating an imaginary script denonstrating that the victimwas
pl eading for his life when shot. [d. at 421. As noted, the
prosecutor in the instant case did not go “far beyond” the

evi dence when maki ng his argunment because the evidence
established that the victimwas basically pleading for her
life and crying i medi ately before she was executed by
Petitioner.

11The prosecutor began his argunent by stating:

| conme before you on behalf of the innocent, decent,
| aw- abi di ng people of this community, and of this
State, seeking justice. As you probably woul d
suspect, M. Lee and | have a difference of opinion
as to what that term justice, nmeans. The State has
a very sinple definition. W ask that the

puni shnent fit the crine.

(R 2096). Petitioner’s argunent that the latter part of this
comment was an attack on defense counsel’s ethics is sinply
wi thout merit and | egal support.
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Petitioner next alleges that the prosecutor m sstated the
law in his penalty phase argunent by telling the jury that if
t he aggravating circunmstances outwei ghed the mtigating
circunstances, the law required the jury to return a verdi ct
recomendi ng death. This Court addressed simlar coments in

Cox v. State, 819 So. 2d 705 (Fla. 2002), Franqui v. State,

804 So. 2d 1185 (Fla. 2001), and Heynard v. State, 689 So. 2d

239 (Fla. 1996), all cases which post-dated the instant case.
Al though this Court noted that these comments were

m sstatenments of the law, no reversible error occurred in any
of these cases because the trial judge properly instructed the
jury on the applicable law. Likew se, in the instant case,
the comments do not rise to fundanental error.'? Accordingly,
this Court nust deny the instant claimof ineffective

assi stance of appellate counsel.

In sum all of the comments Petitioner clains were error
were not preserved for appellate review. Thus, appellate
counsel cannot be deened ineffective for failing to raise this
i ssue on direct appeal. Petitioner has further failed to
denonstrate that the coments constituted fundanental error

The trial judge instructed the jury that the attorneys’

2This Court in Cox specifically stated that the prosecutor’s
simlar comments did not constitute fundanental error. Cox,
819 So. 2d at 717.
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coments during closing argunent were not evidence and the
judge properly instructed the jury on the applicable |aw

(R 2095-96; 2141-48). Gven the substantial aggravation and
i nsubstantial mtigation present in this case, and recognized
by this Court on direct appeal, and the trial judge' s actions
in curing any alleged error by properly instructing the jury,
the State submts that any all eged prosecutorial m sconduct
was harm ess and did not constitute fundamental error. See

Freeman v. State, 761 So. 2d 1055, 1069-70 (Fla. 2000)

(hol ding that any prejudice created by the prosecutor's
remar ks was cured when the trial judge instructed the jury
that the prosecutor's argunents were not the | aw).
CLAIM1I1: Whet her Florida’s death penalty statute is

unconstitutional in light of Apprendi v. New
Jersey, 530 U. S. 466 (2000) and Ring v. Ari zona,

122 S. Ct. 2428 (2002).

Petitioner is before this Court seeking a determ nation
that Florida's capital sentencing statute is unconstitutional.
H s argunment relies primarily on the Sixth Amendnent principle

in Apprendi v. New Jersey, 530 U S. 466, 490 (2000), hol ding

that “[o]ther than the fact of a prior conviction, any fact
that increases the penalty for a crinme beyond the prescri bed
statutory maxi mum nust be submtted to the jury, and proved
beyond a reasonabl e doubt." Petitioner’s argunment is that,
because Florida' s sentencing statute requires independent
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factual findings by a trial judge beyond the facts found by

the jury’s verdict, the statute is facially invalid.
Petitioner’s Apprendi argunent has been previously

rejected by this Court in a nunber of cases, and subsequent to

the United States Suprene Court’s decision in Rng v. Arizona,

122 S. C. 2428 (2002), this issue is again pending before

this Court in the death warrant cases of King v. ©More, Case

No. SC02- 1457 and Bottoson v. ©Moore, Case No. SC02-1455. 13

The decision in Apprendi, and the recently deci ded case
of Ring, do not provide any basis for questioning Petitioner’s
convictions or resulting death sentence. First, this issue is
procedurally barred as trial counsel did not |odge the
specific constitutional objections belowto Florida s capital
sentencing statute that Petitioner now presents to this Court.
Wi |l e Apprendi was not decided until after Petitioner’s trial
and direct appeal, this fact does not excuse Petitioner from
raising the legal tenets and factual basis for his argunent
bel ow.

In addition, the Ring decision is not subject to

retroactive application under the principles of Wtt v. State,

387 So. 2d 922, 929-30 (Fla. 1980). Pursuant to Wtt, Rng is

BThe State adopts its argunents set forth in nmuch greater
detail in these cases pending before this Court.
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only entitled to retroactive application if it is a decision
of fundanental significance, which so drastically alters the
under pi nni ngs of Fennie’ s death sentence that "obvious

injustice" exists. Newyv. State, 807 So. 2d 52 (Fla. 2001).

In determ ning whether this standard has been net, this Court
must consider three factors: the purpose served by the new
case; the extent of reliance on the old law, and the effect on
the adm nistration of justice fromretroactive application.

Ferguson v. State, 789 So. 2d 306, 311 (Fla. 2001).

Application of these factors to Ring, which did not directly
or indirectly address Florida |aw, provides no basis for

consi deration of Ring.?

14The United States Supreme Court recently held that an
Apprendi claimis not plain error. United States v. Cotton,
122 S. C. 1781 (2002) (holding an indictnment’s failure to

i nclude the quantity of drugs was an Apprendi error but it did
not seriously affect fairness, integrity, or public reputation
of judicial proceedings, and thus did not rise to |evel of
plain error). If an error is not plain error cognizable on
direct appeal, it is not of sufficient magnitude to be a

candi date for retroactive application in collateral
proceedings. United States v. Sanders, 247 F.3d 139, 150-51
(4th Cr. 2002) (enphasizing that finding something to be a
structural error would seemto be a necessary predicate for a
new rule to apply retroactively and therefore, concluding that
Apprendi is not retroactive). Every federal circuit that has
addressed the issue has found that Apprendi is not

retroactive. See, e.qg., MCoy v. United States, 266 F.3d 1245
(11th Gr. 2001). The one state suprene court that has
addressed the retroactivity of Apprendi has, |ikew se,

determ ned that the decision is not retroactive. Whisler v.
State, 36 P.3d 290 (Kan. 2001). Moreover, the United States
Suprenme Court has held that a violation of the right to a jury
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Petitioner’s argunent that Apprendi and by inplication
Ring, presents a case of fundanental significance is not
persuasive. The fact that the question accepted for review in
Ring presented potential far-reaching inplications does not
mean that the ultimate opinion issued neets the Wtt standard
of fundanental significance. Since Ring has little or no
i npact on capital sentencing in Florida, it is not a case of
fundanental significance. Cdearly, R ng does not denonstrate
t hat any "obvious injustice" occurred on the facts of this
case.

Even if Petitioner’s argunent is considered, he has not
denonstrated that he is entitled to any relief. It is
inportant to recognize that Apprendi and Ring do not require
jury sentencing in capital cases. R ng does not involve the
jury’s role in inposing sentence, but only the requirenent
that the jury find a defendant death-eligible. See R ng, 122
S. . at 2445 (stating that “today’ s judgnment has nothing to
do with jury sentencing . . . [w] hat today’s decision says is

that the jury must find the existence of the fact that an

aggravating factor existed") (Scalia, J., concurring). This

trial is not retroactive. DeStefano v. Wods, 392 U S. 631
(1968) (refusing to apply the right to a jury trial
retroactively because there were no serious doubts about the
fairness or the reliability of the factfinding process being
done by the judge rather than the jury).
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is acritical distinction. The Court studied Arizona |aw and
concl uded that, because additional findings by a judge al one
are required in order for the death penalty to be inposed, the
"statutory maxi num' for practical purposes is life, until such
time as a judge has found an aggravating circunstance to be
present. In other words, under the Arizona | aw exam ned in
Ring, the jury plays no role in "narrow ng" the class of
defendants eligible for the death penalty upon conviction of
first degree nmurder. This conclusion is consistent with the
Arizona Suprene Court’s description of state |aw, which
recogni zed the statutory nmaxi mumpermtted by the jury’'s

conviction alone to be life. See Ring v. State, 25 P.3d 1139,

1150 (Ariz. 2001).

A cl ear understandi ng of what Ring does and does not say
is essential to anal yze any possible Ring inplications to
Florida s capital sentencing procedures. Notably, the R ng
decision left intact all prior opinions upholding the

constitutionality of Florida s death penalty schene, including

Spaziano v. Florida, 468 U S. 447 (1984), and Hldwi n v.

Florida, 490 U. S. 638 (1989). It quotes Proffitt v. Florida,

428 U. S. 242, 252 (1976), acknow edging that “[i]t has never
[ been] suggested that jury sentencing is constitutionally

required.” Ring, 122 S. C. at 2437 n.4. |In Florida, any
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deat h sentence which was inposed followng a jury
recomendati on of death necessarily satisfies the Sixth
Amendnent as construed in Ring, because the jury necessarily
found beyond a reasonabl e doubt that at |east one aggravating
factor existed. Since the finding of an aggravating factor
aut horizes the inposition of a death sentence, the requirenent
that a jury determ ne the conviction to have been a capital

of fense has been fulfilled in any case in which the jury
recommended a death sentence.

Even in the wake of Ring, a jury only has to nake a
finding of one aggravator and then the judge may make the
remaining findings. Ringis limted to the finding of an
aggravator, not any additional aggravators, nor mtigation,
nor any weighing. Ring, 122 S. . at 2443-45 (Scalia, J.,
concurring) (explaining that the factfinding necessary for the
jury to make in a capital case is limted to "an aggravating
factor” and does not extend to mtigation); ld. (noting that
it is the finding of "an aggravating circunstance" that
exposes the defendant to a greater punishnment than that
authorized by the jury's verdict) (Kennedy, J., concurring).
Constitutionally, to be eligible for the death penalty, al
the sentencer nust find is one narrower, i.e., one aggravator,

at either the guilt or penalty phase. Tuilaepa v. California,
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512 U. S. 967, 972 (1994) (observing "[t]o render a defendant
eligible for the death penalty in a hom cide case, we have
indicated that the trier of fact nust convict the defendant of
murder and find one ‘aggravating circunstance’ (or its

equi valent) at either the guilt or penalty phase."”). Once a
jury has found one aggravator, the Constitution is satisfied,

the judge may do the rest.

Ring does not directly or indirectly preclude a judge
fromserving in the role of sentencer. There is no | anguage
in Ring which suggests that, once a defendant has been
convicted of a capital offense, a judge nay not hear evidence
or make findings in addition to any findings a jury nay have
made. Justice Scalia commented that, "[t]hose States that
| eave the ultimate |ife-or-death decision to the judge may
continue to do so." Ring, 122 S. C. at 2245 (Scalia, J.,
concurring). The fact that Florida provides an additional
| evel of judicial consideration to enhance the reliability of
the sentence before a death sentence is inposed does not
render our capital sentencing statute unconstitutional.
Petitioner unfairly criticizes state law for requiring
judicial participation in capital sentencing, but does not

identify how judicial findings after a jury reconmendati on can

interfere with the right to a jury trial. Any suggestion that
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Ri ng has renoved the judge fromthe sentencing process is not
wel | taken. The judicial role in Florida alleviates Eighth
Amendnent concerns as well, and in fact provides defendants
with another "bite at the apple" in securing a life sentence;
it al so enhances appell ate review and provi des a reasoned
basis for a proportionality analysis.

The jury’s role in Florida s sentencing process, unlike
Arizona, is significant. Section 921.141, Florida Statutes,
st at es:

(1) Separate proceedings on issue of penalty.--Upon
conviction or adjudication of guilt of a defendant
of a capital felony, the court shall conduct a
separate sentencing proceeding to determ ne whet her
t he def endant shoul d be sentenced to death or life

i nprisonnment as authorized by s. 775.082. The
proceedi ng shall be conducted by the trial judge
before the trial jury as soon as practicable. |If,

t hrough inpossibility or inability, the trial jury
is unable to reconvene for a hearing on the issue of
penal ty, having determ ned the guilt of the accused,
the trial judge may sumon a special juror or jurors
as provided in chapter 913 to determ ne the issue of
the inmposition of the penalty. |If the trial jury
has been waived, or if the defendant pleaded guilty,
t he sentencing proceedi ng shall be conducted before
a jury inpaneled for that purpose, unless waived by
t he def endant.

(2) Advisory sentence by the jury.--After
hearing all the evidence, the jury shall deliberate
and render an advisory sentence to the court, based
upon the follow ng matters:

(a) Whether sufficient aggravating circunstances
exi st as enunerated in subsection (5);

(b) Whether sufficient mtigating circunstances
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exi st which outwei gh the aggravating circunstances
found to exist; and

(c) Based on these considerations, whether the
def endant shoul d be sentenced to life inprisonnment
or deat h.
This statute clearly secures and preserves significant
jury participation in narrow ng the class of individuals
eligible to be sentenced to death. The jury' s role is so

vital to the sentencing process that the jury has been

characterized as a "co-sentencer" in Florida. Espi nosa v.

Florida, 509 U S. 1079 (1992).

In the instant case, Petitioner’s sentence was
unani nously recomended by a jury that had been instructed
t hat aggravating factors had to be proven beyond a reasonabl e
doubt. However, to the extent that he clains the death
penalty statute is unconstitutional for failing to require
juror unanimty, or the charging of the aggravating factors in
the indictnment, or special jury verdicts, R ng provides no
support for his clainms. These issues are expressly not
addressed in Rng, and in the absence of any United States
Suprene Court ruling to the contrary, there is no need to
reconsider this Court’s well established rejection of these

clains. Sweet v. More, 27 Fla. L. Wekly S585 (Fla. June 13,

2002); Cox v. State, 819 So. 2d 705, 724 n.17 (Fla. 2002)

(noting that prior decisions on these issues need not be
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revisited "unless and until" the United States Suprene Court

recedes fromProffitt v. Florida, 428 U S. 242 (1976)).

As this Court has recognized, the United States Suprene
Court has specifically directed |lower courts to leave to it
the prerogative of overruling its own decisions. MIls v.

Moore, 786 So. 2d 532, 537 (Fla.), cert. denied, 532 U S. 1015

(2001). The United States Suprenme Court has declined to
disturb its prior decisions upholding the constitutionality of
Florida s capital sentencing process, and that result is
di spositive of Petitioner’s clains.

In addition, Ring affirms the distinction between
"sentencing factors" and "el ements" of an offense recogni zed
in prior case law. See Ring, 122 S. C. at 2437-43; Harris v.

United States, 122 S. C. 2406 (2002). Petitioner’s argunent,

suggesting that the jury’s role in Florida s capital
sentencing process is insufficient, inproperly assunes the
jury recommendation itself to be a jury vote as to the

exi stence of aggravating factors. However, the jury vote only
represents the final jury determnation as to appropriateness
of the death sentence in the case, and does not dictate what
the jury found with regard to particul ar aggravating factors.
When the jury recomends death, it necessarily finds an

aggravating factor to exi st beyond a reasonabl e doubt and
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satisfies the Sixth Anmendnent as construed in Rng. To the
extent that Ring suggests that capital nurder may have an
additional "elenment" that nust be found by a jury to authorize
the inposition of the death penalty, that "el enment” woul d be
t he exi stence of any aggravating factor, and woul d not be the
determ nation that the aggravating factors outwei ghed any
mtigating factors established. Petitioner asserts that the
jury nust determne death to be the appropriate sentence, but
nothing in R ng supports his speculation that the ultimte
sentencing determnation is an additional "elenent" which nust
be proven beyond a reasonabl e doubt.

Accordingly, the State submts that neither Apprendi nor
Ri ng has any effect on prior decisions upholding Florida' s
capital sentencing schene. This Court has previously
recogni zed that the statutory maximumfor first degree nurder
is death, and has repeatedly rejected clains simlar to those

rai sed herein. Cox v. State, 819 So. 2d 705 (Fla. 2002);

Bottoson v. State, 813 So. 2d 31, 36 (Fla.), cert. denied, 122

S. CG. 2670 (2002); King v. State, 808 So. 2d 1237 (Fla.),

cert. denied, 122 S. C. 932 (2002); Hertz v. State, 803 So.

2d 629, 648 (Fla. 2001), cert. denied, 122 S. C. 2673 (2002);

Looney v. State, 803 So. 2d 656, 675 (Fla. 2001), cert.

denied, 122 S. . 2678 (2002); Brown v. More, 800 So. 2d
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223, 224-25 (Fla. 2001); Mann v. More, 794 So. 2d 595, 599

(Fla. 2001), cert. denied, 122 S. . 2669 (2002); MIlls, 786

So. 2d at 536-38.1' This interpretation of state | aw denmands
respect, and offers a pivotal distinction between Florida and

Arizona. Millaney v. Wlbur, 421 U S. 684 (1975). However,

shoul d there be any question about the correctness of this
conclusion, Florida s juries routinely "authorize" the

i nposition of the death penalty by recommending that a death
sentence be inposed, as in the instant case. Accordingly,

this Court should deny the instant petition.

®The State recogni zes that the denial of certiorari does not
carry precedential value. However, the State notes that the
Suprene Court denied certiorari in at |east seven cases
raising the Ring issue: Holladay v. Al abama, Case No.
00-10728; Card v. Florida, 122 S. C. 2673 (2002); Bottoson;
King; Hertz; Looney; Mann. Qbviously, if the United States
Suprenme Court had intended to apply Ring to Florida capital
sentencing, it had every opportunity to do so. The fact that
it did not speaks for itself.
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VWHEREFORE, based on the foregoing argunents and
authorities, the instant Petition for Wit of Habeas Corpus

shoul d be deni ed.

Respectful ly submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

STEPHEN D. AKE

Assi stant Attorney General

Fl orida Bar No. 14087

West wood Cent er

2002 North Lois Avenue, Suite 700
Tanpa, Florida 33607-2366

Tel ephone: (813) 801-0600
Facsimle: (813) 356-1292

COUNSEL FOR RESPONDENT
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