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STATEMENT OF THE CASE

Trial Court Proceedings:

Gordon and his co-Defendant, Meryl McDonald were indicted for the murder
of Dr. LouisDavidsonon April 27,1994. Gordonand McDonaldweretried together,
and both were found guilty of first degree murder. A joint penalty phaseresulted in
ajury recommendation of death for both Gordon and McDonald by identical votes of
9to 3.

The sentencing order found in aggravation that the murder was committed
during the course of a felony; the murder was committed for pecuniary gain; the
murder was especially heinous, atrocious or cruel; and the murder was committed in
acold, calculated and premeditated manner without any pretense of moral justification
(R. 2531-35). The court rejected the statutory mitigating factors of age and that the
appellant was arelatively minor actor in the murder and the nonstatutory mitigating
factor of being acaring parent (R. 2539-41). Thejudge gavevery littleweight to the
appellant’ s*totally unremarkable” family background and someweight to hisreligious
devotion (R. 2540-41). She discussed extensively the mitigating circumstance of
Denise Davidson'’ slife sentence, concluding that it was entitled to a modest amount
of weight (R. 2537-39, 2541-42). Ultimately, Gordon was sentenced to death on

November 16, 1995.



Appellate Proceedings:

Gordon’ sjudgment and death sentence were affirmed by this Court in January

of 1998. Gordon v. State, 704 So. 2d 107, 118 (Fla. 1997). Gordon did not file a

Petition for Writ of Certiorari in the United State Supreme Couirt.

Post-conviction Proceedings:

On February 18, 1999, Gordon filed a Motion for Post Conviction Relief
pursuant to Fla.R.Crim.P 3.850 and 3.851. (PC-R1/1-20). On March 11, 1999, the
trial court entered an order requiring the State to show causewhy therelief requested
by Gordon should not be granted. (PC-R 1/31). The State filed its Response to
Order to Show Cause on May 24, 1999. (PC-R 1/32-200).

A hearing pursuant to Huff v. State, 622 So. 2d 982 (Fla. 1993), was held on

August 9, 1999. Subsequently, on March 23, 2000, thetrial court entered an Order
granting, in part, and denying, in part, an evidentiary hearing. Thehearingwaslimited
to“...issues 3, 4, asit pertainsto the DNA evidence, 5and 9.” All other claamswere
denied; withthetria judgeleaving theexplanationfor said denia tothe Order following
an evidentiary hearing. (PC-R 111/411-412).

Theevidentiary hearing took place on February 15-16, 2001. Written closing
argumentswerereceived onMarch 13, April 5,and May 2, 2001. (PC-R111/413-436).
TheOrder Denying Defendant’ sM otionfor Post Conviction Relief wasfiled on April
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20, 2002. (PC-R 111/437-488). A Notice of Appeal wasfiled May 8, 2002. (PC-R

[11/489). This appeal ensued.



STATEMENT OF FACTS

Trial:

Initsopinion affirming Gordon’ s conviction and death sentence, this Court set

forth the salient facts as follows:

Dr. LouisA. Davidson and hiswife Denisewerein the midst of a
bitter custody battle and divorce. Both were engaged to other people at
the time of Dr. Davidson's murder; Mrs. Davidson was engaged to
another codefendant, Leonardo Cisneros.

Mrs. Davidson and Cisnerosarranged for McDonald and Gordon
tokill her husband. To that end, they made several tripsfrom Miami to
Tampain late December 1993 and early January 1994, where several
witnesses, including Gordon's friend Clyde Bethel, (FN2)

(FN2.) Bethel was one of at |least five people who drove
Gordon and McDonald from Miami to Tampaintheweeks
and months preceding the murder. The other individuals
who, along with Bethel, testified to thesetripsat trial were
Patricia Vega, Maurice Dixon, Brenda King, and Claudia
Williams.

testified that they met Cisneros, met with alady about some money they
were owed, drove past a hospital to see an emergency room, and went
to the Thunder Bay Apartments to see about renting an apartment.

On January 24, 1994, McDonald and Gordon hired Susan Shore
to drivethem from Miami to Tampa so that they could visit afriend and
"pick up a piece of paper." (FN3)

(FN3.) The "piece of paper" may have been letters from
Mrs. Davidson to Dr. Davidson or vice versa. A fellow
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employee of Mrs. Davidson's, Pam Willis, spent the night
of January 25, 1994, at Mrs. Davidson's home. That was
the same day Dr. Davidson was murdered. While at Mrs.
Davidson's house, Willis smelled smoke and saw burnt
ashes in the bathroom. The next day, Mrs. Davidson told
Willis"that that wasold | ettersthat she didn't want anybody
to read from the doctor that she had burned."

Upon arriving in Tampa, they met with alady Shore later identified as
Mrs. Davidson and someone named "Carlos," whom Shore later
identified as Cisneros. After McDonald, Gordon, and Shore checked
into aDaysInn, Cisneros came by and | eft with McDonald and Gordon.
McDonald and Gordon returned later than night.

Early the next morning, January 25, 1994, they drove to
Thunderbay Apartmentsin St. Petersburg to "where their friend lived,"
presumably Dr. Davidson. Whilethey waitedfor Dr. Davidsontoreturn
from his night shift at Bayfront Hospital, McDonald got out of the car
and said he was going jogging. Shore and Gordon played catch with a
cricket ball on the apartment grounds. When Dr. Davidson pulled into
the parking lot ashort timelater, Gordon told Shore, "Hereismy friend.
You cango sitinthecar now." While Gordon went over and talked to
Dr. Davidson, Shore sat inthe car and read anewspaper. Shoretestified
that Davidson and Gordon then walked toward Davidson's apartment,
with Gordon following Davidson. She last saw Davidson and Gordon
going underneath the stairwell immediately adjacent to Davidson's
apartment door. Gordon came back to the car about twenty to
twenty-five minutes|ater; McDonald returned five to ten minutes after
Gordon. McDonald told Gordon that "he had the piece of paper.”
McDonald patted his stomach and Shore heard something crinkle.

Shore testified that as they drove back to the hotel, McDonald
called "Carlos' on hiscell phoneand said "hehad it." "Carlos' cameto
the hotel, talked with McDonald and Gordon, and then left. "Carlos'
|ater returned with thelady they had met with upontheir arrival in Tampa.
Shoreidentified apicture of Mrs. Davidson asthe lady she had seen. A
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short time later, Shore, McDonald, and Gordon drove back to Miami.

Dr. Davidson's body was discovered later that day by hisfiancee,
Patricia Deninno. She found him blindfolded, bound, gagged, and
hogtied, lying face down in abathtub full of bloody water. He wastied
with avacuum cleaner cord and a cashmere belt. Pieces of towel were
wrapped around his head and used asagag. Thetoilet bowl had been
broken off its foundation and the resulting water leak had partially
flooded the apartment. Blood was spattered on the bathroom wallsand
the apartment had been ransacked. There was no indication of forced
entry. Shoe prints were found on atiled floor in the apartment. Dr.
Davidson's watch, a camera, and a money clip with several hundred
dollars were missing. Although the apartment had been ransacked,
$19,300 in cash and some credit cards remained.

The police placed Mrs. Davidson under surveillance shortly after
Dr. Davidson'smurder. Using the name" PaulineWhite," Mrs. Davidson
subsequently made numerous trips to Western Union. Evidence was
later presented that twenty-one money transferswere made, both before
(FN4)

(FN4.) Mrs. Davidson began sending Gordon and
McDonald money as early as August 1993.

and after the murder, with nineteen going to Gordon. (FN5)

(FN5.) At oral argument, the State estimated that the amount
transferred from Mrs. Davidson to Gordon and McDonald
exceeded $15,000. On rebuttal, Gordon's counsel did not
challengethat figure. The State further noted that Gordon
and McDonald aso received an undisclosed amount of
money on each of the four trips they made from Miami to
Tampa.

McDonald'sgirlfriend, Carol Cason, picked uptwo of thetransfersat his
request.



The police a so obtained phone records which showed numerous
contacts among the codefendants both prior to and after the murder.
Therecords showed that on theday of themurder, Mrs. Davidson called
McDonald's beeper fifty times during a period of two and a half hours.
Mrs. Davidson aso bought a cell phone and gave it to McDonald and
Gordon, which was then used repeatedly to make hang-up callsto Dr.
Davidson's home and place of work. Several Thunder Bay employees
testified that McDonald and Gordon were in the management office on
January 18, 1994, and received acopy of thefloor planto Dr. Davidson's
apartment. Gordon'sfriend, Clyde Bethel, confirmed that McDonald and
Gordon visited Dr. Davidson's apartment complex that day.

Physical evidence was also recovered from the Days Inn where
McDonald, Gordon, and Shore spent the nights of January 24-25, 1994,
A sweatshirt and apair of tennis shoes were found in their room. The
tennis shoes had the same sole pattern as the shoeprints found in Dr.
Davidson's apartment. Flecksof human blood werefound on the shoes,
but the samplewastoo small to match. The sweatshirt contained fibers
from Dr. Davidson'scarpet and Deninno'scashmerebelt, aswell ashairs
that matched McDonald's. Dr. Davidson's blood sample matched the
DNA found in stains on the sweatshirt. Receipts confirmed that on the
day before the murder, Denise Davidson had purchased a pair of
sneakers, agray sweatshirt, and a purple sweatshirt.

Theassociate medical examiner, Dr. Marie Hansen, testified that
Dr. Davidson had bruises on his face and shoulders, three broken ribs,
and multiple lacerations on the back of his scalp, probably caused by a
blunt object. The cause of death wasdrowning. The medical examiner
could not determinewhether Dr. Davidson was consciouswhen hedied,
sayingit waspossiblethat hewasknocked unconsciousby thefirst blow
tohishead. Dr. Hansen also testified that from the multiple bindingson
hiswrists, Dr. Davidson had probably freed one of hiswristsduring the
atercation, only to be re-tied with the belt.

After ajury trial, both defendantswerefound guilty of first-degree

murder. During the penalty phase, Gordon's sister, Norma Rose,
testified that hewasaconcerned and loving brother and akind and loving
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parent to his children. Gordon's mother, Estella Stuckey, testified that
they had agood relationship and that Gordon was akind and loving son.
Finally, Gordon's pastor testified that he attended his church regularly
from late 1991 to late 1992 and led some home Bible studies. The State
did not present any further evidence during the penalty phase.

Thejury recommended death sentencesfor both defendants by a
vote of nineto three. Before Gordon's sentencing, co-defendant Denise
Davidson was convicted in a separate trial of first-degree murder,
received alife recommendation from thejury, and was sentenced to life
imprisonment. (FN6)

(FN6.) Cisneros remains a fugitive, while Shore had the
charges against her reduced to accessory after the fact, for
which shereceived probation after agreeing totestify for the
State.

The trial judge held two Spencer (footnote omitted) hearings prior to
sentencing Gordon to death on November 16, 1995. (footnote omitted).

Gordon v. State, 704 So. 2d 731, 108-110.




Evidentiary Hearing:

Appelleegenerally acceptsand adopts Defendant’ s Statement of Factsresulting
from the evidentiary hearing held below, with the following notable exception.

The State objects to Defendant’ s characterization of the collogquy which took
place between Judge Schaeffer and Attorney Schwartzberg during the latter’'s
testimony at theevidentiary hearing. (1B 17). Assuch, thefollowingfactsareoffered
for this Court’ s consideration.

Judge Schaeffer inquired of Attorney Schwartzberg concerning Defendant
Gordon’ sunderstanding of hiswaiver of hisalibi defense. Schwartzbergwas present
inthetrial court theday that Gordon withdrew hisalibi defense. (PC-RV1/803). The
withdrawal of thealibi defenseleft no basisfor Schwartzberg’ smotionto sever. (PC-
R V1/804).

Both McDonald and Gordon had control over what they wanted done. Their
lawyersinformed them they had somedecisionsthey could make and therewere other
decisions for the lawyersto make. (PC-R V1/804).

It was Gordon’ sdecision, not Attorney Love's, to withdraw the alibi defense.
Schwartzberg had no question that Gordon understood that he withdrew the defense,
that thetrial would beseveredif hepursuedthealibi defense, andthat thealibi defense

was not going to fly. (PC-R V1/805).



Schwartzberg had tried 62 first degree murder cases, and threeto four hundred
criminal cases. Inall that time, he had seen only two alibi defenseswork, and did not
consider that to beastrong defense. Moreover, analibi fromagirlfriend or sister was
weaker than oneprovided by strangers. Thisisespecially truewherethesister initially
told police shedid not know where the defendant was or when she had seen him last,
but then later recalled the alibi. (PC-R V1/806).

Schwartzberg wasal so concerned that Shorewould testify shewaitedinthecar
while McDonald and Gordon went in to the victim’'s apartment on the day of the
murder, and that Clyde Bethel, another friend of theirs, had scouted out the placewith
them. (PC-RV1/807). Based on thisinformation, aswell asthe cell phone records,
Schwartzberg sought a severance when confronted with the possible alibi defense.
Schwartzberg also thought he had to concede his client was present at the victim’'s
apartment in view of thistestimony. (PC-R V1/809). And, both Schwartzberg and
Love told Gordon what they thought of hisalibi. (PC-R V1/808).

In hisdealingswith Gordon, Schwartzberg found Gordon understood English
andwasabright guy, aswasMcDonald. (PC-RV1/808). Infact, Schwartzberg never
doubted that Gordon'’ s responses in court regarding withdrawal of his alibi defense
were consistent with the decisions the lawyers had made. (PC-R V1/808).

Astothe DNA issue, inorder to pursueadefenseinvolving theunknown DNA,

10



Schwartzberg could not chalenge the DNA match to his client. Therefore, the
decision not to seek to suppress the DNA was a strategic decision of both
Schwartzberg and Love. (PC-R V1/809-811).

Both Gordon and McDonald wanted to get to trial. Any severancewould have
delayedtheir trials. (PC-RV1/812). Based ontheinformationthat hewould havehis
trial delayed if he pursued the aibi, Gordon knowingly waived his alibi. (PC-R
V1/813). This decision was made after discussion with Schwartzberg, Love and

McDonald, and that was confirmed in court. (PC-R V1/813-814).
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PRELIMINARY STATEMENT

Standard of Review

Defendant seeks review of the denial of his motion for postconviction relief.
His argument in support of collateral relief relies on twelve claims of ineffective
assistance of counsel. Inreviewing these claims, this Court must apply thefollowing
standard of review:

In order to establish an ineffective assistance of counsel claim, a
defendant must demonstrate that counsel's performance was deficient
and that there isareasonable probability that but for the deficiency, the
outcomewould have been different. See Strickland v. Washington, 466
U.S. 668, 687,694,104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). In Stephens
v. State, 748 So. 2d 1028 (Fla. 1999), this Court established the standard
of review for ineffective assistance of counsel claims:

Ineffectiveness is not a question of “basic, primary, or
historical fact." Rather, likethe question whether multiple
representation in aparticular case gave riseto aconflict of
interest, it is amixed question of law and fact. Although
state court findings of fact made in the course of deciding
an ineffectiveness claim are subject to the deference
requirement ... both the performance and preudice
components of the ineffectiveness inquiry are mixed
guestions of law and fact.

[Strickland, 466 U.S.] at 698[, 104 S.Ct. 2052] (citations omitted)
(emphasis supplied).

See Huff v. State, 762 So. 2d 476, 480 (Fla. 2000)(emphasis supplied). Thus,

ineffective assistance of counsel claims present a mixed question of law and fact
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subject to plenary review based on the Strickland test. Thisrequiresanindependent
review of thetrial court'slegal conclusions, while giving deferenceto thetrial court's

factual findings. See Rolling v. State, 825 So. 2d 293, 296 (Fla. 2000), citing

Stephens, 748 So. 2d 1028, 1033.

Toelaborate, the Strickland test requiresadefendant to show that (1) counsel’s
performance was deficient and fell below the standard for reasonably competent
counsel and (2) the deficiency affected the outcome of the proceedings. The first
prong of thistest requiresadefendant to establish that counsel’ sactsor omissionsfell
outsidethewiderange of professionally competent assistance, inthat counsel’ serrors
were “so serious that counsel was not functioning as the ‘ counsel’ guaranteed the

defendant by the Sixth Amendment.” 466 U.S. at 687, 690; Valev. State, 705 So. 2d

1331, 1333 (Fla. 1997); Rose v. State, 675 So. 2d 567, 569 (Fla. 1996). The second

prong requires ashowing that the * errors were so serious as to deprive the defendant
of afairtrial, atrial whoseresultisreliable,” and thusthereisareasonable probability
that, but for counsel’ serrors, theresult of the proceedingswould have been different.
Strickland, 466 U.S. at 687, 695; Valle, 705 So. 2d at 1333; Rose, 675 So. 2d at 5609.
A proper analysis requires that counsel’ s performance be reviewed with a spirit of
deference; thereisastrong presumption that counsel’ s conduct wasreasonable. 466

U.S. at 689.
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ThisCourt discussed these standardsin Blancov. State, 507 So. 2d 1377, 1381

(Fla. 1987):

A claimant who asserts ineffective assistance of counsel
faces aheavy burden. First, he must identify the specific
omissions and show that counsel’s performance falls
outside the wide range of reasonable professional
assistance. Inevaluating thisprong, courtsarerequired to
(a) make every effort to eliminate the distorting effects of
hindsight by evaluating the performance from counsel’s
perspective at the time, and (b) indulge a strong
presumption that counsel hasrendered adequate assi stance
and made al significant decisions in the exercise of
reasonable professional judgment with the burden on the
claimant to show otherwise. Second, the claimant must
show the inadequate performance actually had an adverse
affect so severe that there is a reasonable probability the
results of the proceedingswould havebeen different but for
the inadequate performance.

It isthis heavy burden which Defendant must meet in seeking collateral relief based
upon claims of ineffective assistance of counsel.

Statement Regar ding Procedur al Bar

Defendant raises anumber of claimswhich are procedurally barred as claims
which could have or should have been raised on direct appeal and are, therefore, not
cognizableinamotion to vacatefiled pursuant to FloridaRule of Criminal Procedure

3.850. Torres-Arboledav. Dugger, 636 So. 2d 1321, 1323 (Fla. 1994); Johnson v.

State, 593 So. 2d 206 (Fla.), cert. denied, 506 U.S. 839 (1992); Raulerson v. State,
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420 So. 2d 517 (Fla. 1982); Christopher v. State, 416 So. 2d 450 (Fla. 1982); Alvord

v. State, 396 So. 2d 194 (Fla. 1981); Meeksv. State, 382 So. 2d 673 (Fla. 1980). An

expressfinding by this Court of aprocedural bar isalso important so that any federal

courtsasked to consider thedefendant’ sclaimsinthefuturewill beableto discernthe

parameters of their federal habeasreview. See Harrisv. Reed, 489 U.S. 255 (1989);

Wainwright v. Sykes, 433 U.S. 72 (1977).

To counter the procedural bar to some of these issues, Defendant has couched
his claimsin terms of ineffective assistance of counsdl in failing to preserve or raise
those claims. This Court has repeatedly held that issues which could have been,
should have been and/or were raised on direct are procedurally barred in the post-
conviction proceeding and that “ all egations of ineffectiveass stance of counsel cannot
be used to circumvent the rule that postconviction proceedings cannot serve as a

second appeal.” Thompson v. State, 759 So. 2d 650, 663-64 (Fla. 2000) (quoting,

Teffeteller v. Dugger, 734 So. 2d 1009, 1023 (Fla. 1999)).
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SUMMARY OF ARGUMENT

The sum total of Defendant’ s collateral attack on his conviction and sentence
for the murder of Dr. Louis Davidson amounts to mere second guessing of the trial
strategy employed by defense attorneys Schwartzberg and Love. Such second
guessing cannot justify anew trial. Judge Schaeffer’ sOrder Denying Postconviction
Relief must be affirmed.

Taking each issue in the order presented in Defendant’s Initial Brief, first,
summary denial of the claim asserting i neffective assistance of counsel withregardto
jury selectionwasappropriate. Trial counsel did objecttotheall whitevenireandthis
Issue was raised on direct appeal which renders this claim procedurally barred.
Substantively, this claim aso fails where Defendant failed to make a prima facie
showing that aparticular raceis systematically excluded from venires of aparticular
county.

Second, trial counsal was not ineffective for failing to move to exclude or
suppress the testimony of Susan Shore or for failing to impeach her. Thetrial court
properly denied this clam summarily where Defendant provided no legal or factual
basisfor suppressing Shore’ stestimony. Additionally, Shore’ srelationship with the
Statewasfully explored during her testimony. Therefore, counsel cannot be deemed
ineffectivefor not adequately impeaching Shorewherethejury wasproperly informed
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on the topic.

Next, after the evidentiary hearing, thetrial court properly denied the claim of
Ineffective assistance dealing with the failure of counsel to pursue an aibi defense.
Defense counsel testified to the strategy he elected to pursue and to the fact that
Defendant’ svariousalibiswerewnholly unbelievableand not supported by any credible
testimony. Moreover, therecord showed that Defendant knowingly and intelligently
agreed to waiving any alibi defense.

After the hearing, the trial court also properly denied the claim dealing with
defensecounsels’ failureto seek aFryehearing ontheadmissibility of DNA evidence
showing the victim’'s and an unknown person’s DNA on codefendant McDonald's
shirt. Both defenseattorneystestified that the DNA testing inthiscase supportedtheir
defense theory that Gordon and McDonald were framed for the murder after merely
taking adocument from the victim’ sapartment. Additionaly, thetrial court pointed
out that a Frye hearing would have been futile.

The evidentiary hearing testimony also involved the fifth claim of ineffective
assistance asserting counsel failed to move to sever Defendant’s trial from
codefendant McDonald's. Defendant withdrew hisalibi defensein open court leaving
Defendant with no grounds to sever. Defendant also refused the idea of any

continuances and severance would have led to adelay in histrial against hiswishes.
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Under these circumstances, this claim was properly denied.

InlssueVI, summary denial wasappropriate. Thetestimony of Mary Anderson
and Detective Celonaregarding the location of codefendant Denise Davidson’s cell
phone during certain calls did not require expert assistance. Thus, the claim was
properly denied.

For Issue VII, summary denial was warranted for the claim that counsel was
ineffective for failing to seek a separate penalty phase jury. Defendant provides no
legal argument in support of thisargument. Rather, hisclaimthat other alibis, suchas
merepresenceor lesser participation, would have been avail ablein aseparate penalty
phaseiswholly discounted by Defendant’ s own testimony at the evidentiary hearing
that he wasin Miami at the time of the murder.

In Issue VIII, no prosecutorial misconduct supported a claim of ineffective
assistancein thiscase. Summary denia was proper where this Court ruled that the

challenged prosecutorial closing remarkswerenot fundamental error. SeeMcDonald

v. State, 743 So. 2d 501, 505 (Fla. 1999).

Following the evidentiary hearing, Issue IX, stating that counsel failed to
thoroughly investigate and prepare, was properly denied. The lower court’s Order
detailed the preparation of defense counsel. Onthat basis, thetrial court determined

that Defendant recaeived effective assistance of counsd at trial.
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In Issue X, Defendant, once again, challenges counsel’s performance with
regard to the DNA evidence. While claiming error stemming from the destruction of
thesampleduring the DNA testing, Defendant hasfailed to demonstrate bad faith on
the State' s part. Thus, no prejudice can be shown, and relief was properly denied.

Issue X1 dealt with an aleged violation of the Vienna Convention because
Defendant is a Jamaican citizen. Summary denial was appropriate.

Finadly, in Issue XII, no relief is warranted on the claim that the government

conspired to present false testimony against the Defendant. Summary denial was

appropriate.
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ARGUMENT

|SSUE |

WHETHER THE TRIAL COURT
APPROPRIATELY SUMMARILY DENIED
DEFENDANT'S CLAIM OF INEFFECTIVE
ASSISTANCE OF COUNSEL IN JURY
SELECTION. (ASRESTATED BY APPELLEE).

Initially, Defendant complainsthat thetrial court should have held ahearing on
hisclaim that counsel wasineffectivein handling an objectionto theracial makeup of
thevenire. However, Defendant candidly notesthat trial counsel did object to theall
white venire below, (T 27-28), and that thisissue was raised and rejected on direct

appeal to this Court. See Gordon v. State, 704 So. 2d 107, 110-112 (Fla. 1997). As

such, thisclaimwasproperly summarily denied. SeeHardwick v. Dugger, 648 So. 2d

100, 103 (Fla. 1994)(Issuesraised on direct appeal are procedurally barred and cannot
be raised in a postconviction motion).

Moreover, asto the substance of thisclaim, thetrial court properly determined
that the Defendant had failed to carry his burden to make a primafacie case in his
postconviction motion. Asnoted in the lower court’s Order, “The Florida Supreme
Court permitsasummary denial of thisclaimwhen the defendant failsto makeaprima
facieshowinginhismotionthat “ blacks are systematically excluded from venires’ of

a particular county. Robinson v. State, 707 So. 2d 688, 699 (Fla. 1998).” (PC-R
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111/439).
In resolving thisissue on direct appeal, this Court discussed the requirements
necessary for obtaining relief.

TheUnited States Supreme Court has set clear guidelinesto ensure
that juries are drawn from afair cross section of society. In Taylor v.
Louisiana, 419 U.S. 522, 538, 95 S.Ct. 692, 702, 42 L .Ed.2d 690 (1975),
the Court held that "petit juries must be drawn from a source fairly
representative of the community [although] we impose no requirement
that petit juriesactually chosen must mirror thecommunity and reflect the
various distinctive groups in the population.” To that end, while
defendantsarenot entitledto aparticular jury composition, "jury wheels,
pools of names, panels, or veniresfrom which juriesare drawn must not
systematically exclude distinctive groupsin the community and thereby
fall to bereasonably representative thereof.” 1d., at 538, 95 S.Ct. at 702
(emphasisadded). Accordingly, the Court invalidated those sections of
Louisiana’s constitution and criminal procedure code which precluded
women from serving on juries unless they expressly so requested in
writing.

Several years later under dightly different facts, the Court
invalidated aMissouri statutewhich provided an automatic exemption for
any woman that asked not to serveonjury duty. Durenv. Missouri, 439
U.S. 357, 99 S.Ct. 664, 58 L.Ed.2d 579 (1979). To give effect to
Taylor's fair cross-section requirement, the Court established a
three-prong test for determining aprimafacie violation thereof. 1d., at
364, 99 S.Ct. at 668. The proponent must demonstrate:

(1) that the group alleged to be excluded is a 'distinctive
group inthe community; (2) that the representation of this
group in venires from which juries are selected is not fair
and reasonablein relation to the number of such personsin
the community; and (3) that this underrepresentation is
due to systematic excluson of the group in the
jury-selection process.

21



Id. (emphasis added). Sincethe Court in Taylor had aready found that
women "are sufficiently numerous and distinct from men," 419 U.S. a
531, 95 S.Ct. at 698, Duren only needed to satisfy thelast two prongs of
the test. He did this by presenting statistical data which showed that
women comprised over fifty percent of therelevant community but only
approximately fifteen percent of the jury venires, Duren, 439 U.S. at
364-66, 99 S.Ct. at 668-69, and demonstrating that thislarge discrepancy
"occurred not just occasionally, but in every weekly venirefor a period
of nearly ayear." Id., a 366, 99 S.Ct. at 669. The Court concluded
that this undisputed trend "manifestly indicates that the cause of the
underrepresentation was systematic--that is, inherent in the particular
jury-selection process utilized." Id. Thus the Court instituted the
procedures for establishing a prima facie violation of the Sixth
Amendment's fair cross-section requirement. [footnote omitted]

In this case, there is no evidence in the record that Gordon
followed these procedures in challenging the venire. Indeed, beyond
some general objections about the venire's composition, the issue was
only briefly raised and then without supporting data. Since counsel was
presumably aware of the fair cross-section requirement and the Duren
test for establishingaprimafacieviolation, it madeno senseto claim, off
the cuff, that therewasan unrepresentativevenireif, first, counsel did not
have any supporting dataand, second, counsel was aware of therandom
method from which venires were generated in his county. (FN12)

(FN12.) Gordon does not explain how the trial judge was
supposed to conclude, under Duren, that his venire was
not afair cross-section of the relevant community, since
he did not provide her with any data from which to make
such an informed decision.

Counsel made no attempt to comply with the Duren procedures for
substantiating afair cross-section violation, not to mention FloridaRule
of Criminal Procedure 3.290, which requires that "[a] challenge to the
[jury] panel shall beinwriting and shall specify thefactsconstituting the
ground of the challenge." (Emphasis added.)
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Instead, after the venire entered the courtroom, McDonald's
counsel simply commented to the court that "despite the fact that both
of our clientsare black, there are no blacks on the jury panel." Counsel
objected that the venire did not represent "afair cross section of Pinellas
County." After Gordon's counsel joined in the objection, thetrial judge
noted that:

Counsel on both sides are well aware that the jurors are selected at
randomin Pinellas County by computer and they are likewise sel ected
at random as a panel downstairs. 1I'm sure there are some black ones
downstairs, but if | started plucking them out, that would be just as
wrong. In other words, | have no reason to doubt that these folks were
picked totally at random by the computer selection and at this point in
time, I'm sure we may be adding to the group, so your motion is noted.
It's overruled because there's nothing | can do about it. But asl said, if
there'sany change, why | will makesurethat therecordreflectsthat there
are some blacksto be added to the panel. [footnote omitted]. (Emphasis
added.) Neither McDonald's nor Gordon's counsel challenged the
factual basis of the trial judge's ruling that the venire was randomly
selected by computer, nor did either of them follow any of the
procedures established in Duren or required by FloridaRule of Criminal
Procedure 3.290 for substantiating a prima facie violation of the fair
Cross-section requirement.

Similarly, on appeal, Gordon does not challengethe processfrom
which the venire is generated in Pinellas County. Indeed, Gordon
acknowledges that the venire was sel ected randomly when he suggests
inhisbrief that "[i]f there were no blacksthere that day, the court could
have reconvened the next day and used the same random procedure it
used to get these first fifty." (Emphasis added.)

Accordingly, we agreewith the State that our decisionin Johnson
v. State, 660 So. 2d 648 (Fla. 1995), isdispositive of thisissue. [footnote
omitted]. In Johnson, the defendant claimed that he was not tried by a
representative jury since, in hisfour separate cases, only two out of one
hundred sixty venire members were black. We dismissed Johnson's
claim, finding no error since it was unrebutted that the venire was
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randomly generated by computer. Id. at 661. Sincethat isprecisely the
situation here, we find no error in the trial court's denial of Gordon's
motion. Therefore, wedeclineto employ aDuren analysissince Gordon
made no factual showing to the trial court from which such an analysis
could be made.

See Gordon, 704 So. 2d 107, 110-112

Given that Defendant was fully informed by this Court as to what would be
necessary to proceed on this claim, the trial court properly denied this clam in
postconviction where Defendant failed to meet these requirements. Asexplainedin
thetrial court’s Order denying postconviction relief,

The only document collateral counsel added to appellate counsel’s
argument was a statistical showing that based on the 1990 population
census count, themake-up of Pinellas County in 1990 was 7.73% bl ack.
Collateral counsel made no effort to find out what the make-up of the
entire venire was on the date the Gordon jury was chosen. Collateral
counsel made no effort to try to show that what this court said at
Gordon'’ strial, and again at the Huff hearing was untrue. Thetruth, as
believed by this court, then and now, is that Pinellas County jurors are
randomly selected by computer from the entire available pool of jurors,
probably registered voters at the time of Gordon’s trial in 1995. A
sufficient number of randomly selected jurors are summoned to
accommodate seven circuit judgeswho handlecriminal felony trialsand
six county judges who handle criminal misdemeanor trialsin Pinellas
County on any given trial day. When a judge requests a particular
number of jurorsfor agiventrial, thejury coordinator hasthe computer
randomly select the number of jurors requested by the judge from the
entirevenirein attendance. Theserandomly selected jurorsarethen sent
totheindividual judge’ scourtroomto beginthevoir direprocess. Since
this is the way jurors are selected in Pinellas County, there can be no
systematic exclusion of black people from Pinellas County juries. See
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Gordonv. Sate, 704 So. 2d 107, 112 (Fla. 1997); Johnson v. Sate, 660
So. 2d 648, 661 (Fla. 1995).

Even though trial counsel may have been ineffective in not
following FloridaRuleof Criminal Procedure3.290, at thetimeheraised
this issue at trial, he could not have satisfied the requisite Duren
proceduresany morethan collateral counsel has. Durenv. Missouri, 439
U.S. 357 (1979). Therefore, no relief would have been afforded at trial
had the Rule been complied with, and no collateral relief can beafforded
either. Simply put, aprimafacie showing of the systematic exclusion of
black jurors must be shown to warrant an evidentiary hearing on this
issue, and then proof of a systematic exclusion must be proved at the
evidentiary hearing to warrant anew trial with adifferent, and properly
constituted venire. No prima facie showing has been made, and
summary denial is, therefore, appropriate. Robinsonv. Sate, 707 So. 2d
688, 699 (Fla. 1998).

(PC-R 111/439-440). See dso Arbelaez v. State, 775 So. 2d 909, 913(Fla

2000)(summary denial appropriate), citing Robertsv. State, 568 So. 2d 1255, 1259

(Fla. 1990) (stating that claim of ineffective assistance of counsel will warrant an
evidentiary hearing only where the defendant alleges "specific facts which are not
conclusively rebutted by the record and which demonstrate a deficiency in

performance that prejudiced the defendant™).
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|SSUE |1

WHETHER THE TRIAL COURT
APPROPRIATELY SUMMARILY DENIED
DEFENDANT'S CLAIM OF INEFFECTIVE
ASSISTANCE FOR FAILURE TO MOVE TO
EXCLUDE OR SUPPRESS THE TESTIMONY OF
SUSAN SHORE. (ASRESTATED BY APPELLEE).

While Defendant arguesthat trial counsel wasineffectiveinfailingto suppress
the testimony of Susan Shore, he provides no legal or factual basis for doing so.
Defendant simply argues that the State did not have a strong case against Shore asa
principal in this murder.

More importantly, in the motion filed below Defendant did not raise the
arguments now set forth on appeal. The lower court’s order summarized the
Defendant’ s position below as follows:

In his Motion, 6-8, the defendant suggests that trial counsel was
ineffective for his failure to file and argue a Motion to Exclude and/or
Suppress the testimony of state’s witness, and indicted co-defendant,
Susan Shore. Collateral counsel suggests that the prosecutor violated
Federal bribery laws and Rule 4-3.4 of the Rules Regulating the Florida
Bar by making an agreement with witness Susan Shore to reduce her
chargesin exchange for her truthful testimony. For his proposition, he
cited in the defendant’s motion two Federal cases that were not in
existence at thetimeand U.S. v. Lowery, Case No. 97-368-CR-ZLOCH
(USDC So. D. Fla. August, 1998). Both of these cases had been
reversed by the time of the Huff hearing. U.S. v. Sngleton, 165 F.3d
1297 (10" Cir. 1999); U.S. v. Lowery, 166 F.3d 1119 (11™ Cir. 1999).
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(PC-R111/441). Theseargumentswererejected by thelower court for several reasons.

First, where Singleton and Lowery werereversed, trial counsel cannot befound

ineffectivefor failureto anticipate an appellate decision not in existence. Bottoson v.
Singletary, 685 So. 2d 1302, 1304 (Fla. 1997). (PC-R 111/441). Secondly, the State
did not violate any law or ethical provision where the State “simply chose the least
culpable defendant and entered into a plea bargain with her in exchange for her
cooperation by testifying truthfully against other co-defendants.” (PC-R111/441). The

Florida Supreme Court recognizes both the right and necessity of this common

practice. Hunt v. State, 613 So. 2d 893 (Fla. 1992); State v. Benitez, 395 So. 2d 514

(Fla. 1981). SeedsoKight v. State, 784 So. 2d 396 (Fla. 2001)(appropriate to plea

co-defendant to lesser as part of plea agreement where co-defendant gave names of
witnesses against defendant to State).

Thus, thetrial court concluded summary denia wasappropriatewhere[t]here
was no basis at thetime of thetrial, and thereis none now, that would have sustained
trial counsel’ smotion to suppress/exclude Susan Shore' stestimony in Mr. Gordon’'s
trial. Trial counsal is not required to file futile motions.” (PC-R 111/442).

In comparison, the arguments now raised by Defendant on appeal aredifferent

than those set forth below. Here, Defendant makesno mention of any illegal conduct
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on the part of the State with respect to Shore's plea deal. Rather, Defendant now
argues trial counsel was ineffective for failing to sufficiently challenge Shore's
credibility. Wherethisissuewasnot specifically raised inthelower court, itisbarred

from consideration here. See Steinhorst v. State, 412 So. 2d 332, 338 (Fla. 1982).

Substantively, thisclaimisalso without merit. Initialy, on direct examination
by the State, Shorereveal ed she had a so been charged with first degree murder along
with the other codefendants. (T1617-1618). At the time of her trial testimony, the
State had offered to allow Shore to pleato the lesser included offense of accessory
to murder, but she had not decided whether to accept the plea because she continued
to maintain her innocence. (T1618). She had been incarcerated for ten months and
was on house arrest at the time of Gordon'’ strial. (T1616-1617). Shealso explained
that she understood that a conviction would lead to her deportation from the United
States. (T1619).

On cross-examination, Shore admitted that sheknew she had been charged with
first degree murder prior to fleeing to Jamaica. (T1623). She also understood the
penalty for first degree murder in Floridawould be either twenty five yearsin prison
or theelectricchair. (T1623-1624). Shorefurther testified that shewasoffered aplea
deal to the lesser of accessory and was released from prison to house arrest.

However, sheclaimed not to know whether her cooperation with authoritiesled to her
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release, but she admitted to cooperating and agreeing to testify in court. (T1626-
1627).

Consequently, Shore' srelationship withthe Statewasfully explored during her
testimony. Therefore, counsel cannot be deemed ineffective for not adequately

impeaching Shore where the jury was properly informed on the topic.
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ISSUE |11

WHETHER THE TRIAL COURT PROPERLY
DENIED DEFENDANT'S CLAIM OF
INEFFECTIVE ASSISTANCE FOR FAILING TO
PRESENT AN ALIBI. (AS RESTATED BY
APPELLEE).

Next, Defendant challenges the denial of his claim of ineffective assistance
based upon Attorney Love' s decision not to pursue one of the three untenable alibis
urged by the Defendant.* Following an evidentiary hearing on this matter, the tria
court found no deficiency in counsel’ sperformancewherethealibi wasnot supported
by the evidence and Defendant knowingly waived pursuit of an alibi.

Judge Schaeffer explained thefactsleading up to Defendant’ swithdrawal of his
alibi defense asfollows:

...[T]ria counsel filed a Notice of Intent to Claim Alibi and listed the
following witnesses in support of the defense: Flovia Patricka Tyrell,
Robert Zelaya, and Scott Barnes. He [Defendant] states that these
witnesseswould havetestified that at thetime state witness Susan Shore
testified Gordonwasat thevictim’ sapartment, hewasin Miami, Florida
and couldn’t have been involved in the murder of Dr. Davidson.
Defendant acknowledged that after hefiled hisnoticethat hewould
rely on an alibi as adefense, the co-defendant, Meryl McDonald filed a
motion to sever histrial from Gordon’s. At the hearing on McDonald’s
Motion to Sever, scheduled by the court on the morning thetrial wasto

11t appears that Defendant has put forth at |east three different
alibis claimng he was in Mam at the tinme of the nurder.
Al ternatively, he was either with Tyrell at the beach, at the
dogtrack or getting her tires changed at Tire Kingdom
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begin, Gordon acknowledgeshewithdrew hisdefenseof alibi. However,
he says he did so on the advise of counsel, but without having been told
by counsel that no physical evidence connected him to the scene.
Motion, 8-9; HH. 27-40. This seems incongruous if, as the defendant
claims, hewasinMiami. If that were so, hewould have known all along
that there was no physical evidence connecting him to the scene of the
crime.

(PC-R 111/442-443).

Defendant pursued his assertion that he unknowingly waived hisalibi defense
at trial through thefollowing evidentiary hearing testimony, assummarizedinthetria
court’s Order:

At the evidentiary hearing, the defendant called three witnesses,
defendant’ s sister, Norma Rose, who was not listed on the defendant’ s
list of alibi witnessesfor trial, defendant’s girlfriend and mother of his
two children, Flovia Tyrell, who was listed on his list of witnesses to
establish his alibi for trial, and the defendant testified as to his
whereabouts on the day of the murder. He did not call Robert Zelaya,
or Scott Barnes, two of the three witnesses whom he had listed on his
alibi noticefor histrial. (It appeared at the evidentiary hearing that Scott
Barnes, Mr. Love sinvestigator, waslisted in casethe defendant wanted
topursueanalibi that heand Ms. Tyrell had been at the TireKingdomon
thedate of the murder. But thisalibi did not pan out. Itisstill unknown
to me who Robert Zelaya is. Perhaps he is someone from the horse
track, wherethe defendant thought he might have been. Thisalibi did not
pan out either.)

The defendant’ s sister testified that the defendant and Ms. Tyrell
arrived at her homeintheafternoon between 3:00 p.m. and 4:00 p.m. and
left between 7:00 p.m. and 8:00 p.m. They cameto have dinner. EH.
134-135, 138. She concedes, however, she does not know that date of
thisdinner visit, but wastold by Ms. Tyrell. EH. 135, 139. She stated
shetold Mr. Lovethisbeforethetrial and at thetrial. EH. 137, 139. On
cross-examination, sheadmitted she had talked to law enforcement about
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this case on several occasions. She states she told one of them,
Detective Celona, the defendant had beenwith her “ intheevening.” EH.
145-147. However, during the state's case, they called Detective
Noodwang, who had gone to see her shortly after the murder with
Detective Celona. It was histestimony that although Ms. Rose did not
think her brother could have committed amurder, shedid not indicatehe
was with her, or at her house on the day of the murder. EH. 280-281,
284.

The fact that Ms. Rose does not know what date the defendant
and Ms. Tyrell were at her house for dinner makes her ineffectiveasan
alibi witness, as what she wastold by Ms. Tyrell would be hearsay and
inadmissible. Additionally, thefact that thedetectivesonthe casevisited
with her soon after the murder, and she never indicated her brother had
been at her house on the date of the murder would have been rebuttal
impeachment testimony had the alibi defense been put on, and had this
witness been called.

The defendant’s girlfriend, Ms. Tyrell, testified the defendant
picked her up on January 25, the day of the murder, between 9:30a.m. -
10:00 am. They went to breakfast and then went to the beach. After a
while, they came back to her house and then went by the defendant’s
sister’s house in the afternoon or evening. They had dinner, and left
about 8:30 in the evening. EH. 150-152. She says she talked to Mr.
L ove, thedefendant’ strial counsel, about defendant’ salibi and produced
a picture that was taken on the beach. EH. 152-154. She saysitisa
regular thing for her and defendant to go to the beach, but she didn’t
generally take pictures when they were at the beach EH. 154.

On cross-examination, Ms. Tyrell admitted she had been
interviewed (she called it “terrorized”) by various police officers about
the case. EH. 155-156. She denied that sheinitialy told the police that
shedid not know wherethe defendant was on the day of themurder, and
that she didn’t see him often, only when he occasionally stopped by to
seetheir child. EH. 158. Shedidn’'t recall if she had ever stated that she
and the defendant had gone to have her tires fixed on the date of the
murder. EH. 160-161. She didn’t recall discussing with the police a
receipt from thetire store that had adifferent date on it from the date of
the murder. EH. 160, 161.

At the evidentiary hearing, Detective Noodwang testified. He
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indicated he had interviewed Ms. Tyrell soon after the murder on a
minimum of threeoccasions. EH. 266. Heindicated that duringtheir first
contact she was alittle reluctant, but as they continued to meet, things
got better and sheactually invited himto comeover “any time.” EH. 2609.
The detective stated he asked this potentia alibi witnessif she knew of
Gordon’s whereabouts on the date of the murder and “she had no
knowledge of hiswhereabouts. Shecouldn’t eventell usthelast timeshe
had seen him.” EH. 269-270. He said thisiswhat she said on the first
and second interview, thefirst being February 26, and the second being
March 11. EH. 270-271, 273-274, 276. Hefurther said Ms. Tyrell never
told him that on the day of the murder, she was with Mr. Gordon. EH.
271.

On cross-examination, hewasn't certainif heasked thewitnessof
the defendant’ swhereaboutsat thefirst interview, EH. 274-275, 284-287,
but hewas certain he did inquire onthe second interview. EH. 275-276,
287.

Thedetective put all theinformation he obtained from Ms. Tyrell
in his police reports, and provided them to the state. EH. 269, 271.

Ms. Tyrell would have not have been an effective alibi witness.
She had never told Detective Noodwang, even when asked, about the
defendant being with her at the beach and his sister’s house. Other
detectiveshad been with Detective Noodwang and could have confirmed
what he said, and what shedid not say. EH. 275, 286. If thealibi defense
had been put on, Detective Noodwang and the other detectiveswho had
been present would have been called asrebuttal impeachment witnesses
for thestate. Additionally, the defendant, when hetestified, agreed with
Ms. Tyrell that they go to the beach often, but disagreed with her
statement that she didn’t generally take pictures when they went to the
beach. He said that Ms. Tyrell “aways takes pictures, everywhere’;
“[W]e adways, when we go to the beach, you Honor, right....Flo has a
camera.” EH. 224, 226. Thus, eventhedefendant contradictsMs. Tyrell.

Robert Gordon was the last witness to testify at the evidentiary
hearing about his alibi. He said he was in Miami on the date of the
murder, with “my children’smother.” EH. 163, 178, 182, 202. Hesaid
he had picked up Ms. Tyrell about 9:45-10:00, and went and bought
some Pampers for his young son. EH. 182. Then he went to a
supermarket, and then to “some Jamaican restaurant.” EH. 218. He
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appears to say they were at the beach. EH. 222-227, but he never
mentionsat theevidentiary hearing, nor apparently to hislawyer, sincehis
sister was not listed asan alibi witness, that hewas at hissister’ shaving
dinner.

What kind of awitnesswould Mr. Gordon have madein hisown
defense at histrial? To say that he would be adifficult witness for any
lawyer to control on the stand would be an understatement. At the
evidentiary hearing, he was often unresponsive, often rambling. One
would haveto read all histestimony, or asubstantial part of it to seethe
frustration any lawyer, any court, and probably ajury would have with
Mr. Gordon'’s style of testimony. EH. 162-229.

At the evidentiary hearing, he originally said he had never met
Susan Shore, never had even talked to her, and that she was “lying”
about himbeing at the Dr.’ sapartment. EH. 166, 202, 205, 219. Helater
changed histestimony when it became apparent Mr. Schaub had areport
from the British Consulatein Jamai ca, which reported he had been there
with Ms. Shore. EH. 219-220. He also agreed he had seen her at the
racetrack in Miami, but maintains they were not friends, and “| had no
dedlingswith her”. EH. 220-221. He said he had never met and did not
know co-defendants Denise Davidson or Leo Cisneros. EH.167, 205,
222. Hesaid hewasnot with co-defendant Meryl McDonald onthe date
of the murder. EH. 167, but agrees he was with him “about two times’
in Tampa. EH. 203. He said the testimony from Days Inn manager,
Claire Dodd, who identified him as being at the Tampa Day’ s Inn hotel
on the day of the murder and also on January 18, 1994 was“alie’. EH.
203-204. He said the neighbor of the victim, Jeanette Springer, who
identified him as being outside the Thunderbay Apartments with Ms.
Shore before Dr. Davidson arrived home on the day of the murder was
“lying”. EH. 204-205. Clyde Bethel testified at trial that he was asked
and paid to come to Tampa on two occasions with Gordon and
McDonald, and on both occasions, they all three met with “Carlos’,
whom heidentified at trial asLeo Cisneros. At the evidentiary hearing,
the defendant said Clyde Bethel never said it was he, only Mr.
McDonald. EH. 206. Further, hesaid PatriciaVega, who testified at the
trial that she came up to Pinellas County with Gordon and McDonald,
dressed like anurse, and wastold to say shewas Dr. Gordon’ s assistant
If anyone asked, hadn’t said that, and “| didn’t go anywhere with Ms.
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Vega.” EH. 206, and on and on EH. 207-212.

In essence, every piece of evidence that the state asked about at
theevidentiary hearing that linked Mr. Gordon to thiscrimewasuntrue.
He would have testified at trial and would have had to state to the jury
that all this evidence, and much more he would have been asked about
at trial, was not true, just as he did at the evidentiary hearing. And the
defendant was clear at the evidentiary hearing that he wanted to testify
and expected to testify and was quite angry when Mr. Love announced
at the end of the state’ s case that thiswould not happen, as he expected
hisalibi defenseto be presented. EH. 173-174, 175, 177, 178, 182-185,
193, 196, 197, 198-199, 201-202.

The problem with defendant’s testimony is that it contradicts
witnessafter witnesswho testified inthe state’ scase: Ms. Shore T. 1510-
1663, Mr. Bethyl T. 1337-1414, Ms. VegaT. 1415-1469, Ms. Dodd T.
1070-1108, Ms. Springer, T. 587-620 and others hewasn’t asked about
at the evidentiary hearing, but would have been asked about at trial, and
would have had to deny what they said to support his aibi. He
contradicts all of many witnesses who testified about the phone callsto
and from acell phone provided by Ms. Davidson to the defendants, and
witnesses who testified about phone calls to a beeper provided by Ms.
Vegato the defendants. He contradicts 19 of the money transfersfrom
Ms. Davidson (who sent the money usually under the name of Pauline
White) to Gordon, who signed for them in his own name, since
identification had to be provided on the receiving end of a money
transfer, and fingerprints of Gordon’s and Davidson’'s found on some
documentsof transfer. Histestimony, with all the contradictions, would
have been before the jury. 1t would not have been a pretty sight.

(PC-R 111/443-449).

Whilethetrial court characterized the abovetestimony as problematic, at best,
the more important question was whether Attorney Love's decision to abandon an
alibi defensewasacompetent strategy to which Defendant knowingly andintelligently

acquiesced. On that topic, the trial court concluded as follows.
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All of the above is pointed out to show why Mr. Love did not
want to put on an alibi defense. As he stated numerous times at the
evidentiary hearing, inhisopinion, and everyoneelse' swhowasfamiliar
with the case, the alibi defense had no chance of success. EH. 316, 319,
332, 335, 336-337, 341, 343-344, 345, 348, 354, 355, 397-398, 401, 453.
Mr. Schwartzberg testified at the evidentiary hearing that he found the
alibi defense soincredible, that hefiled amotionto sever hisclient’ stria
from Gordon’ strial which heintended to pursue until Gordon withdrew
hisalibi defense. EH. 294, 319, 324.

Whilethe above exercise wasinteresting to show theweakness of
thealibi defense, and perhapsto show defendant’ s credibility problems
should hehavedecided totestify, that isnot thereal issue. Thereal issue
isdid thedefendant decideto abandon hisalibi defense, after discussing
the issue with his attorney(s). Mr. Love, the defendant’s lead trial
attorney, made it clear that the decision to put on an alibi defense was
Gordon'’s, and that he continued to investigate the defense, even when
he thought it was a doomed defense. He eventually filed the Notice of
Intentto Claim Alibi at hisclient’ sinsistence. Hemadeit clear, also, that
it washisclient’ sdecision to withdraw hisalibi defense, and proceed to
a joint trial with co-defendant McDonald, presenting a joint and
compatible defense. Love testified that he and the defendant, and
sometimesthe co-defendant and hisattorney, had strategy sessions, and
ultimately, Gordon decided to waivethe adibi defense. Hemadeit clear
that if hisclient had not wanted to withdraw his defense, he would have
proceeded with it at aseparatetrial, asMcDonald had filed aMotion to
Sever in the event Gordon insisted on going forward with his alibi
defense. EH. 330-342, 343-348, 353-356, 397-400.

At the evidentiary hearing, the defendant testified regarding this.
While collateral counsel tried valiantly to pursuethisissueasclaimedin
his motion, that isthat the defendant didn’t know about all the physical
evidence, and thus could not make a knowing, intelligent waiver, the
defendant, whileacknowledging thetruth of that statement, whendirectly
asked, continued to state that he did not believe he had withdrawn or
waived hisalibi defense, and was quite surprised, actually angry, when
he heard Mr. Love announce that he was going to rest and not call any
witnesses. Heindicated he at all timeswanted to testify and pursuethis
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aibi defense, and did not waive it. He indicated there had been no
strategy sessionswhere thiswasdiscussed. He stated when | discussed
hiswaiver with himin open court beforethebeginning of trial, hedid not
understand what he (or |, apparently) was saying, because he wanted to
testify and pursue hisalibi at trial, and thought that was what was going
to happen. In essence, histestimony wasin complete conflict with his
trial counsel. EH. 173-185, 188-200, 201-202, 464.

While often times this court has only the testimony of the
defendant and hisattorney in these post conviction motions, inthis case
there is other testimony and record evidence on this issue. At the
evidentiary hearing, thestatecalled Mr. Michael Schwartzberg, who had
been the lead trial counsel appointed for co-defendant McDonald.
Schwartzberg's testimony was consistent with Love's. EH. 292-295,
298-301, 309-312, 313-319, 323-325.

Additionally, as to the withdrawal of the alibi defense, and the
subsequent withdrawal of the motion to sever, this court discussed this
in open court with the defendant, in the presence of Mr. Love, Mr.
Schwartzberg, and Mr. McDonald. T.3-6, attached as Exhibit B. There
Isno doubt in anyone’ smind, except the defendant’ s, that he was doing
exactly what had been discussed, and agreed to previously. EH. 319,
324-325, 400-402. Although the defendant says he didn’'t really
understand, both Mr. Loveand Mr. Schwartzberg thought the defendant
to beintelligent, quite capabl e of understanding the English language, and
being ableto understand what hewas doing when heagreed towithdraw
thealibi defense. EH. 344-345, 319. Thiscourt also notesthat during the
course of thedefendant’ stestimony at theevidentiary hearing, that while
the defendant might be considered adifficult client to handle, in that he
wants to go where he wants to go rather than answering the attorney’s
guestions, he had no problems understanding the questions that were
asked. See entire transcript of the defendant’s evidentiary hearing
testimony. EH. 16-228, 462-465.

Finaly, regarding Mr. Gordon’ s right to testify, his lawyer says
they discussed this. EH. 348, and although Mr. Gordon deniesthe court
made any inquiry about his testifying or not, EH. 201-202, the court
clearly asked both Mr. McDonald and Mr. Gordon, outside the presence
of the jury, if either one of them wanted to testify. Mr. Gordon, after
acknowledging that heunderstood thiswashisdecision, stated it washis
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desire not to testify. T. 1962-1965, attached as Exhibit C.

In conclusion, the defendant has made no showing that counsel
was ineffective for not putting on an alibi defense. First, it was not a
good alibi, but more importantly, the defendant clearly waived hisright
to both testify and have alibi witnesses called in hisdefense. It washis
decison. He made it, after good advice of counsel. He cannot now be
heard to complain for his own decisions. Thisissueis denied.

(PC-R111/449-452)(emphasissupplied). See Sweet v. State, 810 So. 2d 854, 861 (Fla.

2002), citing Mahara] v. State, 778 So. 2d 944, 959 (Fla. 2000) (holding that counsel's

strategic reason not to call alibi witness could not constitute deficient performance);

Rose v. State, 675 So. 2d 567, 570 (Fla. 1996) (same).

Even assuming trial counsel was deficient, Defendant could not have been
prejudiced by the failure to pursue an aibi which flew in the face of eyewitness
testimony from numerousindividual s placing Defendant at thevictim’ sapartment on

the date of the murder. As such, thisissue was properly denied.
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ISSUE |V

WHETHER THE TRIAL COURT PROPERLY
DENIED DEFENDANT'S CLAIM OF
INEFFECTIVE ASSISTANCE FOR FAILING TO
SEEK A ERYE HEARING ON THE
ADMISSIBILITY OF DNA EVIDENCE. (AS
RESTATED BY APPELLEE).

Here, Defendant merely second guessesthetrial strategy adopted by Attorneys
Loveand Schwartzberg. Both defenseattorneystestified at theevidentiary hearing that
they made a strategic, informed decision not to challenge the DNA evidence which
showed thevictim’ s blood on co-defendant McDonald’ sshirt. Their theory wasthat
Gordon and McDonald went to the scene to retrieve a document from the victim.
After they left the scene, Leo Cisneros killed the victim and later planted the DNA
evidenceon McDonald’ sshirt. Giventhisdefensetheory, the DNA evidencewasnot
an issue. In fact, the additional presence of unknown DNA on McDonald’s shirt
served to bolster their claim of a set up.

Nevertheless, Defendant now claimsthat counsel wasineffectivefor pursuing
thisstrategy and not challenging whether the popul ation geneticsused inthe statistical
testimony was generally accepted in the scientific community. Again, thisis mere
second guessing of the strategy employed, and cannot serve as a basis for granting

postconvictionrelief. SeeCherryv. State, 659 So. 2d 1069, 1073 (Fla. 1995)(standard
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is not how current counsel would have proceeded in hindsight).

Thetrial court’ s order reflects the inadequacy of Defendant’ s position on this
matter. First, had the defense attorneys sought a Frye hearing, the trial court would
have ruled against them.

Based on the totality of the experts' testimony, had they been called as
expertsin aFryehearing, | would havefound that the problem of ethnic
substructure affecting the population frequency cal culations, which had
caused the Vargus court, Vargus v. Sate, 604 So. 2d 1139 (Fla. 1%
DCA, 1994) to conclude that Frye could not be met in 1990 in a case
involving a Puerto Rican defendant, had been sufficiently cleared up
before Gordon’s 1995 trial to admit Agent Vick’ s testimony. In other
words, had Mr. Love requested a Frye hearing, and had the testimony
beforethiscourt been what it wasat theevidentiary hearing, | would have
found that there was, in 1995, the time of Gordon’s trial, general
acceptanceinthescientific community (forensic popul ation genetics), to
permit Agent Vick’ sDNA testimony, including hispopul ation frequency
testimony. EH. 21-126. Accordingly, Gordon’'s counsel cannot be
deemed ineffective for not pursuing a motion which would have been
denied.

(PC-R 111/453).

On appeal, Defendant only challenges thetrial court’s reliance on the State's
expert testimony in reaching the conclusion that the popul ation statistics met the Frye
standard. Specifically, Defendant urgeserror becausethetria court relied ononly one
biased expert opinion without referring to any Floridajudicial opinions, or scientific
or legal publications. However, thetrial court also heard the testimony of the defense

expert who generally agreed with the State expert’ s opinion on the databasesrelevant
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to this specific case. (PC-R 1V/615). Further, Defendant provides no opinions or
publications of any kind in support of his current position. Assuch, thetrial court’s
conclusion regarding the outcome of a Frye hearing on this matter is soundly based
In the expert opinion presented at the evidentiary hearing.

Moreover, regardiess of the likelihood of success of a challenge to the
admissibility of the DNA evidence, thetrial court additionally found no Strickland
error based on this claim.

However, this Frye analysisis not the only thing regarding this
Issue which causes this court to resolve it against the defendant.

If isclear fromthetestimony of Mr. Love, and Mr. Schwartzberg,
attorney for co-defendant McDonald, that they made a strategic choice
that the small amount of blood on asweatshirt that may have been worn
by Mr. McDonald, or as also contended by the defense, planted at the
motel room by co-defendant Cisneros, whom the defense told the jury
may have been the actual killer, was more helpful to their case than
harmful. The reasons for this strategic choice were several:

1. McDonald and Gordon were placed on the grounds of the
victim’ sapartment at or near the time of the murder by co-
defendant Susan Shore, and Gordon was additionally
placed on the grounds by a neighbor, Ms. Springer, who
saw Shore and Gordon together on the grounds before the
doctor camehome. Otherssaw awhite, blond woman, and
ablack man playing catch with asmall ball (acricket ball,
according to Shore), but did not get agood enough ook to
makeapositiveidentification. Shoretestifiedthat whenthe
doctor came home, Gordon went off with him toward his
apartment, and was not seen again for approximately 20
minutes. It was the state's theory, corroborated by the
medical examiner, that this is when the doctor was killed.
Shore' s testimony was very difficult to deny since it was
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corroborated on several fronts.

The circumstances |eading up to the homicide showed the
defendants, Gordon and McDonald, coming to the
Tampa/St. Petersburg areaand meeting with co-defendants
Cisnerosand Davidson onsevera occasions. Additionally,
on one occasion, Gordon, McDonald, and state’ s witness,
ClydeBethyl, went to the Thunderbay Apartmentsto seean
apartment exactly like the doctors, and passed themselves
as father, son, and cousin who expected to purchase a
similar unit. Not only did Bethyl testify to this, but Lisa
Gubov, leasing agent of Thunderbay Apartments,
confirmed this and identified Gordon and McDonald. A
maintenance man also identified Gordon as being in the
clubhouse. This ruse gave them an opportunity to see the
actual layout of the doctor’ s apartment, and they left with
a sight plan of the apartment grounds, and a floor plan of
the doctor’s unit. This testimony, and identification,
corroborated Clyde Bethyl’s, who was a friend of the
defendants, and testified at thetrial regarding thisand many
other incriminating events. It would have been difficult to
deny or explain this testimony, except to not challenge it
and infer they needed thisinformation to get the paper they
were sent to retrieve.

Susan Shore, co-defendant, testified when Gordon and
McDonald returned to the car, presumably from the
doctor’ s apartment, they were not out of breath, were not
wet and had no blood on them that she could see, giving
rise to the defense contention that they went to the
apartment to get a paper regarding the divorce/custody
battle of the Davidson’'s. Furthermore, Shoretestified that
McDonald actually patted hisstomach when hereturned to
the car, said “I’ve got it”, or “I’ ve got the piece of paper”
and she heard a paper crinkle under his shirt where he
rubbed it. Thistestimony fit quite nicely with the defense
theory that they had gone to the victim’'s apartment to
retrieve apiece of paper or adocument that Mrs. Davidson
wanted, and that they left the apartment after they got the
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piece of paper, and someone else came in after them and
killedthedoctor. Thelawyerswereableto effectively argue
that if they had been involved inthe murder, wheresigns of
quite a struggle were apparent, that they would have been
wet, had blood on them, and showed signs of a struggle,
such as being out of breath, etc.

A friend and co-worker of Mrs. Davidson, PamWillis, went
to stay with her thenight of themurder. Shesmelled smoke
and asked what it was. At first she was told it was Leo
smoking. However, later, she went to the bathroom and
found ashes from paper on the floor, with amatch nearby,
and cleaning fluid. Sheasked Davidson the next day about
his, and wastold it was old |etters from the doctor that she
didn’t want anyone to read. This fit in with the defense
theory that it was the paper that Ms. Davison had wanted,
and that the paper iswhat the defendantswere hired to get.
Gordon was seen at the DaysInn hotel in Tampaon the day
of the murder. He was identified at trial by Claire Dodd,
manager of the Days Inn, who said a blond white woman
had comein to rent aroom on the day of the murder. Her
records indicated Ms. Shore (not the name she used) had
checked in at 11:02 am. There were no rooms cleaned at
11:00 am., but Ms. Shore said she would take adirty one,
as al she needed it for was to take a shower. About an
hour after Shore checked in, she saw a man she identified
as Gordon in the lobby, with aman she had seen the week
before at the hotel, again with Gordon, who had signed in
on January 18" asR. Gordon. Thereason she knew it was
the same man she had seen with Gordon the week before
was because the man had been wearing a purple striped
jacket the week before when hewasthere. Thejacket was
guitedistinctive, and wasidentified at trial asbelonging to
McDonald. It was taken into evidence by the police, and
thejacket wasidentified at trial by Ms. Dodd, although she
could not positively identify McDonald. The room rented
to and identified by Susan Shore was the room where the
sneakers and gray sweatshirt, purportedly purchased by
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Ms. Davidson the night before the murder, and worn by
McDonald the day of the murder, were left behind,
recovered by the police and ultimately checked for blood,
hairs, and fibers. The shoes had specks of human blood
on them, but the specks were too small to test. The
sweatshirt had thevictim’sDNA onit. It also had hair that
matched McDonad' shair onit, andfibersthat matched the
bathrobe and sash found at the Davidson murder sight.
The sash had been used to bind the doctor. This evidence
was documented by guest registrations, eye witness
testimony, and expert testimony. The defendants couldn’t
say al thiswasuntrue, sothey hadtofititintotheir strategy
that they were at the apartment to retrieve adocument, and
someone el se, maybe Cisneros, had done the murder.
Finaly, asthe attorneys for the defense opined at the Huff
hearing, there was another small amount of blood on the
sweatshirt that could not be identified by DNA testing as
being the victim’' s blood, and thus, with this unidentified
blood, they could tell thejury it might be Cisneros’ blood,
whom they suggested wastheactual killer and who planted
the sweatshirt at the hotel when hecamewithMs. Davidson
tovisit with Gordon and McDonald after themurder. This
evidence, or lack thereof, alowed them to bolster their
strategy that Gordon and McDonald had gone to get the
paper, but had not murdered Davidson.

Withall thisincriminating evidence, and much more, including cell
phone and beeper records that would seem to verify what was said by
Shore and others, regarding Gordon’s and McDonald’ s whereabouts,
defense counsel Love and Schwartzberg did not think they could
contend their clients were not at the doctor’ s apartment, or at the Days
Inn motel, but that they went to the doctor’ s apartment for the purpose
of getting a piece of paper, which they did, and that another or others,
perhaps Cisneros, actually killed the doctor. They then delivered the
piece of paper to Davidson and Cisneros when they came to the Days
Inn motel. The sweatshirt, with a few unnoticed specks of blood, and
not wet (according to Shore) when the murder scenewasvery wet from
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water, and very bloody, actually helped, rather than hurt, the theory of
defense, according to Love and Schwartzberg. Thus, neither of them
wanted a Frye hearing to exclude what they thought helped the
defendants case. EH. 296-298, 298-309, 312-313, 319-322,
Schwartzbert’ s testimony; EH. 349-352, 367-375, 394-397, 402-404,
406-408, 445-446, Love' s testimony.

Whilethere appearsto be some question asto when Mr. Love saw
the actual DNA report, thisis of no consequence, since he knew from
when hetook over the case that aminuscule amount of blood, identified
as coming from the victim, was on a sweatshirt which might have been
worn by McDonald, and that fibers from articles inside the victim’s
residence were found on the same sweatshirt, as well as McDonad's
hair. Healso knew about theunidentified DNA. EH. 385-387, 388-393,
406, 426-427, 430-434, 439-441, 442-444,

Further, the FBI report on DNA was dated June 22, 1994. EH.
Exhibit 4, and thereport onfibersand hairswere dated June 9, 1994. EH.
Exhibit 6. The DNA report wasfurnished to the Public Defender’ soffice
as additional discovery on July 29, 1994. EH. Exhibit 8. Mr. Lovesad
hesaw Exhibits4 and 6 early on during hisrepresentation. EH. 436-440.

Whether or not the defendant had actually seen the reports is
unimportant. The defendant knew what the blood, hair and fiber
evidence showed from the date of hisbond hearing. August 22, 1994,
attended by the defendant. EH. 466; Exhibit 9, introduced at the
evidentiary hearing. And, of course, if, ashe suggests, hewasin Miami
at thetime of themurder, hedidn’t need to betold therewasno evidence
linking him to the murder scene. He would have known it.

The best strategy to be put forth by the defenseis a decision that
should be left to trained trial lawyers, not defendants. Even so, the
strategy here appears to have been discussed with Mr. Gordon, and
agreed to by him. To the extent that the testimony of the defendant and
Mr. Love is in conflict, this court finds Mr. Love's testimony more
credible.

For all the reasons cited herein, Issue |V is denied.

(PC-R 111/454-459)(emphasi s supplied).
Thus, thetrial court ultimately concluded that the defense attorneys made an
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informed strategic decision to which the Defendant agreed. Consequently, no

ineffective assistance of counsel occurred. See Strickland v. Washington, 466 U.S.

668, 690 (1984) (“[s]trategic choices made after thorough review of law and facts
relevant to plausible options are virtually unchallengeable.”).
| SSUE V

WHETHER THE TRIAL COURT PROPERLY
DENIED DEFENDANT’'S CLAIM OF
INEFFECTIVE ASSISTANCE FOR FAILING TO
MOVE TO SEVER. (AS RESTATED BY
APPELLEE).

Defendant arguesthat heisentitled toanew trial because hislawyer did not seek
to sever his tria from that of his co-defendant, McDonald. In support of this
argument, Defendant claims that severance would have permitted Attorney Love to
pursue other alibis, such as“...not guilty by mere presence, alesser included based
on other facts or anon-death sentence based upon alesser degree of participation....”
(IB 44). However, thisargument ignores Defendant’ sevidentiary hearing testimony
wherein he denied being in Pinellas County at the time of the murder and claimed to
have been in Miami. (PC-R V/706-707). These proposed theories also essentialy
mirror the defensewhich waspresented, i.e., that Gordon and McDonald merely took

adocument fromthevictim and Cisneroskilled thevictim after they had | eft the scene.

As such, no prejudice has been demonstrated.
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Moreover, as thetria court found

... the defendant had an opportunity to have a separate trial once co-
defendant McDonald filed aMotion to Sever based on Gordon’ sNotice
of Intent to Claim Alibi. After discussion with is attorney(s), and
McDonald and his attorney(s), Gordon decided to forego his alibi
defense and withdrew it in open court. At that point, an agreed upon
joint defense was to be presented. The defendant had no grounds to
sever.

Even the defendant presented his severance issue as part of the
aibi issue. Motion, 12: HH. 79-81; Defendant’ s closing argument, 4.
Without an alibi defense, there is no doubt that a severance motion by
Gordon would have been denied.

Thereisoneadditional reason, not previoudly discussed, however,
that should be added. Had the defendant filed a motion for severance,
McDonald would havebeentriedfirst. Gordon had waived speedy trial;
McDonad had not. Love had been appointed only two months before
thejointtrial; Schwartzberg had been appointed longer than Love. AsMr
Lovetestified, Gordon had told Mr. Love “no continuances.” EH. 393,
Thismay have been another motivation for Gordon’ swithdrawal of his
alibi, and McDonald’ s consequent withdrawal of his Motion to Sever.
EH. 295-296, 314-315, 323-325, 393-394, 401-402. (These EH. pages
arejust the pages dealing with the defendant not wanting a continuance
and not having any grounds to sever without an alibi defense.)

Since Mr. Gordon decided not to pursue his alibi defense for
whatever his reasons were, his severance claim fails, asit is part and
parcel of the Alibi issue.

Asanaside, thedefendantiswrongtothink that if aseverance had
been granted, the scientific evidence against McDonald would not have
been admitted in his separatetrial. The state' s theory was that Gordon
and McDonald had killed the doctor at the behest of Ms. Davidson, and
Mr. Cisneros. They wereadll principalsinthecrime. All theevidencethe
state had against M cDonal d woul d have been admi ssibleagainst Gordon,
If histrial had been severed, just like it was all admissible against Ms.
Davidson in her severed trial. (Ms. Davidson'strial was severed at the
last minute because her attorney wasill, and unableto do to trial on the
date scheduled. Thestate elected to go ahead withthetrial of McDonald
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and Gordon, and tried Ms. Davison separately. In her separatetrial, she
was convicted of first degree murder. Beforetheillness, this court had
denied her Motion to Sever, finding she had no grounds to do so.)

(PC-R 111/460-461). As such, this claim was properly denied.
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ISSUE VI

WHETHER THE TRIAL COURT PROPERLY
SUMMARILY DENIED DEFENDANT'SCLAIM OF
INEFFECTIVE ASSISTANCE FOR FAILURE TO
OBJECT TO ALLEGED OPINION TESTIMONY
OFFERED BY MARY ANDERSON AND
DETECTIVE MICHAEL CELONA CONCERNING
THE LOCATION OF CO-DEFENDANT DENISE
DAVIDSON'S CELL PHONE DURING CERTAIN
CALLS. (ASRESTATED BY APPELLEE).

Defendant suggeststrial counsel was ineffective because hefailed to object to
testimony concerning the location of co-defendant Denise Davidson's cell phone
during callsmadeto Gordon and McDonald. Thetrial court’ sorder summarizedthis
clam asfollows:

...[D]efendant objectsto the testimony of Mary Anderson and that part
of the testimony of Detective Michael Celona who testified at tria
regarding roaming areas, location of cell sitesregarding cellular phones,
and the location of individuals placing certain cellular phone calls.... 2

Thegist of thisissueisthat thistype of testimony required expert
witnesses, and none of thethreewitnesses had the expertiseto render the
testimony they did. He says counsel wasineffectivefor failing to make
objections to exclude this testimony.

The state’ s Response, 14-17, is very thorough asto exactly what
each witnesstestified to, and gave explicit record pagesto support their

’2ln the trial court below, Defendant also challenged Detective
Noodwang’ s t esti nony i dentifying t he vVoi ce on certain
evidentiary tapes of phone calls as being that of co-defendant,
Meryl McDonal d. However, this argunment has not been raised on
appeal to this Court; and is, t herefore, barred from
consi derati on.
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response.

It is apparent that Ms. Anderson ssimply assisted the jury in
understanding Cellular One' shilling system, and Ms. Davidson’ scellular
phone billing in particular. She had been employed at Cellular One for
8-1/2 years, and was the director of security. T. 1804. While she
probably could have been qualified as an expert, based on her training
and experience, she was not offered as an expert. Counsel can’'t be
faulted for not making an objection that shewasnot qualified asan expert
when the state would ssimply have qualified her. But her testimony was
really not expert testimony, but merely that of afact witness explaining
apart of the evidence in the casg, i.e. the phone records.

Detective Celonaused themapsof Cellular One phonecompanies
cell siteareasfor Tampa and St. Petersburg, which had been identified
by Ms. Anderson. T. 1820-1821, and compared them with the records
of the cellular phone calls made from the cellular phone Ms. Davidson
gave to Gordon and McDonald to determine the location of the actual
phonefrom December 27, 1993 thru January 25, 1994. T. 1860, 1869-
1888. He aso found the location of the phone for the twenty-five calls
made on January 25, 1994, the day of the murder. T. 1888-1899. This
Isnot expert testimony, but testimony anyone could have given based on
the phone billings and the maps. He, as the lead detective in this case,
merely assisted thejury to understand what the evidence showed. There
was no objection counsel could have made that would have been
sustained.

(PC-R 111/462-463).

Given the factual findings of the trial court on this claim, Defendant is not

entitledtorelief. Thechallenged testimony wasproperly admitted without the need of

expert assistance. Seee.g., Alvarez v. State, 792 So. 2d 1255, 1257 (Fla. 3d DCA

2001)(detective testified that cell phone was used to call victim’s number on day of

robbery); and Mackerley v. State, 754 So. 2d 132, 134 (Fla. 4" DCA 2000)(FDLE
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agent testified regarding phone records).
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ISSUE VII

WHETHER THE TRIAL COURT PROPERLY
SUMMARILY DENIED DEFENDANT'SCLAIM OF
INEFFECTIVE ASSISTANCE FOR FAILING TO
SEEK A SEPARATE PENALTY PHASE JURY. (AS
RESTATED BY APPELLEE).

Defendant provides no legal grounds to support the argument that counsel
should have sought aseparate penalty phasejury. Rather, Defendant simply statesthat
the fact that he could have used various defenses, such as mere presence and lesser
participation, would have confused thejury inthejoint penalty phase. Thisstatement
ignores the testimony of Attorneys Love and Schwartzberg concerning the strategy
they choseto present to the jury. Thisclaim also ignoresthe fact that the Defendant
took the stand at the evidentiary hearing and testified that hewasin Miami at thetime
of the murder. Therefore, no factual basis exists to alow Defendant to pursue any
other alibi. Under these circumstances, this claim was properly summarily denied.

Thetrial court agreed there was no merit to thisclaim, explaining itsruling as
follows:

Indefendant’ sMotion, 14, hearguesthat trial counsel should have
requested a separate penalty phase jury from that of co-defendant
McDonald. AttheHuff hearing, | challenged collateral counsel to point
meto acasethat said | would have had to grant such arequest. Hewas
unableto do so. HH. 91-92. Asthis court stated at the Huff hearing, if

McDonald and/or Gordon had timely requested separate penalty phase
juries, that request would have been denied. HH. 90-95. While there
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might be circumstances to grant co-defendants separate penalty phase
juries, there was no reason to do so in this case, and | would not have
done so, even if requested. Counsel can’t be faulted for not filing futile
motions.

Additionally, while the Florida Supreme Court did state that
Gordon’ s identical request on appeal was procedurally barred, before
they began that discussion, they stated that his request for not only a
separate penalty phasejury, but also aseparate jury for each defendant,
was “without merit.” Gordonv. Sate, 704 So. 2d 107, 113 (Fla. 1997),
emphasis mine.

Thisissue is summarily denied.

(PC-R 111/464).
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ISSUE VIII

WHETHER THE TRIAL COURT PROPERLY
SUMMARILY DENIED DEFENDANT'SCLAIM OF
INEFFECTIVE ASSISTANCE FOR FAILING TO
SEEK A MISTRIAL BASED ON ALLEGED
PROSECUTORIAL MISCONDUCT DURING
CLOSING. (ASRESTATED BY APPELLEE).

Defendant arguesthat summary denia wasinappropriatefor hisclaimthat the
State argued facts not in evidence in closing. However, the trial court ruled that no
objection would have been sustained. Moreover, Defendant candidly admitsthat trial
counsel did object to the State's closing, (PP. 78), albeit unsuccessfully. Thus, no
deficient performance or prejudice can be demonstrated on these facts.

The trial court summarized the context of al parties closing arguments as

follows:

In defendant’ sMotion, 15, hesaystrial counsel wasineffectivefor
failureto object and ask for amistrial during the state’ sclosing argument,
wherein Mr. Fred Schaub said “He knows where that murder weapon
was and he knows what it is.....Gordon came out of Davidson's
apartment, but he was by himself.” He says, “These comments
constitute prosecutorial misconduct as there was no evidence that
established Gordon knew anything about amurder weapon nor had ever
beeninthevictim’ sapartment.” The Response, 19-20, suggeststhat Mr.
Schaub, thelead trial assistance stateattorney, wasmerely respondingto
Gordon’s first closing argument, and his comment was an invited
response.

Because neither defendant put on any evidence, the closing
argument order in the guilt phase was as follows:
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1)  Mr. Schwartzberg for co-defendant McDonald;

2)  Mr. Lovefor co-defendant Gordon;

3)  Mr. Schaub for the State;

4)  Mr. Schwartzberg, rebutting closing for McDonald;
5)  Mr. Loverebuttal closing for Gordon.

Inhisinitial closing argument, Mr. Lovestated that state’ switness
and co-defendant, Susan Shore, had testified that neither Gordon nor
McDonald brought back any murder weapon that she saw, and Detective
Celona had not found any murder weapon at the scene. T. 2070-2071.
This, of course, fit with the defendant’s strategy that Gordon and
McDonald went to the doctor’ s apartment to retrieve a paper from Dr.
Davidson, and someone else murdered him (and presumably took the
murder weapon with him/her).

Mr. Schaub, inhisclosing, discussed the missing murder weapon
and suggested Mr. McDonald may havethrownitinthelake behind the
doctor’ s condo since he came back to the car after Gordon did. He also
suggested that since acamerawas missing from the doctor’ sapartment,
but had not been seen by Ms. Shore, or recovered by the police, it might
have been the murder weapon and it might have beenthrowninthelake.
T.2114-2116. Thiswasall fair comment on reasonableinferencesfrom
theevidence, and inresponseto L ove' sargument asto their being alack
of any murder weapon connected to Gordon or McDonald.

Asto Gordon’s complaint re Schaub stating that “ Gordon came
out from Dr. Davidson’s apartment but he was by himself,” T. 2114,
there is no question it was the state’s theory that both Gordon and
McDonald wereinvolvedinthe actual killing of Dr. Davidson. Andthe
testimony that Gordon went with Dr. Davidson in the direction of Dr.
Davidson’ s apartment, coupled with the murder scene which included
binding, gagging beating, hog tying and eventual drowning of thevictim
supports the state’ stheory that it took at |east two peopleto pull off this
particular murder. Asstated at the Huff hearing, HH. 100-102, thiscourt
found the heinous, atrocious and cruel aggravator as to defendant
Gordon. HAC can't befound vicariously. The Florida Supreme Court
upheld this aggravator as to Gordon, actually citing this court’s order,
which found both defendants were involved in the actua killing of the
victim. Gordon v. Sate, 704 So. 2d 107, 116 (Fla. 1997). The Court,
after reviewing thiscourt’ sdiscussion of theheinous, atrociousand cruel
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aggravator, stated, “Our review of the record indicates that thisis an
accurate statement of the evidence adduced at trial.” Gordon, 116.
Schaub’ s closing argument complained of was, therefore, areasonable
inference from the evidence.

Since there is no objection Gordon’s counsel could have made
that this court would have sustained regarding the specific argument
complained of in defendant’'s Motion, counsel can’'t be deemed
ineffective for filing to object. Issue VIII is summarily denied.

(PC-R 111/464-466)(emphasis supplied).
Finally, the specific commentsnow challenged on appeal wereaddressed by this

CourtinMcDonald v. State, 743 So. 2d 501, 505 n.9 (Fla. 1999). There, this Court

determined that the comments neither rose to the level of fundamental error nor so

tainted the jury’ s verdict so asto warrant anew penalty phase. See McDonald, 743

So. 2d 501, 505. Under these circumstances, summary denial was appropriate.
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ISSUE | X

WHETHER THE TRIAL COURT PROPERLY
DENIED DEFENDANT'S CLAIM OF
INEFFECTIVE ASSISTANCE FOR FAILING TO
THOROUGHLY INVESTIGATE AND PREPARE.
(ASRESTATED BY APPELLEE).

Defendant maintainstrial counsel wasineffectiveininvestigating and preparing
hiscasefor trial. Thelower court’sorder detailed the exact steps taken by Attorney
Lovein preparation for Defendant’ s trial.

In hisMotion, 15-17, defendant alleges ineffective assistance of
counsel for failingtoinvestigateand preparefor trial. Heallegescounsel
“barely met with the defendant to discuss trial strategy.” He further
statesthat “ counsel was so deficient in hispreparation that he waseither
unawarethat no scientific evidence existed that placed defendant Gordon
at the scene or failed to advise Gordon of thisfact.” Finally, he suggests
that this “lack of knowledge and/or failure to communicate with the
defendant resulted in the defendant waiving his alibi without a full,
voluntary andintelligent understanding of thefactsand evidenceagainst
him. Assuch, trial counsel was ineffective.” Motion, 15-16.

The state’ s Response, 20-23, liststhe variousthingstrial counsel
did after being appointed to thiscasewhen the public defender withdrew.
Most of this information comes from the Pinellas County Justice
Information System - Case Progress Docket, which was attached to the
state’ s Response as Exhibit 1.

The court granted an evidentiary hearing on this issue as it
intertwined withissueslIl - Alibi, 1V - Fryehearing, and V - Severance.
See Exhibit A, attached.

Using the Case ProgressDocket, welearnthat originally, on March
1, 1994, the public defender’s office was appointed to represent the
defendant. The indictment was returned March 21, 1994. The public
defender moved to withdraw and lead counsel Robert Love was
appointed on April 6, 1995. Mr. Love requested co-counsel, and Mr.
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Charles Holloway was appointed by the court on May 4, 1995.

The public defender’ s office demanded discovery on April 20,
1994 anditwasprovided. R. 16-31. After that, additional discovery was
provided to either the public defender’ s office, or to Mr. Love on many
additional occasions. R. 36-37, 42, 477-746, 1842-1844, 1864, 1885,
1888-1889, 1921.

The public defender’ s office took multiple depositions and filed
twenty-three in the court file. See Case Progress Docket. They
inspected the evidence. R. 1562. Mr. Love and Mr. Holloway took
additional depositions, and filed fifteen in the court file. See Case
Progress Docket.

The public defender had an investigator, Mr. Ralph Phleiger. He
talked to the defendant on more than one occasion and thoroughly
investigated defendant’s various alibis, including that he was at the
Gulfstream racetrack in Miami, alongwith Mr. McDonald where he had
won money on ahorse named Island Delay. It turned out the horse had
not run on January 25, 1994, EH. 239-240. The defendant al so thought
hemight havebeen at TireKingdom onthedate of themurder. Theonly
problem was that in checking out Tire Kingdom'’s records, they had
Invoi cesshowing hehad beenthere, or at |east therewasaninvoice made
out in hisnamefor work on Ms. Tyrell’ scar on January 24, and January
26.1994. EH. 242-243. Healso check out thealibi that Mr. Gordon and
Ms. Tyrell had been to the beach, but was unable to obtain anything to
verify this, other than the statement of Ms. Tyrell and Mr. Gordon. EH.
249-253. The defendant, in his testimony denied ever meeting Mr.
Phleiger. EH. 213-218. The court finds this testimony by Gordon
incredulous.

Despitethisthorough investigation by the public defender’ soffice,
Mr. Love filed motions for his own investigator. R. 1763-1764. Mr.
Love sinvestigator, Mr. Barnes, rechecked the defendant’ salibis. EH.
332-334.

Mr. Love explained at the evidentiary hearing that when he took
over the casefrom the public defender’ soffice, it was 70-80% prepared
“asfar astaking depositionsand doing that type of work”. EH. 329-330.
He had access to the entire public defender’ s file, and read Phleiger’s
reports and talked to him and Mary Obermeyer, one of the public
defenders assigned to the case, regarding defendant’ s alibi, as well as
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other partsof the casethey had worked on. EH. 330-332, 334-335, 353-
354, 356-357. Mr. Love spent alot of time preparing the casefor trial,
EH. 338, but was limited to two months to prepare as he had been
appointed April 6, 1995 and the trial began June 6, 1995, and Mr.
Gordon told him“No continuances’. EH. 393. He spoketo some of the
potential alibi witnesses himself. EH. 375-376. Although Mr. Gordon
wassomewhat difficult to deal with, EH. 377-379, he saw him personally
on several occasions (hisrequest for attorney’ sfees say six times). EH.
379-380. Mr. Gordon acknowledgeshe saw Mr. Love on morethantwo
occasions. EH. 188-189. Hefiled aNotice of Intent to Claim Alibi, but
later withdrew it, both at hisclient’ sinsistence. Hedevel oped histheory
of the defense, in conjunction with his client, and with McDonald and
counsel for McDonald. See, Issue |V, supra.

Mr. Lovebilled the county for 241.50 hoursonthiscasefor which
he was paid. R. 2547-2549, 2552, and Mr. Holloway, counsel for the
penalty phase and co-counsel during trial, was paid for 153.50 hours of
work on this case. R. 2511-2520.

Mr. Love' s preparation was hindered by hisclient’ sdemand that
the case not be continued. EH. 393-394; see also Issue V, supra.
Gordon can’t now be heard to complain that more time wasn’t spent or
more done for him.

Asto the Alibi, Frye Hearing, and Severance Issues, which are
really what Issuel X principally complainsof, thishasbeen discussedin
detail in this order. See, Issues !, IV, V, supra. Mr. Love and Mr.
Holloway did the best they could to prepare a complicated case, for a
difficult client who insisted they go to tria only two months and one
month after they were appointed. Fortunately, with the joint defense,
they had the benefit of thework also done by Mr. Schwartzberg and Mr.
Watts, co-counsal for Mr. McDonald. Thisissueis denied.

(PC-R 111/466-470). As such, the trial court determined that Defendant received
effective assistance of counsel at trial.
Nonethel ess, Defendant rehasheshisarguments concerning the strategic choices

of trial counsel in pursuing a defense that the murder happened after Defendant and
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codefendant McDonald | eft the scene and refusing to challenge to the DNA evidence
linking McDonald to the scene in support of that defense. Once again, thisis mere
second guessing of the strategy employed by defense counsel.

With the benefit of hindsight, Defendant continues to urge that a defense of
mere presence or participation in alesser offense would have been the best course.
However, Defendant isforeclosed from relying on these possible defenseswhere his
testimony at the evidentiary hearing flatly claimed that hewasin Miami and nowhere
near the victim'’s apartment at the time of the murder. Consequently, Attorney Love
cannot be found deficient for failing to pursue an obviously false theory of defense

which is not even supported by the testimony of the Defendant himsealf.
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ISSUE X

WHETHER THE TRIAL COURT PROPERLY
SUMMARILY DENIED DEFENDANT’'S
INEFFECTIVE ASSISTANCE CLAIM FOR
FAILING TO SEEK TO EXCLUDE RESULTS OF
DNA TESTING WHERE THE MATERIAL WAS
DESTROYED DURING TESTING. (ASRESTATED
BY APPELLEE).

Once again, Defendant challenges histrial counsel’ s decision not to challenge
the DNA evidenceadmitted during trial. Whilecallinginto questionthecredibility of
FBI agent Michael Vick regarding the testing procedures employed because the
sampleswere used up during thetests, Defendant hasfailed to stateaclaim for which
relief might be granted.

As summarized by the trial court’s order,

In his Motion, 17-18, defendant seems to say his counsel was
ineffective in that he filed no motion regarding the “ destruction” of the
blood from the sweatshirt, consumed in the DNA tests.

The Response, 23-26, and the trial testimony of Agent Vick,
shows that the blood stainswere very small and that some, for example
the blood specks on the shoes that may have been worn by McDonald,
were too small on which to conduct DNA tests, or even blood type. T.
1223, 1230. The sweatshirt that may have been worn by co-defendant
McDonald had two small bloodstains that were tested. One had the
DNA markings of Dr. Davidson, T. 1227, and the other had a
combination of two blood sources, one which was similar to Dr.
Davidson’s and the other dissimilar to Dr. Davidson's, and thus,
unknown. T. 1231. It should be noted that Agent Vick did not have any
blood samplesfrom any of the co-defendantsto test against the unknown
blood. T. 1231. Thesmall amount of blood wastotally consumed by the
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DNA analysis. T. 1236.

This court is well aware that small amounts of blood which are
tested for DNA are usually consumed in doing the test. However, the
tests done on the blood samples may still be available to be compared
with anyone, including Gordon, should such arequest be made. DNA
tests produce actual printouts of the DNA markings which may have
been kept by the FBI. However, no such request has been made, at |east
not to this court. Of course, as the state pointed out in the state’s
Responsg, 25, evenif thisblood wasidentified, andit wasnot Gordon'’s,
this would not establish the defendant’ s innocence.

Assuming the actual blood from the gray sweatshirt is not now
availablefor additional testing, thisstill doesnot givethedefendant relief.
It is his burden to show bad faith on the part of the state in destroying
evidence. Arizonav. Youngblood, 488 US 51 (1988); Merck v. Sate,
644 So. 2d 939 (Fla. 1995). And where, as here, achemist must use all
the material availableto perform histest, the courts have not found bad
faith on the part of the state. Satev. T.L.W., 457 So. 2d 566 (Fla. 2d
DCA 1984).

Although | did not grant an evidentiary hearing on this issue,
collateral counsel asked Mr. Love, at the evidentiary hearing, if he
considered amotion “to preserve evidenceto do your owntesting.” Mr.
Love testified that, as long as there was nothing to incriminate Mr.
Gordon, hedid not want to have anything tested. EH. 409-410. Perhaps
he feared the results?

Since the blood was consumed during the DNA testing and this
was not done in bad faith, the defendant has not shown anything
defendant’ s counsel should have done. It must be remembered that the
unknown blood samplewasimportant to thejoint defensethat McDonald
and Gordon went to the doctor’s residence to get a paper and that
someone else, maybe Leo Cisneros, murdered him. See, Issue IV,
supra. If the DNA test on the unknown sample had been compared to
the blood of McDonald or Gordon, which it never has been, and if a
match had been obtained as to either of them, that would have been
devastatingto thedefense. Mr. Love had nothing to gain and everything
to lose to request that Gordon’s (or McDonald’s) blood be compared
to the unknown blood.

Issue X iswithout merit and is denied.
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(PC-R 111/470-471).
Thus, where Defendant can demonstrate no prejudice resulting from the

consumption of the DNA samples during testing, he is entitled to no relief.
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ISSUE XI

WHETHER THE TRIAL COURT PROPERLY
SUMMARILY DENIED DEFENDANT’S CLAIM
THAT HISRIGHTS PURSUANT TO THE VIENNA
CONVENTION WERE VIOLATED. (AS
RESTATED BY APPELLEE).

Defendant urges error resulted from the summary denial of hisclaim that asa
Jamai can citizen hewas denied theright to contact the Jamai can Consul ate conferred
by the Vienna Convention. This claim has been rejected by this Court. See Darling

v. State, 808 So. 2d 145, 165-166 (Fla. 2002), citing Mahara v. State, 778 So. 2d 944,

959 (Fla. 2000).
In Darling, this Court concluded as follows:

It is unclear that the Vienna Convention creates individual rights
enforceable in judicial proceedings. (FN19)

(FN19.) As observed by the Seventh Circuit in U.S. v.
Lawal, 231 F.3d 1045 (7th Cir.2000):

While some courts, including ours, have had the
opportunity to decidewhether Article 36 createsindividual
rights enforceable in judicial proceedings, al have
sidestepped theissue. SeeBreardv. Greene, 523 U.S. 371,
376,118 S.Ct. 1352, 140 L .Ed.2d 529 (1998) (per curiam);
United Statesv. Chaparro-Alcantara, 226 F.3d 616, 623-24
(7th Cir.2000); United States v. Cordoba-Mosquera, 212
F.3d 1194, 1196 (11th Cir.2000) (per curiam); United States
v. L ombera-Camorlinga, 206 F.3d 882, 885 (9th Cir.2000)
(en banc); United States v. Li, 206 F.3d 56, 60 (1st
Cir.2000). Likewise, we need not decide the issue today
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because it does not affect our disposition of this case.

Cf. Maharg v. State, 778 So. 2d 944, 959 (Fla. 2000)(observing that
Maharg)'s claim that the State had failed to comply with itsinternational
obligation to inform the British Consul that a British citizen had been
charged with acapital crime, asrequired under the Vienna Convention,
failed not only because the issue was, in that case, procedurally barred,
but al so because Maharg) had "failed to establish that he has standing, as
treatiesare between countries, not citizens") (citing M atta-Ballesterosv.
Henman, 896 F.2d 255 (7th Cir.1990)). Indeed, the preamble to the
treaty reflects the recognition "that the purpose of such privileges and
immunities is not to benefit individuals but to ensure the efficient
performance of functions by consular posts on behalf of their respective
States.” Vienna Convention, preamble, 21 U.S.T. at 79.

However, weneed not reach that issuewhere, ashere, Darling has
failed to show that he was prejudiced by the claimed violation. Aswas
stated in Breard v. Greene, 523 U.S. 371, 118 S.Ct. 1352, 140 L.Ed.2d
529 (1998), "itisextremely doubtful that theviolation shouldresultinthe
overturning of afinal judgment of convictionwithout some showing that
the violation had an effect on thetrial." 1d. at 372, 118 S.Ct. 1352.

See Darling, 808 So. 2d 145, 165-166.

Similarly, inthiscase, thetrial court noted that the Stateargued “ defendant fails
to alege how this prejudiced him or how the outcome would have been different had
he been notified of the right or if he had contacted the Consulate and Ambassador.”
Then, at the Huff hearing, collateral counsel said only this, “Judge, I’ll rest on what |
have in my motion.” HH, 120. (PC-R 111/472).

Now, onappeal, Defendant argues, alternatively, that ashowing of prgudiceis
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not required or that the prejudice came from the fact that conflict counsel was

appointed for the Defendant prior to trial. Neither of these arguments have merit.
First, Defendant relies on adecision of the International Court of Justice (1CJ)

insupport of hisargument that prejudiceisimmaterial withregardtoaviolation of the

ViennaConvention. SeelL.aGrand Case(Germanyv.U.S.),20011.C.J. 104,—(June

27,2001). However, the LaGrand decision ruled only that the Vienna Convention
confersindividual rightswhich may beinvoked inthelCJby the national State of the
detained person, (paragraph 77), and that procedura bars should not be used to
prevent courtsfrom considering the effect of aviolation of the Vienna Convention on
adefendant’strial.®* (Paragraphs 90 and 91).

Further, thequotation cited in Defendant’ sbrief statingitisimmaterial whether
the LaGrands would have followed through on their rightsto contact their consulate
istaken out of context. (IB, p.64). Thisassertion was made by the ICJin rendering
its conclusion that the United States had violated its international obligations to

Germany under the treaty. (Paragraph 74). Nothing in the opinion suggests that a

s Notably, the IC) also pointed out that the “procedural
default” rule itself does not violate the Convention. (See
Par agraph 90). As such, the State would submt that it can
continue to properly rely on the procedural bar present in the
i nstant case. See Maharaj v. State, 778 So. 2d 944, 959 (Fl a.
2000) (an alleged violation of the Vienna Convention should have
been rai sed on direct appeal, but since the issue was not tinely
pursued, it is procedurally barred).
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violation of theViennaConventionissomehow aper seviolation entitling Defendant

toany relief inastate court criminal proceeding. Seee.q., Bell v. Virginia, 563 S.E.2d

695, 706-707 (VA. 2002)(The ICJ did not hold that the Vienna Convention creates
legally enforceablerightsthat adefendant may assert inastate criminal proceedingto
reverse aconviction.)*

Here, thetrial court ruled that no prejudice had been demonstrated as aresult
of any violation of the Vienna Convention. As such, the holding in the LaGrand

decision does not apply to this case.®

“Additionally, in the event of a violation of the Vienna
Convention, the I1CJ] would allow the United States to review the
conviction and sentence, taking the violation into account,
| eaving the choice of neans for carrying out the obligation of
conpliance to the United States. Thus, the 1CJ acknow edged
that procedural rules, such as harmess error analysis, would
still govern any analysis of a Vienna Convention violation. See
Bell, 563 S.E. 2d 695, 706-707 (citations omtted). For exanple,
if the authorities violated Bell’s rights wunder the Vienna
Convention by taking his statenment prior to informng himof his
rights to consular notice and access, any such error could stil
be deenmed harmess in the face of overwhelmng evidence of
guilt. See Bell, 563 S.E.2d at 707. This sanme analysis applies
equal ly to Defendant’s case.

SAlternatively, should this Court determne that the LaG and
deci sion sonehow applies to the instant case. The State would
argue that the decision of the ICJI is not retroactive based on
Wtt v. State, 387 So. 2d 922, 931 (Fla. 1980), which would not
allow “...an alleged change of law [to] be considered in a
capital case under Rule 3.850 unless the change: (a) enanates
from this Court or the United States Suprene Court, (b) 1is
constitutional in nature, and (c) constitutes a devel opnment of
fundanmental significance.” See also Valdez v. Cklahoma, 46 P.2d
703, 708-709 (K 2002) (LaG and decision not retroactive).
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Moreover, Defendant merely specul atesthat different counsel would have been
better prepared. Asthetrial court failed to find any deficiency onthe part of Attorney
Love, no basis exists for arguing that another attorney could have done better.
Moreover, to argue that some unknown attorney would have been more effectiveis
nothing other than pure speculation which cannot support afinding that Defendant is
entitled to anew trial. Consequently, thetrial court properly summarily denied this

clam.
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|SSUE X1

WHETHER THE TRIAL COURT PROPERLY
SUMMARILY DENIED DEFENDANT’S CLAIM
THAT THE STATE AND FEDERAL
GOVERNMENTS CONSPIRED TO PRESENT
FALSE TESTIMONY AGAINST HIM. (AS
RESTATED BY APPELLEE).

Here, Defendant reiteratesthat Susan Shores’ stestimony was obtained through
allegedly malicious prosecution, that the DNA evidencewasimproperly admitted and
that Attorney Love should have moved to sever Defendant’ s case from McDonad's
and pursued a different theory of defense. Each of these arguments has been
addressed above.

Additionally, Defendant argued bel ow that the State conspired to present false
testimony against him through thetestimony of Agent Vick. Thisclamwasdenied by

the lower court as follows:

In his Motion, 18-19, the defendant suggests that Agent Vick
testified that certain evidence had been lost, but that the specific
testimony about this does not appear in the trial transcript. Collateral
counsel says, “The Defendant specifically allegesthat his Due Process
Rights have been violated based upon a conspiracy by and among the
Office of the State Attorney and any and all state and federal law
enforcement agenciesinvolvedinthearrest, investigation and prosecution
of him. The Defendant further specifically alleges that the tapes of the
trial testimony will specifically show that thistestimony of Agent Vick will
appear as stated in this paragraph and that the defendant is entitled to a
new trial.” Motion, 18-19 (emphasis in original motion).
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Not surprising, the statewas uncertain what wasbeing alleged, and
thus, included the entiretrial transcript of Agent Vick’ stestimony asan
exhibit to their response, which indicated not that evidencewaslost, but
consumed in testing. Response, 28.

AttheHuff hearing, collateral counsel indicated the defendant was
saying the transcript testimony was not correct and that “tapes’ of the
trial would establish this. HH, 122-126.

Of course, no such “tapes’ of the trial have been produced to
date, nor is this court aware of the existence of any such tapes.
Additionally, it hasnot been suggested just how whatever testimony was
“lost” would require anew trial. Whatever the testimony of Agent Vick
was, whether it was as in the transcript, or as Mr. Gordon remembers,
thejury that convicted the defendant, and recommended he be sentenced
to death heard whatever Mr. Vick said at the trial. The defendant
discussed this at the evidentiary hearing, even though an evidentiary
hearing was not granted on this issue. His testimony at the hearing
seemed to be saying Mr. Vick “lied” because of the state of the caselaw
in existence at thetime. HE, 185-188. Thistestimony madelittle sense.
Thisissueiswithout merit, and is denied.

(PC-R111/472-473). However, Defendant appears to have abandoned this claim on

appeal. Thus, no relief iswarranted.
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CONCLUSION

Based on the foregoing arguments and authorities, the judgment and sentence
should be affirmed.
Respectfully submitted,
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