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INTEREST OF THE FLORIDA TRANSPORTATION
BUILDERS ASSOCIATION

The Florida Transportation Builders Association (“*FTBA™) is a non-profit organization of
individuas, and businesses, engaged in the construction of transportation systems and in furnishing
materials, equipment and servicesfor that construction. TheFTBA hasabroadinterestinensuringthat
Florida Courts properly apply the principles of law which affect claims involving actions against
compensated sureties. Assuch, theFTBA also hasabroad interestin ensuring that statutes, particularly
statutesthat arein derogation of common law, areproperly applied so that itsmemberscan predictably
be aware of their legal rights and responsibilities.

In this case, both the Petitioner and the American Surety Association (“ASA”) were:

1. Awareof thefact that the payment bondin question did not comply withFla. Stat. 255.05;
and were

2. Awareof thefact that the payment bond formdid not comply with therequirementsof that
statuteasspecifiedin Fla. Stat. 255.05, and actively lobbied to ensurethat thisformdid
not become a mandated form.

TheASA, utilizing itsself-described participationinthe devel opment of legidation for publicworkssurety

bonds”, apparently took no stepinthewakeof the Fifth Digtrict’ sdecisoninMartin Paving Co. v. United
| 268 (Fla. 3B {TAl 1898).fo remedy. thase.deficiencies, .and.the. American.Home. Assurance Company. . .. ...........

(“AHAC”) choseto accept that risk by issuing thereferenced bond. Now, both the Petitioner and the
ASA urgeuponthisCourt aresult that would bypassand nullify legidativeintent whichisclear, bothon
the face, and from the legidlative history pertaining to the 1980 Amendments to Fla. Stat. 255.05.
Todosowouldnot only cal into question both principlesof star edecisisand the principlesthat govern
the interpretation of statutes. Fla. Stat. 255.05(6) states, without equivocation, that:
All bondsexecuted pursuant to thissection shall makereferencetothissection

by number and shdl contain referenceto thenoticeandtimelimitation provisonsof this
section. (Emphasis supplied.)

Properly interpreting that language, the Second District hasfound that failureto comply with those

reguirementsinvolveslegal consequences. Ignoring that language, theFifth Districtin FloridaCrushed

Stonev. American HomeAssurance Co., 815 So. 2d 715 (Fla. 5" DCA 2002) urgesan application




inconsistent with that mandated by the legislature, and which would impose an
unspecified “prgjudice” standard where none is specified by statute. If the Fifth
District’ s standard were to be adopted by this Court, it is respectfully submitted that
uncertainty would continue and proliferate with respect to payment bond litigation.

INTRODUCTION

Itiswell settled that the fundamental purpose of the ConstructionLienLaw is
to protect those who have provided labor and materials for the improvement of real

property. Kettlesv. Charter Mortgage Co., 337 So. 2d 1012 (Fla. 3 DCA 1976). As

such, that body of law isto be construed favorably so asto give laborers and suppliers the greatest

protection compatiblewith justiceand equity. WM S Congructionlnc. v. PAlm SpringsMile Associ ates,

Ltd., 762 So. 2d 973, 974 (Fla. 3 DCA 2000). Because aconstruction lien cannot attach to
publicly-owned property, Fla. Stat. 255.05 was enacted to afford payment protection

to those who furnished labor and materialsto public projects. Coastal Caisson Drrill

Co. v. American Cas. Co., 523 So. 2d 791 (Fla. 2™ DCA 1988). Inthat regard, it iswell

settled that themajor purposefor Fla. Stat. 255.05isto protect subcontractorsand suppliersby providing

them with an aternative remedy to a mechanic’s lien on public projects. City of Ft. Lauderdale v.

Hardrives Co., 167 So. 2d 339 (Fla. 2 DCA 1969).

As was noted by the Third District in WMS Construction Inc., one of the questions that a

subcontract must resolve, at therisk of losing itscompensation, isto determinewhat typeof bond applies
totheproject receiving thebenefit of hislabor and materials. Inthiscase, it waswithout questionthat the
payment bond issued by AHAC failed to comply with the requirements of Fla. Stat. 255.05(6), and
therefore should not be construed asastatutory bond. Itissimilarly without questionthat thecontrolling
precedent at the time that suit was filed in this action established that:

... Theamended statutory schemeissimpleenoughfor thesurety and principal to

follow inorder toinsurethecoveted protectionsof subsection (2) of 255.05. If
they cannot follow the procedure, they cannot expect theclaimant todo so ether.



In such acase, the claim is governed by the terms of the bond...

Martin Paving Co. v. United PacificIns. Co., 646 So. 2d 268, 271 (Fla. 5"DCA 1994). Consistent with

thestated | egid ative purposeof the statutein question, the Second District hasaffirmed the plainlanguage
of thestatuteitself, and should beaffirmed. Any other result would run contrary tothestatute, andwould

reward sureties who knowingly ignore the requirements of the law.



SUMMARY OF ARGUMENT
Thepayment bond that i sthe subj ect of thisaction doesnot comply withtherequirementsof Fla.

Stat. 255.05(6) and as such, must be construed as a common law bond by the terms of

thebonditself. Becausethisbond must be construed asacommon law bond, thefive

(5) year statute of limitations was properly applied by the Second District.
Through their respective briefing, both AHAC and ASA, asitsamicus curiae:

1. Incorrectly arguethat therequirementsof Fla. Stat. 255.05(6) arenullified
by the language contained within Fla. Stat. 255.05(4); and

2. Incorrectly arguethat public policy andfairnessimpose standardsthat areavailabletothe
legislature but were not incorporated into the 1980 amendments to Fla. Stat. 255.05.

It is respectfully submitted that their arguments concurrently would:

1. RequirethisCourt toignoretherequirementsof Fla. Stat. 255.05(6) and itslegidative
history;

2. Require this Court to specifically disapprove decisions of the First,
Second and Fourth District Courts of Appeal, aswell as portions of two
(2) decisions by the Fifth District Court of Appeal; and would

3. Require this Court to assume that the 2001 amendments to Fla. Stat.
95.11, 255.05, and 713.23 were enacted, for no reason whatsoever.

These arguments run contrary to both law and logic, and it is respectfully submitted that the
decision of the Second District Court of Appeal should be affirmed.
ARGUMENT
Inthebeginning, theDigtrict Court of Appedl,inUnited Bonding Ins. Co. v. City of Holly Hill, 249

So. 2d 720 (Fla. 1¥ DCA 1971), considered the question of whether Fla. Stat. 255.05
would operate to bar an action filed on a bond, following the one year period
prescribed by that statute. In finding that it did not, the Court in that case considered
the language of the bond involved, and noted that:

I The Bond form referred to did not refer to Fla. Stat. 255.05, and
did not indicate that it was furnished pursuant to that



statute;

i. The Bond form contained no limitation as to when suit could be
filed against that bond; and that

lii.  The Bond form granted extensive coverages beyond those
required by Fla. Stat. 255.05.

Based upon those findings, the Court agreed that the bond considered in that action

was a common law bond, and agreed that the general statute of limitations of five

years applied, as opposed to the one year period prescribed by Fla. Stat. 255.05.
The United Bonding decision wasfollowed and adopted by the Fourth District

in American Cast Iron Pipe Co. v. Peabody-Peterson Co., 328 So. 2d 229 (Fla. 4"

DCA 1976), and by the Second District in Southwest Florida Management District v. Miller

Construction, 355 So. 2d 1258 (Fla. 2™ DCA 1978). Significantly, the Second Districtin Miller noted
that, like the bond in this action, the bond it was considering had:

...Nospecificnoticerequirement, nor timelimitationsfor filing clamsor bringing
action on the bond as prescribed were included...

SeeMiller, supra, at pp. 1259-60. Further, theMiller Court noted that thebond considered inthat action
contained moreexpang ve coveragethanthat required by Fla. Stat. 255.05, and based upon thosefindings,
construed the bond associated with that action as a common law bond.

Inthewakeof thosedecisions, theFirst District, in Stateof Floridaf/u/b/o Consolidated Pipe&

Supply Co., Inc. vs. HoudaillelndustriesInc., 372 So. 2d 1177 (Fla. 1 DCA 1979), initially noted that:

...the primary test in ascertaining whether abond is a statutory one or one at
commonlaw isdeterminedif theminimal obligation placed upontheprincipa and
its surety by statute has been expanded by the bond... (emphasis supplied)

However, the Court then noted that the bond it was considering (unlike United and Miller) made

mention of Fla. Stat. 255.05, and based upon that fact, the Court in that case
construed the bond as a statutory bond under that section.

In contrast to that decision, the Third District in Motor City Electric Co. v.

Ohio Casualty Insurance Co., 374 So. 2d 1068 (Fla. 3" DCA 1979), foundthat it did not
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automatically follow that asimplebondreferenceto Fla. Stat. 255.05 applied to render abond statutory,

because:

...abond, eventhough furnished pursuant to apublicworkscontract, will beconstrued
asacommon law bond if it iswritten on a more expanded basis than required by Section 255.05

In 1980, inan apparent attempt to reconciledecisionsof the Second, Fourthand Third Districts
withthat of theFirst Digtrict, Fla. Stat. 255.05wasamended to add two (2) relevant provisions, including:

1. Subsection 4, which provides that:
... Thepayment provisionsof al bondsfurnishedfor publicwork contracts
described in subsection (1) shall, regardless of form, be construed and
deemed statutory bond provisions, subject to all requirementsof subsection
(2); and

2. Subsection 6, which provides that:
... All bondsexecuted pursuant to thissection shall makereferencetothis
section by number and shall contain referencetothenoticeandtimelimitation
provisions of this section. (Emphasis supplied.)

Itissignificant to notethat thelegidativehistory which appliesto theseamendmentsreflected the

legidature’ sconsideration of United, Miller, and Houdaille (App. 1.6-1.23). Itisalsosignificant tonote

that thislegidativehistory concerned an evol utionary patternwhich providesguidancewith respect tothe
issuethat is before this Court. Inthat regard, the 1980 legidature first intended to amend Fla. Stat.
255.05(4) by adding language which would:
... makethebondforminthe statute mandatory and not permissive. Thehill
would asorequirethat noticebegiventothecontractor by any personclaming
under thebond. Payment under thebond would be made conditiona uponthe
noticerequirements. A mandatory bond formwould a soimplement theone
year statute of limitations on all public works projects.
(App. 1.29). That same Staff Analysisalsoindicated that thisproposed changewould“ makethebond

inthestatute[255.05] mandatory and not permissive...”. (App. 1.29) However, asthe processcontinued,

it was observed that

...Cos. don'tlikeforms—cos. wouldn’t liketo useamandated form. Require
reference and time limitations. Sureties wouldn’t mind this so much.

(Emphasis supplied.) (App. 1.36).
Toeffectuatethiscompromise, thenext contemplated revisionto Fla. Stat. 255.05 contempl ated

not only the addition of new languagefor Fla. Stat. 255.05(4) (App. 1.35), but also the addition



of language to be added as Fla. Stat. 255.05(6), providing that:

(6) All bonds executed pursuant to this section shall make
referenceto this section by number and shall contain referenceto the
notice and time limitation provisions of this section.

(Emphasis supplied.) (App. 1.38). Thislanguagewas, infact, part of the bill which
wassignedintolaw, and it wasclearly intended by thelegislaturethat referenceto the
statute and referenceto the notice and timelimitationswasintended asarequirement,
and not as an option, in order for abond to obtain the one (1) year limitations period
allowed by Fla. Stat. 255.05(2). (App. 1.42).

Following that amendment, the Courtshave not automatically regarded all bondswhich pertainto

publicworksasstatutory bonds. See, FloridaK eys Community Collegev. Insurance Company of North

America, 456 So. 2d 1250 (Fla. 3 DCA 1984). By requiring more than amere mention of Fla. Stat.
255.05 (ashad been approved by Houdallle), the L egid atureobvioudy intended full compliancewith Fla.
Stat. 255.05(6) asapreconditionto obtai ning statutory bond status. Recognizing thisfact and moretothe
point, the Fifth District inMartin Paving Co. v. United Pacific Insurance Co., 646 So. 2d 268 (Fla. 5™"

DCA 1994), considered abond form that isremarkably similar to the bond whichisconsidered by the

Court in this action (App. 2.4).

InMartin Paving, theFifth District found“ notable’ thefact that the 1980 Amendmentsadded both
subsection (4) and subsection (6), and rejected the contention that apublic worksbondisa255.05 bond,
regardlessof form. Based upon those observations, theMartin Paving court adopted theMiller decision
throughitsconsideration of subsection (6) tos.255.05. Throughthat consideration, theMartin Paving
Court observed that thebond“ |acked therequired expressreferenceto thenoticeand timelimitationsof
255.05(2)” , and explicitly rgected the contention that abonding company “ .. . cannot befaulted for issuing
abond that does not comply with 255.05(1) and (6) becauseit used theform DOT requires.” Martin

Paving at 271. Indeed, the Court found that “...in order to insure the coveted

protection of subsection (2),...” the clear statutory scheme must be complied with.



Martin Paving, at 271.

Based upon the foregoing analysis, Martin Paving istherefore accurately read

to reflect that, in order for abond to be considered a statutory bond:

1. The bond itself must be recorded in the County where the project is
located; and

2. The bond itself must not only mention Fla. Stat. 255.05, but must also
contai nreferenceto the notice and timelimitations contai ned within that
statute.

Following that decision, the FDOT itself made numerous revisions to its

Contract Bond forms in the wake of Martin Paving (App. 3.) To resolve the first

element of the Martin Paving reasoning, beginning with its02/95 version, the FDOT

added the following language to its Contract Bond forms:

...Contractor shall record this bond in the public records of the
County where the improvement is located prior to commencing
the work in accordance with Section 255.05(1)(a), Florida
Statutes....

(App. 3.7 and following).

Respecting the second element of the Martin Paving decision, it must be noted

that the bond considered in that decision already mentioned Fla. Stat. 255.05 (App.
2), and every bond form utilized by the FDOT made similar mention of that
enactment. (App. 3). Ingoing beyondthe“meremention” reasoning contained within

Houdaille, theMartin Paving Court found that merely mentioning the statute did not

comply with Fla. Stat. 255.05(6), and the 02/95 Contract Bond forms- at |east at one

point - attempted to comply with that section by adding language indicating that:

Specific reference is made to the notice and time limitationsin
Section 255.05(2), Florida Statutes.



(App. 3.3-3.8). Thislanguageisnot contained withinthe 12/95 Contract Bond form

which concerns this action, thereby reflecting that the FDOT knew of the statute’s
requirements but chose not to utilize it. Similarly, the use of this language —

considered together with theexplicit text contained withinthe Martin Paving decision,

fairly put ASA, its member sureties, and AHAC on notice with respect to what had
been done to achieve statutory bond status, but for whatever reasons, AHAC chose
not to comply.

That being said, the failure of the Contract Bond at issue in this action to
comply with Fla. Stat. 255.05(6) renders it, by definition, as a common law bond
subject to the five (5) year limitations period prescribed by Fla. Stat. 95.11. Itis
interesting to note that both AHAC and itsamicus curiae ASA, argue that they had
no choice respecting the form of the bond in question. However, athough the Fifth

District in FloridaCrushed Stone Co. v. American Home A ssurance Co., 815 So. 2d

715 (Fla. 5" DCA 2002) receded from portions of itsopinioninMartin Paving, it did
not re-examine that portion of its opinion which held that:

...[T]he form DOT chooses to use and the procedures DOT
chooses to follow are not controlling on the question of United's
and Martin’ srights and obligations under Florida Statutes Even if
DOT were to refuse to accept a bond written in compliance with
section 255.05, the surety has the option of refusing to write a
nonconforming bond.

Martin Paving at 271. Martin Paving has been cited with approval by the First,

Second and Third Districts, in | nsurance Company of North Americav. Metropolitan

Dade County, 705 So. 2d 33 (Fla. 39 DCA 1997); W.P.C. Inc. v. Hartford Accident &

|ndemnity Co., 698 So. 2d 1324 (Fla. 1¥ DCA 1997); and PlazaM ateria sv. American HomeAssurance




Co., 2002 W. L. 940144 (Fla. 2 DCA 2002).

Thesamelogic should apply totheinstant action. Clearly, themeremention of Fla. Stat. 255.05
fallstosatisfy therequirementsof Fla. Stat. 255.05(6), and clearly thebond that isthe subject of thisaction
failsto meet thestatutory standard contained within subsection (6). Inthat Martin Paving explicitly found
that a non-compliance with subsection (1) violated the application of subsection (4), it follows that
noncompliancewith subsection (6) mandatesthe sameresult. Itisprecisely thissamelogicwhichwas
followed by the Second District in the instant appeal, and this logic should control in this action.

Through their briefing, both AHAC and the ASA undertake the improbable task of :

1. Attemptingto demonstratethat Fla. Stat. 255.05(4) establishesa“ brightline” rule,
while conveniently arguing that Fla. Stat. 255.05(6) does not; and by

2. Arguingthat the Second District, in applying the clear language of both
Fla. Stat. 255.05 and Martin Paving, in someway created a“loophole”.

Each of these contentionsisin error. Asnoted above, it is clear that:

1. The ASA participated in the drafting effort which culminated in the
enactment of the 1980 amendments to Fla. Stat. 255.05;

2.  As part of that effort, the ASA made clear that it did not want the
legidature to proscribe mandatory forms, as the first draft of those
amendments would have provided; and that, instead

3. It was agreed, as a compromise, that bond forms would not be
mandated, but that compliancewith new language contained within Fla.
Stat. 255.05(6) would be required.

Respecting those amendments, ASA concedes that those amendments are clear and
unambiguous, and correctly notes — in the context of its analysis of Fla. Stat.
255.05(4) —that theterm “shall” constitutesamandatory term. However, both ASA
and AHAC discount the similarly mandatory language contained in Fla. Stat.
255.05(6), blithely concluding that a failure to comply with that subsection’s
requirementsare of no moment, giventhelanguage containedin Fla. Stat. 255.05(4).

Itiswell settled that thelegislature’ sintent isfound inthe plain language of the

10



statute, and trial courts should look to the legidative history only if that statute's

language is ambiguous. Taylor Woodrow Construction Corp. v. Burke Co., 606 So.

2d 1154 (Fla. 1992). Indetermining thethresholdissueof whether Fla. Stat. 255.05isclear onits

face, both Petitioner and Respondent arguethat the statute’ slanguageisclear and unambiguous. However,
both partiesurgediffering resultsfrom the samelanguage: AHAC and ASA claim that subsection (4)
requires that the bond in question be interpreted as statutory even if a surety does not comply with
subsection (6), while Respondent arguesthat subsection (4) isqualified by therequirementsof subsection
(6). Obvioudly, both parties cannot be correct.

Inresolvingthisissue, itiswell settled that astatute should not beinterpreted inamanner which

would deemlegidativeactiontobeuseless. Alex-Dex Corp. v. Nachon Enterprises, Inc., 641 So. 2d 858

(Fla. 1994)- wasto constitute aqualification or restraint upon the generality contained

within Fla. Stat. 255.05(4). Seee.g., Stateex rel FloridaJai Alal Inc. v. State Racing

Commission, 112 So. 2d 825 (Fla. 1959). It wasnot by accident that the proviso containedin
Fla. Stat. 255.05(6) was placed subsequent in order of arrangement to the language
chosenfor Fla. Stat. 255.05(4), and it iswell settled that, to the extent that Subsection

(4) and Subsection (6) are in conflict, the Courts should provide deference to the

provisonwhichislastinorder of arrangement. Inter-Continental Promotionsinc. v.

MacDonald, 367 F. 2d 293 (5" Cir. 1966); AllstateIns. Co. v. Rush, 777 So. 2d 1027 (Fla. 4™

DCA 2000).

Inchallenging these principlesof statutory construction by ignoring them, both ASA and AHAC
seek saferefugeupon severd bases. First, neither serioudy challenged thefact that thebond in question
did not containthelanguagerequired by Fla. Stat. 255.05(6), but they both suggest that itsmere
mention of Fla. Stat. 255.05 suffices. Thesearguments, inturn, arebased upon their reading of and

relianceupontheFirst Digtrict’ s1979 decisoninHoudaille. Unfortunately for that argument, Houdaille

11



pre-dated the 1980 amendments, through which thelegid ature choselanguage that went far beyond that
whichwaspermitted by theHoudaille decision. Althoughboth ASA and AHA C would suggest that the

bond form substantialy complieswith subsection (6), themandatory language contained in that subsection
allows no room for that contention. Ferlitav. State, 380 So. 2d 1118 (Fla. 1980).
Second, both AHAC and the ASA contend that applying theliteral requirements of Fla. Stat.

255.05(6) would work a hardship upon the surety industry. InTaylor Woodrow, this
Court rejected the contention by amaterial supplier that theplainlanguage of Fla. Stat.
255.05(2) should not preclude its recovery upon a payment bond, observing that:
...Because section 255.05(2) isclear onitsface, this Court must
construe thewords chosen by thelegislaturein their plan and ordinary
meaning....Wherethe statutory provisionisclear and not unreasonable,
or illogical inits operation, the Court may not go outside the statute to
giveit adifferent meaning....

(Citations omitted.) Taylor Woodrow at 1155-56. Having made those findings, the

Court went on to find that the remedy for any dissatisfaction in cases of that sort
would lie with the legidature, and not with the Courts.

It is perhaps in this context that the FTBA'’s interests are brought to the
foreground. Intheir briefing, both AHAC and ASA provide numerous citations to
stand for the proposition that claimants who do not strictly comply with the
requirements of statute should losetheir right to arecovery. On agenerad level, this
can occur by failing to provide timely and proper notices, or by failing to file suit on

time. SeeW.G. Mills, Inc. v. M&MA Corp., 465 So. 2d 1388 (Fla. 2™ DCA 1985).

By way of example, referenceismadeto the 1991 amendmentsto Chapter 713, the Construction Lien
Law. Inthat session, thelegidaturerequired non-privity claimantstoincludeall of theseveral warnings
contained in Fla. Stat. 713.06(2)(c). Although no precise penalty for afailure to comply with those

requirementswasspecified, the Courtshaveuniformly found that an otherwisetimely noticewithout those
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mandatory warningsdid not comply, and wasfatal to any attempt to establishaconstructionlien. Mirror

and Shower Door Products, Inc. v. Seabridgelnc., 621 So. 2d 486 (Fla. 4" DCA 1993); Allstar Building

Materials Ltd. v. Donald F. Bronauer, 724 So. 2d 616 (Fla. 5" DCA 1998).

Asnoted above, if themajor purpose of the Construction Lien Law and Fla. Stat. 255.05isto
protect subcontractorsand suppliers, how canit bearguedthat it isfair to require strict compliance of
those parties, while excusing requirementsthat were expressly aimed at the surety industry, with that
industry’ sparticipationand consent? To suggest that Fla. Stat. 255.05(6) isto begivenno practical effect
runscontrary to each and every e ement of thestatute, itslegidativehistory, and theaxiomsof statutory
constructionwhichgovernitsinterpretation. Similarly, to suggest —asthe Fifth District hasin Florida
Crushed Stone- that themandatory language contai ned in subsection (6) isin someway tempered by an
unwritten* prejudice” exception, wouldwork to effectively amend the statute by adding languagewhich
was never enacted, or even considered by the legidlature.

Toitscredit, withrespect tothelatter point, ASA correctly recognizesthat theH oridaCrushed

Stone Court missed the point of the 1980 amendments. Asstated by ASA, everyone(including sureties)
areheldtoknow thelaw, and thereisno basisfor theFifth District’ screation of a“loopholefor prgjudice’.
Inthecontext of the Construction Lien Law, thelegidatureisawareof, and knowshow to draft language
which would excuse a non-compliance where there was a lack of pregjudice. For example, after
prescribing aform for a Claim of Lien, Fla. Stat. 713.08(4)(a) goes on to say that:

... Theomission of any of theforegoing detail sor errorsinsuch Clamof Lienshall

not, withinthediscretion of thetria court, prevent theenforcement of suchlienas

against onewho has not been adversely affected by such omissionor error ...
(Emphasis supplied.)

Fla. Stat. 255.05(6) does not contain any such “get out of jail free’” card for a non-
compliant surety, and an analysis of prgjudice and its impact has no place in the
statutory scheme. To suggest otherwise, would not only depart from the bright line
requirements of Fla. Stat. 255.05(6), but would also operate to create differing

standards for sophisticated contractors, and those who are less sophisticated.
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If that were not enough, the Fifth District’ sdecision in Florida Crushed Stone

Is similarly flawed in its pronouncement that Florida “...no longer recognizes a
common law payment bond given on a public works project.” 1d. at 716. Asnoted
above, thisfindingisnot only in stark contrast to the Fifth District’ spreviousdecision

in Martin Paving, but also runs contrary to the decisions of the other Districts who

have adopted Martin Paving. Perhaps more importantly, the legislature itself has

recognized that the enactment of Fla. Stat. 255.05(4) did not automatically operateto
apply the one year statute of limitations to all payment bond claims, as has been
suggested by both AHAC and ASA. Inthe 2001 legidlative session, Fla. Stat. 95.11,
Fla. Stat. 255.05, and Fla. Stat. 713.23 wereall amended. Fla. Stat. 95.11(5)(e) was

specifically added to provide aone (1) year limitation period for:

(5)(e) Anactionto enforceany claim against apayment bond on which the
principal isacontractor, subcontractor, or sub-subcontractor as defined in
s.713.01, for privatework aswell aspublic work, from thelast furnishing of
labor, services or materias .... (Emphasis supplied.)

Theserevisions, whichtook effect last year, directly impact the cons deration of theissuesbefore
the Court in that:

1. If al bondswereto beregarded asstatutory, evenif they failed
to comply with Fla. Stat. 255.05(1);

2. If al bondswereto beregarded asstatutory, evenif they failed
to comply with Fla. Stat. 255.05(6);

then, by virtue of the application of Fla. Stat. 255.05(4), the 2001 amendmentswould
not have been needed to apply a one (1) year limitation to claims on those bonds.
When these amendments were passed, the current state of the law was typified by

Martin Paving and its progeny. By enacting material amendmentsto three different

statutesin asinglelegidative session, the legislatureis presumed, in authoring those

amendments, to haveintended to changethelaw. Carlilev. Game& Fresh Water Fish
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Comm’n, 354 So. 2d 362 (Fla. 1977). That beingthecase, theseamendments cannot beseriously

characterized asan effort to“reinforce’ the public policy of the* statutory scheme”. Onthecontrary, the
2001 amendmentsresulted from thesort of |egid ativeactionwhich AHAC and ASA now request from
this Court.

Givendl of theforegoing, itisclear thatin 1980, thelegid atureintended thelimitationsand notice

provisions contained in Fla. Stat. 255.05(2) to apply to all publicly bonded projectsif —and
only if —the surety in question complied with Fla. Stat. 255.05(6). If the bond in
guestion did not comply with that subsection:

1.  Thefiveyear limitationsperiod provided by Fla. Stat. 95.11
would apply to claims on that bond; and

2. A clamant’s other obligations would be governed by the
terms of the bond, as opposed to obligations imposed by
Fla. Stat. 255.05(2).

These consequences were recognized by the Fifth District in Martin Paving, the First

District in FHorida Keys, and by the Second District in Plaza Materials.

Twenty-one (21) yearslater, adifferent legislature made the decision to apply
aone (1) year statute of limitations to all payment bond claims (public or private),
thereby dispensing with thefirst of these consequences, but |eaving intact the second.
The 2001 legidlature did not repeal Fla. Stat. 255.05(6), and Fla. Stat. 255.05(4)
remains tempered by that subsection. Further, the legislature made no effort to
provide for the retroactive operation of its 2001 amendments, but ASA argues—in
essence — that it should be so applied “to reinforce” the intent behind the 1980
amendments.

Such sophistry isnot warranted by the statutes, thelegidativehistory, or by the

caseauthorities. Thestatutory scheme chosen by thelegislatureisssimple, inrequiring
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reference to the time and notice limitations contained within Fla. Stat. 255.05. If a
surety choosesto writeabond that doesnot comply withthelegidlativerequirements,
it loses the coveted protection of those notice and time limitations. No number of
conclusions should vary these facts, for to do so would erode the principle that
contractors, like others, can expect the application of the laws as drafted by the
legislature.

CONCLUSION
The bond in question did not comply with the requirements of Fla. Stat.

255.05(6), andthereisnoruleof law, or standard which excusesthisnon-compliance. Accordingly, this

Court should adopt the Second District’ sholding, and should disapprovetheFifth District’ sdecisionin

FloridaCrushed Stone. That decision, not only ignorestherequirementsof caseand statutory authorities,

but a sowouldimpose standardsof prejudicewhicharenowherewithintherequirementsof thestatute.
Thebondin question wasauthored upon theunderstanding that theresponsbilitiesflowing fromthat bond
would bedetermined by the bond, and the bond doesnot i ncorporate any noticerequirements, or theone
year statuteof limitationsurged by the Petitioner. For the Petitioner, and the American Surety Association
to suggest otherwise, istoignore not only the requirements of thelaw, but also their own actionsand

undertakings.

Dana G. Toole

FBN: 0437093

DUNLAP & TOOLE, PA.

2057 Delta Way

Talahassee, Florida 32303-4227
Ph: (850) 385-5000

Fax: (850) 385-7636

16



CERTIFICATE OF SERVICE
| hereby certify that a true and correct copy of the foregoing AMICUS

CURIAE BRIEF has been furnished, on this __ day of December 2002, by U.S.

Mall to:

AS COUNSEL FOR PLAZA AS COUNSEL FOR AHAC:
Jamie B. Moses Robert E. Morris

Fisher Rushmer Werrenrath TheMorrisLaw Firm

Post Office Box 712 5020 W. Cypress Street, Suite 200

AS COUNSEL FOR AMICUSCURIAE
American Surety Association:

Brett D. Divers

Mills, Paskert & Divers

CERTIFICATE OF COMPLIANCE
| hereby certify that the foregoing meetsthefont and type size requirements of
Rule 9.100(1) and 9.210(a)(2), Florida Rules of Appellate Procedure.

Dana G. Toole

17



