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STATEMENT OF THE CASE AND OF THE FACTS

Cone Constructors, I nc. contracted wth the Florida
Departnent of Transportation to construct sections 3A 3B, and
6A of the Pol k County Parkway in Polk County, Florida. (V1:2-3)?
Cone executed and delivered to DOl contract bond instrunents
which were paynent and performance bonds for each of the
sections. (V1:74-76) The bonds were on standard DOT bond forns.
(V1:74-76) American Honme Assurance Conpany was the surety for
each bond. (V1. 74-76) The bonds referenced Section 255.05,
Fla. Stat. (V1:74-76) The bonds were recorded in the public
records of Pol k County. (V1:96-101)

Cone contracted with Fulton Construction to purchase and
haul products for the sections. (V1:71) Fulton ordered the
products from Plaza Materials Corporation. (V1:3-7) \Wile Cone
fully paid Fulton for its work, Fulton did not pay Plaza
Materials. (V1:4, 71)

Florida law provided Plaza Materials the right to seek
paynment under the paynment bonds. Under Section 255.05(2), Fla
Stat., a claimant (Plaza Materials) not in privity wth a
contractor (Cone) nust furnish the contractor with prelimnary
notice that it intends to ook to the bond for protection within

45 days after beginning to furnish the materials and a notice of

! All references are to the record on appeal before the
Second District Court of Appeals.
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non-paynent within 90 days of the last delivery of material if
it has not been paid. Section 255.05(2) also requires any party
seeking recovery on the paynent bond to file its lawsuit within
one year after conpletion of delivery of the materials.

Plaza WMaterials did not tinely conply with the notice
provi sions of Section 255.05(2). (V1:96-101) And, when Pl aza
sued the surety, the suit was filed nore than one year after
Plaza Materials furnished Fulton with the material for the DOT
project. (V1:96-101) The surety raised the affirmative defense
that Plaza Materials had failed to conply with the notice
requirenents and tinme limtations of Section 255.05. (V1: 149-
150)

Plaza Materials admtted that it failed to conply with the
notice provisions of Section 255.05, as well as its limtation
period. (V1:96-101) Nonet hel ess, Plaza Materials asserted it
was entitled to recover on the bonds because the bonds failed to
conply wth Section 255.05(6), which required the bond to
reference the notice and tinme I|imtation requirenents of
subsection (2) (the “reference requirenment”). (V2: 265- 266)
Plaza Materials argued that the bonds’ failure to conply wth
the reference requirenment converted the statutory bonds into
common | aw bonds, which elimnated the notice requirenment and
extended the limtations period. (V2: 265- 266) Pl aza Materials

al so argued that the bonds were comon |aw bonds because they



did not contain the correct address or project description, and
additionally contained broader provisions than required by
Section 255.05. (V2:265-266)

The surety countered that it had signed the standard DOT
bond form which is a statutory bond. (V1:126, 150) The
evidence also showed that any absence of the reference
requirenent did not prejudice Plaza Materials because Plaza
Materials filed the notice (albeit untinely) when it received
t he bonds. (Vv3:388, 392) The surety further argued that
Section 255.05(4) nmakes clear that paynment provisions of all
bonds furnished for public works contracts, regardless of form
shal | be construed and deened statutory bond provisions, subject
to all the requirenments of subsection (2). (V1:126, 150)

For the four reasons raised by Plaza Materials, the tria
court agreed that the statutory bonds were common |aw bonds.
(V3:520-522) The surety appealed to the Second District Court
of Appeal s. The parties argued the sanme |egal argunents raised
in the trial court. The Second District affirned. Aneri can

Hone Assurance Co. v. Plaza Miterials Corp., 27 Fla. L. Wekly

D 571 (Fla. 2d DCA March 8, 2002).

The Second District affirmed for the sole reason that the
bond failed to contain the reference requirenent. See |d. | t
sinply decided that subsection (6) trunped subsection (4)

because the point of subsection (6) was to inform claimnts of
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the notice and tine requirenents. See |d. In dicta, the Second
District rejected that the clained inconplete address, clained
i nadequate project description or clainmed broader provisions
converted the statutory bond into a comon |aw bond because
Plaza Materials could not show the surety’'s failure to conply
with these Section 255.05 requirenents prejudiced Plaza
Mat eri al s. See |Id. The Second District did not apply a
“causation” or “prej udi ce” anal ysi s to t he reference
requi renent. See |d.

The surety requested the Second District certify the issue

to this Court. During the pendency of the notion to certify,

the Fifth District Court of Appeals rendered Florida Crushed

Stone Co. v. Anerican Hone Assurance Conpany, 815 So. 2d 715

(Fla. 5'" DCA 2002), which addressed the sane issue, under
i dentical facts. The Fifth District disagreed with the Second
District’s interpretation of Section 255.05. The Fifth District
noted that the express |anguage of Section 255.05(4) effectively

precluded the creation of a common |aw paynent bond for public

wor ks projects. See 1d. at 716. Nonet hel ess, the Fifth
District announced a new test. It held that a surety should be
estopped from asserting a claimant’s non-conpliance with the

reference requirenent if such non-conpliance resulted from the

failure of the bond to contain the information required by

st at ut e. See |d. at 717. The Fifth District certified the
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i ssue as one of great public inportance. See 1d. The surety

filed Florida Crushed Stone as supplenental authority with the

Second District to support its pending certification notion.

Fifteen days after the Fifth District issued Florida Crushed

Stone, the Second District granted the surety’'s notion to
certify, withdrew its former opinion, and substituted a new one,
whi ch contained two new paragraphs and the following certified

guesti on:

| F A STATUTORY PAYMENT BOND DOES NOT CONTAI N
REFERENCE TO THE NOTICE AND TIME LI M TATI ON
PROVI SION OF SECTI ON 255.05, AS REQUI RED BY
SECTI ON 255. 05(6), ARE THOSE NOTI CE AND TI ME
LI M TATI ONS NEVERTHELESS ENFORCEABLE BY THE
SURETY, OR |S THE CLAI MANT ENTI TLED TO RELY
UPON THE NOTICE AND TIME LIM TATI ONS
APPLI CABLE UNDER THE COMMON LAWP

Ameri can Hone Assurance Co. v. Plaza Muterials Corp., 826 So. 2d

358 (Fla. 2d DCA 2002). The Second District did not nention

Florida Crushed Stone, nor did it note the conflict with the

Fifth District. The Second District recognized that it did not
apply a prejudice analysis to the reference requirenent. See
Id. at 361.

This tinmely appeal followed pursuant to Fla.R App.P.

9.030(a) (2) (A) (V).



SUMVARY OF THE ARGUMENT

In answering the question certified by the Second D strict,
this Court should enforce the |legislative intent behind Section
255.05 and its anendnents. Despite the |egislature’ s numnerous
attenpts to clarify that paynent bonds for public works projects
are statutory bonds, Florida ~courts have randonly and
i nconsistently converted statutory bonds into common |aw ones.
Courts acconplished this transformation by noting the bond
provided coverage broader than the statute required, thus
inferring the surety did not provide a bond pursuant to the
statute. Wiile this analysis mght find support if the bond
provi des coverage beyond the statutory requirenent, its logic
suffers when the only deviation is a technical failure to
reference a provision of the statute. This failure does not
convert the statutory bond into a common | aw one.

This conclusion is particularly true when the surety uses
a bond supplied by DOI, which is, in turn, consistent in its
paynment provisions with the sanple bond form approved by the
|l egislature in subsection (3). Al t hough courts have
tangentially noted the statutory insufficiency of the sanple and
DOT bond fornms, the Second District is anong the few courts to
unrealistically suggest the surety (not DOT or the |egislature)
should be faulted for the bond forms purported inadequacy.

More likely and logically, the legislature and DOT understood



the bond to be a statutory one despite its failure to contain
the reference requirenent. This conclusion is bol stered where,
as here, the bond does otherwi se reference Section 255.05. This
statutory bond should not be judicially reconstituted into a
common | aw one, thereby relieving claimants from conplying with
subsection (2).

Florida courts who have held to the contrary have failed to
consider two separate reasons to require claimants to conply
w th subsection (2). First, some Florida courts have failed to
read Section 255.05(4) in pari materia with Section 255.05(6).
Wi | e subsection (6) requires all bonds to contain the reference
requi renent, subsection(4) states that paynent provisions of all
bonds furnished for public work contracts, regardless of form
shal |l be construed and deened statutory bond provisions, subject
to all the requirenments of subsection (2). The only rationa
means to render both subsections neaningful is to conclude that
while the legislature directed that bonds contain the reference
requi renent, the |legislature prohibited any penalty for such
om ssion. Otherw se, the |legislature would be punishing surety’s
for signing a bond form which fails to advise claimants to
follow the law, which they are presuned to know, |ike any other

citizen.



Even if subsection (4) is sonehow rendered neaningless,
courts should apply a prejudice analysis before concluding that
the absence of the reference requirenent from the bond results
in a surety’'s forfeiture of the right to the protections of
t hose provi sions. As the Fifth D strict noted in Florida

Crushed Stone, the Second District did not penalize the surety

for failing to include required information in the bond when the
claimant was not prejudiced by the absence of this infornmation

Yet, the Second District did not apply this same prejudice
analysis to the statute’'s reference requirenent. There is no
valid reason to apply a prejudice analysis to one requirenent of
Section 255.05, but not another. It is equally illogical to
refuse to apply the notice and time requirenents of Section
255.05(2) upon a claimant who is, or should be, know edgeabl e of
such requirenents, but fails to conply with the statute, through
no fault of the bond s | anguage. This is especially true where,
as here, the surety has no control over the |anguage of the
bond, and uses the nmandated DOT form The result of the Second
District’s analysis <creates the opportunity for “got cha”

[itigation.



STANDARD OF REVI EW

Because this appeal involves an issue of statutory
interpretation based upon undisputed facts, this Court reviews

the final judgnent de novo. Arnstrong v. Harris, 773 So. 2d 7,

11 (Fla. 2000) ("The standard of review for a pure question of

law i s de novo").



ARGUMENT
l.

WHERE THE SURETY |SSUES A STATUTORY BOND
PURSUANT TO SECTION 255.05, THE BOND S
FAILURE TO REFERENCE THE NOTICE AND TIME
REQUI REMENTS OF SECTION 255.05(2) DOES NOT
CONVERT THI'S STATUTORY BOND |INTO A COVMON
LAW ONE.

Construction bonds given by contractors are a species of

surety insurance. Section 624.606(2), Fla. Stat., defines

surety insurance as insurance guaranteeing the performance of
contracts. \Wen surety insurance for a construction contract is

not required by a specific statute, it is deened to be a comon

| aw bond. As authoritatively noted:
[A] bond not required by statute wll be
given effect as a common |aw obligation. A
bui | di ng contractor’s bond, voluntarily

entered into, for a valuable consideration,
is good at comon |aw whether required by
statute or not.

Rakusin, Florida Construction Lien Mnual, Chapter 30, 8§8.02,

citing Couch, Insurance 3D 8§ 163.22 (3d ed. 1997), p. 163-33.

Florida requires contractors constructing public buildings
or conpleting public works to provide a bond, and such bond is

“required by statute.” 8§ 255.05, Fla. Stat. By Section

255.05(1)(a), such bonds nust contain both a paynent and
performance portion. Because Florida law prohibits liens on
public property, the paynent portion of the bond under Section
255.05 affords to those supplying labor and materials on public
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works projects a neans of protection in lieu of the lien
afforded them on the private work as provided by other statutes.

Clutter Constr. Corp. v. State, 139 So. 2d 426, 429 (Fla. 1962).

Subsection (1)(a) delineates the specific coverage the
paynment and performance bond nmust contain. A bond that provides
the mnimm requirenments of Section 255.05 is a “statutory

bond.” Fl ori da Keys Community College v. Insurance Co. of North

Anerica, 456 So. 2d 1250 (Fla. 3d DCA 1984). |If a bond provides
coverage in excess of the mninum statutory requirenments, then
the bond is a cormon | aw bond. See |d.

This distinction is significant. Statutory bonds pursuant
to Section 255.05 require a claimant to file a notice that it is
providing materials or has comenced work 45 days after first
furnishing material; a notice of non-paynent 90 days after the
final furnishing of materials; and to institute a |lawsuit on the
bond wthin one year after delivery of the material.
8255.05(2)(a). Common |law bonds nmay not typically contain
anal ogous notice provisions and were subjected to a 5 year
statute of limtations.? Thus, if a surety provides what it

believed was a statutory bond, but a court converts it into a

2 In 2001, 95.11(2)(b), Fla. Stat., was anended to
provide a one year limtations period on common | aw bonds.
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comon | aw bond, the surety’s liability is extended beyond that
which it initially contenpl ated.

Over the years, nunerous Florida courts addressed whether
a bond issued pursuant to Section 255.05 was a statutory or
common | aw bond. Courts focused on whether the bond provided
coverage beyond that required by the statute; if it did, the

court found it to be a common | aw bond. See e.qg. Florida Keys

Community College, at 1252. When the bond did not provide

coverage beyond that required by Section 255.05, courts
concluded that the bond was statutory, and that the claimnts
must conply with the notice and tine provisions of Section

255.05(2). Quality Gdass & Mrror, Inc. v. Ritch, 373 So.2d 723

(Fla. 1st DCA 1979). Courts also concluded that a bond that
failed to reference the time and notice requirenents of
255.05(2) were statutory bonds; they did not expand coverage,

and were thus not cormmpn | aw bonds. State, Dept. of Transp. V.

Houdaille Ind., Inc., 372 So.2d 1177 (Fla. 1st DCA 1979). But

see Southwest Florida VWater Mgnmt Dist. V. Mller Constr. Co.,

355 So. 2d 1258 (Fla. 2d DCA 1978)(public works bond was a
common |aw bond where it had a broader class of claimnts and
where the bond failed to reference Section 255.05 or enconpass
any tinme limtations for making clains or filing suit).

A lurking inconsistency in the statutory/comon |aw bond

treatment magnified with Martin Paving Co. v. United Pac. Ins.
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Co., 646 So. 2d 268 (Fla. 5th DCA 1994). In Martin Paving, the

Fifth District recognized that a common |law bond is one that
exceeds the mninmum requirenents of the statute. Despite this

recognition, the Martin Paving court found the bond at issue to

be a common | aw one because there had been a failure to record
the bond in the public records. The Martin Court never found

that the bond expanded coverage beyond what the statute

required. The Martin Paving decision sinply converted an

obviously statutory bond into a common |aw one because it was
not recorded in the public records, as required by statute. See

also, WPC, Inc. v. Hartford Acc. & Indemity Co., 698 So.2d 1324

(Fla. 1t DCA 1997) (follow ng Martin Paving).

To the extent the Second District applied it here, this

Court should reject the rule of |aw announced in Martin Paving.?

A statutory bond does not “transmute” into a commobn |aw one
sinply because it failed to conply with all the technical
requi renents of Section 255.05. A bond is a common | aw one only

when the surety did not sign a statutory bond.

s It is uncertain whether the Second District foll owed
Martin Paving’s common |aw bond anal ysis. Wiile its opinion
seens to suggest that it mght not have followed Martin Paving,
the question as certified by the Second District could be
construed to request acceptance of the Martin Paving rule.

13



Sureties frequently use a bond substantially equivalent to
the sanple bond formthe |egislature provided in subsection (3).%
The DOT form signed by the surety here parallels the sanple bond
form Neither contain a reference to the time and notice
requi renents of Subsection (2). A bond issued in conpliance
wth the sanple formcould only be a statutory bond. Simlarly,
when — as here — the bond form references Section 255.05, the
bond is a statutory one.

This Court should reject the Martin Paving rule because it

al so ignores the realities of a surety’s econom cs and position.
If a surety issues a bond under Section 255.05, it does so in
consideration of the protections afforded it under Section
255. 05, including the subsection (2) notice and tinme limtations
requirenents. If a court converts a bond the surety issued as
a statutory one, the court underm nes the consideration given to
the surety for the bond. Moreover, the Second District
penalizes the surety for its alleged failure to conmply wth
Section 255.05(2)'s reference requirenent. The surety has no

ability to demand a particular form be used on a public work

4 | ndeed, since the enactnent of the sanple forns, there
have been several anendnments to Section 255.05, but the
| egislature has not changed the bond form despite criticism
that it does not conply with the statute. Martin Paving Co. V.
United Pac. Ins. Co., 646 So. 2d 268 (Fla. 5th DCA 1994). It is
presuned that the legislature s aware of a court’s
constructions of a statue when the legislature anends it. Gty
of Hollywood v. Lonbardi, 770 So. 2d 1196 (Fla. 2000).
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projects. The formis supplied to it and nandated by the owner,
in this case DOT.

In answering the question certified by the Second District,
this Court should hold that, where the surety issues a statutory
bond pursuant to Section 255.05, the bond’s failure to reference
the notice and tinme requirenments of Section 255.05(2) does not

convert this statutory bond into a common | aw one.
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.
THE PAYMENT PROVISION OF ALL PUBLIC WORK
BONDS ARE STATUTORY BONDS BECAUSE THEY ARE
DEEMED SO BY THE EXPRESS LANGUAGE OF SECTI ON
255.05(4), VHCH IS NOT TRUMPED BY THE
GENERAL LANGUAGE OF SECTI ON 255. 05(6) .

Even if the surety’'s paynent and performance bond could
sonehow be construed not to be a statutory bond for all types of
public construction contracts, Section 255.05(4) provides that
the paynment portion of a bond on a public works project is
deened a statutory bond form This subsection apparently
emanated from a di spute anongst Florida district courts. Prior
to 1980, Florida courts inconsistently resolved whether public
works bonds that did not reference the tinme and notice

requi renents of Section 255.05(2) were comon |aw bonds.

Conpare State v. Houdaille lIndustries, lInc., 372 So. 2d 1177

(Fla. 1st DCA 1979)(public works bond was a statutory bond) wth

Sout hwest Florida VWater Mgnt Dist. V. Mller Constr. Co., 355

So. 2d 1258 (Fla. 2d DCA 1978)(public works bond was a conmon
law bond). In 1980, the legislature addressed this
i nconsi stency when it enacted Section 255.05(4), which states:

The paynent provision of all bonds furnished
for public works contracts described in

subsection (1) shall, regardless of form be
construed and deened statutory bond
provi sions, subject to all requirenents of

subsection (2).
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This language is clear on its face: it subjects the paynent
provi sion of a bond on a public works project or contract to all
the notice and tinme provisions of subsection (2). As this Court

noted in Taylor Wodrow Constr. Corp. v. Burke Co., 606 So. 2d

1154 (Fla. 1992), in its review of Section 255.05(2):

Because section 255.05(2) is clear on its
face, this Court nust construe the words
chosen by the legislature in their plain and
ordinary neaning. See Streeter v. Sullivan,

509 So. 2d 268 (Fla. 1987). Were the
statutory provi si on IS cl ear and not
unreasonable or illogical in its operation,

the court may not go outside the statute to
give it a different neaning. See Jones V.
Utica Mitual Insurance Co., 463 So. 2d 1153
(Fla. 1985).

See 1d. at 1155-1156.

Despite this Court’s mandate in Taylor Wodrow to enforce

Section 255.05 as witten to properly reflect |egislative
intent, the Second District skirted the clear |anguage of
subsection (4) by focusing on subsection (6), which provides:

Al l bonds executed pursuant to this section

shall nake reference to this section by
nunmber and shall contain reference to the
notice and tinme |imtation provisions of

this section.
The Second District presumably found subsection (6) controlled
over subsection (4). Yet the Second District’s analysis ignores
the rule of statutory construction that strives for a
construction harnonizing two subsections. As this Court noted

in Uruh v. State, 669 So. 2d 242 (Fla. 1996):
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As a f undanent al rule of statutory
instruction, courts should avoid readings
t hat woul d render part of statute
meani ngl ess, and whenever possible nust give
full effect to all statutory provisions and
construe related statutory provisions in
har nony wi t h anot her.

See 1d. at 245. Subsections (4) and (6) should be construed in
a manner that reconciles any possible inconsistencies. Jordan

v. Food Lion, Inc., 670 So. 2d 138 (Fla. 1st DCA 1996). The nost

| ogical construction of subsections (4) and (6) is that,
al though the legislature directs Section 255.05 bonds to contain
the reference requirenent, the paynent portion of such bonds
wll be deened statutory even w thout it. After all, witten
notice of the reference requirenents is nothing nore than a
redundant courtesy extended to claimants since, regardless of
the presence of subsection (6), claimants nust conply wth
subsection (2).

Assum ng subsection (6) renders subsection (4) neaningless,
bond cl ai mants should be bound by the subsection (2) notice and
time requirenments unless they can show that the bond s failure
to reference those provisions caused them not to conply wth
t hose requirenents. The Fifth D strict adopted this rule in

Florida Crushed Stone. It did so because applying subsection

(6) to benefit claimants aware of the subsection (2)

requirenents created an inequitable result. Florida Crushed

Stone, 815 So. 2d at 717. The Fifth District held that a bond’' s

18



failure to reference the notice requirenents of Section 255.05
shoul d not excuse the claimants from conplying with the notice
requi renents unless non-conpliance resulted from the bond s
failure to contain the reference to the information required by
t he statute. See |d. 716. If a claimant can show it had no
know edge of, and could not reasonably have know edge of, the
notice requirenents of Section 255.05, then the failure of the
bond to advise the claimant of it actually caused the non-
conpliance with the statute. See 1d. If, on the other hand,
the claimant is know edgeable of the notice requirenents of
Section 255.05, or should have been know edgeable of the
requirenents, the failure of the bond to reference the notice
requi renents would not be the cause of the claimant’s failure to
do so. See |d.

Wiile the Second District, in dicta, adopted a prejudice
analysis as to sone portions of Section 255.05, the Second
District inexplicably did not apply it to the reference
requirenent. Beyond its internal inconsistency, the Second
District's conclusion is contrary to Florida Law. Fl ori da
courts have been reluctant to enforce technical statutory
requi renents when no prejudice occurred by the non-enforcenent.

For instance, in School Bd. v. Vincent J. Fasano, Inc., 417 So.

2d 1063 (Fla. 4" DCA 1992), the court addressed the failure of

a claimant to conply with the statutory requirenent that the

19



notice under Section 255.05(2) express that claimant intended to
| ook to the bond for protection. The Fourth District stated:

[Where it is conceded that the only
possi ble legal consequence of putting the
contractor and surety on witten notice of
appellant's participation in the project was
to secure appellant's rights wunder the
provi sions of Section 255.05(2), we think
that an obvious inplication of the notice is
t he expression of such an intent. W do not
think the surety and the contractor were
entitled to ignore this inplication. W
conclude that this notice, subject to any
claim by the appellees that they have
actually been prejudiced by the om ssions
al l eged, constituted substantial conpliance
with the requirenents of Section 255.05(2).

See 1d. at 1066. (enphasi s added). See also Walter E. Heller

& Co. S.E. v. Palner-Smith, 504 So. 2d 511 (Fla. 5'" DCA 1987);

Haskell Co. v. Peeples Constr. Co., 648 So. 2d 833, 834, n.1

(Fla. 1st DCA 1985). Cl ai mants know edgeabl e of the notice and
time provisions of subsection (2), or who should have been
know edgeable of the provisions, should not be rewarded by
enploying the fiction that the claimant was deprived of the
right to conply with that statute solely because of a technica
glitch in the bond form This conclusion is reinforced when the
bond formis mandated and pronul gated by the public authority.

By refusing to apply a prejudice analysis, the Second
District has inexplicably found an unlikely legislative intent:
to punish sureties who sign bonds which do not contain the
required reference to the tinme and notice provisions of
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subsection (2) (“we conclude that a surety that issues a bond
that does not contain notice of the restrictions as required by
subsection (6) is sinply not entitled to enforce those
restrictions.”) The Second District failed to explain this
conclusion, other than to note that the statute said it should
be done. Yet, this Court has held that a statute’s use of the
term “shall” does not require courts to automatically concoct a
puni shnment for it:

Al though section 120.59(1) says that final

orders shall be rendered within 90 days, it

does not specify any sanction for violation

of the tinme requirenment. Oher parts of

chapter 120, however, do provide sanctions

or other consequences where there is a

failure by either an agency or an affected
party to act wthin the prescribed tine

[imts. See §88§ 120.53(5)(b),
120. 54(11) (b), 120. 545( 6) and (7),
120.58(3), 120.60(2), (3), and (4). If the
| egislature had intended that untimely

orders rendered in proceedings in which the
agency is the protagonist would always be
unenforceable, we believe that it would have
included the necessary |anguage in section
120.59(1) to inpose such sanction as it did
in other parts of chapter 120.

Depart ment of Busi ness Requlation v. Hyman, 417 So. 2d 671, 673

(Fl a. 1982) (enphasi s added). In short, according to the context
and surrounding circunstances, a statutory "shall" is to be read

as "may" and vice versa. See Schneider v. QGustafson Industries,

Inc., 139 So.2d 423 (Fla. 1962); Allied Fidelity Ins. Co. V.

State, 415 So.2d 109 (Fla. 3d DCA 1982). In light of the
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context and surrounding circunstances noted above, the “shall”
contained in subsection (6) is nmerely directive, not nandatory.
The Second District’s determ nation that sureties should be

puni shed when the reference requirenments are absent from a bond
beconmes even less palatable given broader policy concerns.
According to the Second District:

the justification for ‘deem ng a bond

subject to the subsection (2) requirenents

rests in the fact that the bond inforns the

cl ai mant of these requirenents.
The Second District has presunably overlooked that subsection
(6) requires bonds to do nothing nore than reference the |aw
Nonet hel ess, all citizens are presuned to know the |aw. Munoz
v. State, 629 So. 2d 90, 93 (Fla. 1999). This Court has held
that parties nust conply with statutory provisions even in the

absence of express notification of the law s provisions.

Florida Wlding & Erection Service, Inc. v. Anerican Mit. 1ns.

Co. of Boston, 285 So. 2d 386 (Fla. 1973). This Court has also
found that a party who brought suit to foreclose a lien was
charged with knowl edge of the law of the time Ilimts for

prosecuting the case. Elnmer A Yelvington & Son v. Sheridan, 65

So. 2d 44 (Fla. 1953). By construing subsection (6) as it did,
the Second District has afforded claimants a right no other
citizen has in the state of Florida;, a reward for not know ng

t he | aw.
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CONCLUSI ON

For all the foregoing reasons, this Court should answer the
question certified by the Second District and hold that where
the surety issues a statutory bond pursuant to Section 255.05
the bond's technical failure to contain the reference
requi renment of Section 255.05(2) does not convert the bond into
a conmmon | aw one. Al ternatively, this Court should enforce
subsection (4) to require claimants seeking recovery under the
paynment portion of a public works contract to conply wth
subsection (2) even if the reference requirenent is absent from
t he bond.

Al ternatively, this Court should adopt the rule of the Fifth

District in Florida Crushed Stone and hold that bond clai mants

should be bound by the subsection (2) notice and tine

requi renments unless they can show that the bond' s failure to

reference those provisions caused them not to conply with those

requirenents. Respectfully

Subm tted

Robert E. Morris, Esquire Hal a A. Sandridge, Esquire

Florida Bar No. 152137 Florida Bar No. 454362

ROBERT E. MORRIS, P. A FOWLER WHI TE BOGGS BANKER
P. A

5020 West Cypress Street and Post O fice Box 1438

Suite 200 Tanpa, Florida 33601

Tanpa, Florida 33607 (813) 228-7411

(813) 289-0440 (813) 229-8313 (Facsinmle)

(813) 289-7652 (Facsimle) ATTORNEYS FOR APPELLANT

24



By:

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of this
Initial Brief on the Merits was furnished by US Mil to

Counsel for Appellee, FRANCIS X. RAPPRICH, IIl, Esquire, and
JAME BILLOTTE MOSES, Esquire, Post Ofice Box 712, Ol ando,
Fl orida 32802-0712; and to Counsel for Amcus Curiae, BRETT
DI VERS, Esquire, 100 N. Tanpa Street, Suite 2010, Tanpa, Florida

33602 on November 8, 2002.

By:

Hal a Sandri dge, Esquire

25



CERTI FI CATE OF TYPE SI ZE AND STYLE

Counsel for Appellant certify that this brief is printed in
Courier New 12-point font, a nonospaced typeface wth 10
characters per inch

By:
Hal a Sandri dge, Esquire

26



TABLE OF CONTENTS

STATEMENT OF THE CASE AND OF THE FACTS

SUMVARY OF THE ARGUMENT .

STANDARD OF REVI EW

ARGUMENT

WHERE THE SURETY |SSUES A STATUTORY BOND
PURSUANT TO SECTION 255.05, THE BOND S
FAILURE TO REFERENCE THE NOTICE AND TIME
REQUI REMENTS OF SECTION 255.05(2) DOES NOT
CONVERT THI'S STATUTORY BOND |INTO A COVMON
LAW ONE.

THE PAYMENT PROVISION OF ALL PUBLIC WORK
BONDS ARE STATUTORY BONDS BECAUSE THEY ARE
DEEMED SO BY THE EXPRESS LANGUAGE OF SECTI ON
255. 05( 4), WH CH IS NOT TRUWPED BY THE
GENERAL LANGUAGE OF SECTI ON 255. 05( 6) .

CONCLUSI ON

CERTI FI CATE OF SERVI CE

CERTI FI CATE OF TYPE SI ZE AND STYLE

10

10

15

22

23

24



TABLE OF AUTHORI TI ES

Deci si onal Authority Page

Allied Fidelity Insurance Co. v. State
415 So. 2d 109 (Fla. 3d DCA 1982) . . . . . . . . . . . 20

Aneri can Hone Assurance Co. v. Plaza Materials Corp.
27 Fla. L. Wekly D 571 (Fla. 2d DCA March 8, 2002) . 3, 4

Ameri can Home Assurance Co. v. Plaza Materials Corp.
826 So. 2d 358 (Fla. 2d bCA 2002) . . . . . . . . . . . . b5

Cty of Hollywod v. Lonbard
770 So. 2d 1196 (Fla. 20000 . . . . . . . . . . . . . . 14

Cutter Construction Corp. v. State
139 So. 2d 426 (Fla. 1962) . . . . . . . . . . . . . . . 11

Arnstrong v. Harris
773 So. 2d 7 (Fla. 2000) . . . . . . . . . . . . . . . . .09

Depart ment of Busi ness Requl ation v. Hynman
417 So. 2d 671 (Fla.1982) . . . . . . . . . . . . . . . 20

El ner A. Yelvington & Son v. Sheri dan
65 So. 2d 44 (Fla. 1953) . . . . . . . . . . . . . . .. 21

Fl ori da Crushed Stone Co. v. Anerican Hone Assurance Conpany
815 So. 2d 715 (Fla. 5th DCA 2002) . . . . . . . . 4, 17, 18

Fl ori da Keys Community College v. Insurance Co. of North Anerica
456 So. 2d 1250 (Fla. 3d DCA 1984) . . . . . . . . . 11, 12

Florida Wlding & FErection Service, Inc. v. Anerican Mitual
| nsurance Co. of Boston
285 So. 2d 386 (Fla. 1973) . . . . . . . . . . . . . . . 21

Haskell Co. v. Peeples Construction Co.
648 So. 2d 833 (Fla. 1st DCA 1985) . . . . . . . . . . . 19

Jones v. Wica Miutual |nsurance Co.
463 So. 2d 1153 (Fla. 1985 . . . . . . . . . . . . . . 16

Jordan v. Food Lion, Inc.
670 So. 2d 138 (Fla. 1st DCA 1996) . . . . . . . . . . . 17




Martin Paving Co. v. United Pacific |Insurance Co.

646 So. 2d 268 (Fla. 5th DCA 1994) 12, 13
Munoz v. State

629 So. 2d 90 (Fla. 1999) 21
Quality dass & Mrror, Inc. v. Ritch

373 So. 2d 723 (Fla. 1st DCA 1979) 12
Schnei der v. QGustafson Industries, Inc.

139 So. 2d 423 (Fla. 1962) 20
School Board v. Vincent J. Fasano, Inc.

417 So. 2d 1063 (Fla. 4th DCA 1992) 18, 19
Sout hwest Fl ori da \V\at er Managenment District V. Ml er
Construction Co.

355 So. 2d 1258 (Fla. 2d DCA 1978) 12, 15
State, Departnment of Transport V. Houdaille Ind., Inc.

372 So. 2d 1177 (Fla. 1st DCA 1979) 12, 15
Streeter v. Sullivan

509 So. 2d 268 (Fla. 1987) 16
Tayl or Whodr ow Construction Corp. v. Burke Co.

606 So. 2d 1154 (Fla. 1992) 16
Unruh v. State

669 So. 2d 242 (Fla. 1996) 16, 17
WPC, Inc. v. Hartford Acc. & Indemity Co.

698 So. 2d 1324 (Fla. 1st DCA 1997) 13
VWlter E. Heller & Co. S.E. v. Palner-Snith

504 So. 2d 511 (Fla. 5th DCA 1987) 19

Statutory Authority

Section 255.05, Fla. Stat. e 1-2, 4-8,

Section 255.05(1)(a), Fla. Stat.

Section 255.05(2), Fla. Stat . . 1-2, 8,

22

10,

12,

10- 14, 16-18,

14- 16,

18,

10

19,



Section 255.05(2)(a), Fla. Stat .
.11

Section 255.05(4), Fla. Stat
Section 255.05(6), Fla. Stat

O her Authority

Fla. R App. P. 9.030(a)(2)(A) (v)

Rakusin, Florida Construction Lien Manual,
Chapter 30, Section.02 .

10
Couch, Insurance 3D, Section 163.22 (3d ed. 1997)

10



