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PREFACE

Petitioner will bereferred to as Husband and Respondent will bereferred to as
Wife. The record on appeal will be referred to as (R-) followed by the appropriate
volume and page number. The transcript of the trial will be referred to as (T-)
followed by the appropriate page number (the trial transcript is contained in the
supplemental record on appeal). Thetranscript of thehearing ontemporary attorney’s
fees, conducted on December 9, 1999, is located in the Supplemental Appendix to
Appellee sAmended Answer Brief in case4DCA 00-60 (whichwasconsolidated with
00-978). For ease of the court, a copy of this transcript is attached hereto as
Appendix A. Referenceto thetranscript will beby (TR-) followed by the appropriate

page citation.



STATEMENT OF THE CASE AND OF THE FACTS

Therelevant history of thiscasewas aptly set forth by the Fourth District Court

of Appeal in Perlow v. Perlow, 816 So. 2d 210 (Fla. 4" DCA 2002), and is

summarized as follows:

The partieswere married in 1986, and had one child, Adam, who wasbornin
1991. Id. at 211; (R1 1-6). In 1998, Wife commenced divorce proceedings. Id.;(R1
1-6). During thedivorce proceedings, which spanned two years, the child’ sbehavior
deteriorated markedly; he became verbally abusive and physically violent with Wife
and at school. 1d. Wife, during the proceedings, sought and received increasingly
restrictive contact between the child and Husband (R9-1423-33).

Until approximately November or December of 1999, Husband wasrepresented
by counsal. Id. at 212;(T-52). On December 9, 1999, more than two months before
the final hearing, the trial court conducted a hearing on Husband's Motion for
Temporary Fees. 1d. At the hearing, Husband' s former counsel testified as to the
amount of fees he estimated would be required to represent Husband. 1d.; (TR-23).
However, Husband’ sformer counsel did not testify that hewould represent Husband,
and Husband did not present an attorney to testify that he or she would be willing to

represent him, that attorney’ s hourly rate, and an estimate of the time required. Id.



Moreover, although Husband testified that he did not have funds to pay an
attorney, hisfinancial affidavit reflected that hisincomefor 1996 was $177,000, and
indicated that for 1997, hisincomewasonly dightly less. 1d.; (R1158-172). Husband
testified that $123,00 of the $177,000 of thelistedincomewasindispute, and claimed
that he had noincomeduring 1997, 1998, and 1999. Id.; (TR-33). Husband asserted
he had a heart condition and went through a bankruptcy. Id. Husband claimed to
have filed an amended financia affidavit. 1d.; (TR-29-30). However, the amended
affidavit was not in the court file, and Wife's counsel had not received a copy of the
alleged amended affidavit. 1d.;(TR-29-30).

At theconclusion of thetemporary relief hearing, the court found that Husband
failed to show an obligation to pay attorney’s fees, or show that the absence of an
anticipatory award prevented him from obtaining counsel, and therefore hefailed to
show need. 1d.; (R9 1525-1527). Thetria court also explained that it did not have
sufficient evidence to determine the amount of an award because there was no
evidence asto the hourly rate charged by an attorney representing Husband. 1d. The
trial court therefore denied Husband’ smotion for fees, without prejudice. Id. at 213;
(R9 1525-27).

Husband appeal ed the denia of hismotion for feesto the Fourth District Court

of Appeal (R9-1547).



On February 22, 2000, the first day of trial, Husband made a motion for
continuance, which was denied. Id.; (T-74). He then absented himself from the
proceedings. 1d.; (T-103). After the lunch recess, Husband reappeared and moved
the court for temporary attorney’ sfees. 1d.; (T-117). Thecourt indicated to Husband
that if he cameto court with an attorney, it would hear hismotion. 1d.; (T-119-120).
Thefollowing day, Husband returned to court withan attorney. Id.; (T-334). Thetrial
court informed the attorney of the status of the case: trial had begun and would not
berecessed, and acursory review of thefinancial affidavitsrevealedthat it waslikely
that the court would reservejurisdiction for fees, and Husband may beentitled tofees
at the end of the case. 1d.; (T-335). The court offered to recess the trial so that
counsel had sufficient time to confer with her potential client. Id.; (T-337).

The attorney informed the court that if the only funding of the litigation was
going to occur after the final judgment on a reservation of fees, after a finding of
entitlement, evenif the court wereto makeall findingsinfavor of Husband, shewould
not undertake the representation. Id.; (T-339). Neither Husband, nor the attorney
presented sworn testimony, or sought to make a proffer as to the amount of the
attorney’ s expected fee, hourly rate, or the amount of time the attorney estimated

would be required for representation. Id. at 214.



Husband represented himself for theremainder of thetrial. 1d. Husband cross-
examined withesses, presented an expert witness, and made appropriate objectionsand
motions during the trial.

At the conclusion of the trial, before closing arguments, Husband inquired
whether he should prepare a proposed final judgment. 1d.; (T-3406). The court
indicated that it did not expect Husband to prepare a proposed final judgment, but if
Husband wished to present one, by all means present it. 1d.; (T-3407). Husband
elected not to submit a proposed judgment. 1d.; (T-3500).*

Thefinal judgment signed by the judge wasthe proposed judgment submitted
by Wife's counsdl. Id.

Thefinal judgment finds that Husband is a “pure psychopath.” (R14 2491,
paragraph 36). It further finds that the Husband has alienated the child, “in what is
commonly referred to asthe parental alienation syndrome” (R14 2492 at paragraph

37). Thecourt foundedthat Drs. Gardner, Heller, and Agresti all opined that the court

must sever al ties between the father and child in order for the child to be healthy; if

'Appellant, in his statement of facts, claims the court discouraged him from
filing a proposed judgment (1.B. 10). Thisclaim isbelied by the record, as
guoted by the Fourth District.



ties are not severed, the court finds the child will undoubtedly be incarcerated? or
hospitalized (R14 2494 at paragraph 47). Based upon the court’ sfindings, the court
awarded Wife sole parental responsibility for the child, finding that it would cause
great detriment to the child to do otherwise (R14 2500 at paragraph 3). It further
ordered Husband to have no contact with the child until he reaches the age of 14, at
which time Husband can petition the court to allow contact upon a showing of a
substantial change in circumstance® (R14 2400-01 at paragraphs 4-5).

After the judgment was entered, Wife and the child relocated to I srael, where
they reside today.

Husband took an appeal from thefinal judgment to the Fourth District Court of
Appeal (R15-2524). Thereafter, Husband’ sappeal fromthedenial of temporary fees,

and the appeal of the final judgment were consolidated.

2|nthe Initial Brief, Husband contends that this was a gratuitous comment by
counsel in the judgment, and the court never uttered anything to support such
afinding. However, contrary to Husband' s assertion, the court did note that
it wasthe opinion of Dr. Agresti that thereisalikelihood that the child will be
acareer criminal (T-297).

3

Appellant, in his statement of the facts, discussesin some detail hisversion of
thefinancial statusof each party. The“facts’ cited are contrary to thefindings
of thetrial court in thefinal judgment, which findings were affirmed by the 4"
DCA, and are not relevant to any issue before this Court. Thus, these “facts’
will not be addressed in this brief.



The Fourth District in Perlow, supra., affirmed the decision of thetrial court

with regard to all issuesraised in the briefs.



SUMMARY OF ARGUMENT

ISSUE I: The Fourth District did not hold that a party must first secure
counsel before acourt can hear arequest for an award of fees. Rather, the court held
that in order to prove an entitlement to fees, a party must either present evidence that
they can not retain counsel in the absence of afee award, or must present an attorney
who testifies he/she has been retained, ischarging $X per hour, and anticipatesit will
take XX hours to take the case through trial.

Thereasoning of the Fourth District isconsi stent with wel l-established caselaw
that in order to prove entitlement to final fees, the court must make specific findings
asto the number of hours reasonably expended and the hourly rate. Therewould be
no basisfor holding that adifferent rule should apply to interim fees, especially since
section 61.16(1) specifically provides for an award of “reasonable” temporary fees.
There is no method to determine whether fees are reasonable absent evidence of an
hourly rate, and an estimation of total hoursnecessary. Moreover, if alitigant presents
evidencethat they aretotally without fundsto hire an attorney, the court can award a
nomina amount for a retainer, and then hold a subsequent hearing to determine a

reasonable amount of temporary fees.



ISSUE Il: Thetrial court did not improperly delegate its decision making
authority by signing Wife' s proposed final judgment. Itisnot per sereversible error
tosignaproposed judgment intotal; theremust be other indiciathat thejudgment was
not the decision of the court. Intheinstant case, there were no additional indiciathat
thejudgment was not the judge’ sindependent decision. The evidence revealed that
thetrial court had knowledgeof thetrial proceedings, participated extensively at trial,
including questioning witnesses, and all thefindingsin thejudgment were supported
by competent and substantial evidence (which hasbeen conceded intheinitial brief).

ISSUE I11: Thetrial court properly denied therequest for aguardian ad litem.
Thisisaproceeding under Chapter 61, therewasno allegation of child abuse, and the
request was not made until after trial commenced, at which point the guardian could
not have made an investigation (no continuance was requested for this purpose).
Further, any error is harmless, as the child’s treating therapist performed all the

functions of a guardian ad litem.



ARGUMENT

I. THE FOURTH DISTRICT PROPERLY HELD THAT THE
TRIAL COURT ACTED WITHIN ITS DISCRETION IN
DENYING HUSBAND'S MOTION FOR TEMPORARY
ATTORNEY'S FEES WITHOUT PREJUDICE WHERE
HUSBAND DID NOT PRESENT THE APPROPRIATE
EVIDENCE TO SUSTAIN SUCH AN AWARD.

Wifecontendsthat the Fourth District held that aparty must first secure counsel
before a court can hear arequest for an award of fees. Thisisamisstatement of the
holding of theFourth District. TheFourth District specifically disagreedwithWife's
assertion that thefeerequest wasdenied based solely on thefact that appellant was not
represented by counsel at the time of the hearing. Perlow, 816 So. 2d at 214. The
Fourth District noted that the trial court also found that there was no showing that
Husband was obligated to pay fees, and that Husband failed to provethat the absence
of an anticipatory awarded prevented him from obtaining counsel. 1d. Based upon
the lack of evidence that the absence of an anticipatory award prevented Husband
from obtaining counsel, the court held that the trial court did not abuse its discretion
in requiring Husband to present an attorney to testify asto the attorney’ swillingness
to represent Husband and asto the el ements necessary to determinethe amount of the

temporary fees. |d.



Wife contends that the holding of the Fourth District conflicts with the Third

District’ sholdingin Baucom v. Baucom, 397 So. 2d 345 (Fla. 3d DCA 1981), and the

Second District’ sholding inMacl eod v. Hoff, 654 So. 2d 1250 (Fla. 2d DCA 1995).

In Baucom and Macl eod, the respective courts held that an attorney has no standing

to apply for afeeaward. These holdings, however, are not in conflict with the Fourth
District. The Fourth District did not hold that an attorney must move for an award of
fees. Rather, the Fourth District held that in order to prove a“need” for fees, aparty
must either present evidencethat he/she can not retain counsel inthe absence of afee
award, or must present an attorney who testifieshe/she hasbeenretained, ischarging
$X per hour, and anticipatesthat it will take approximately XX hoursto takethe case
through trial.

Thisreasoning is consistent with the general goal of fee awards. According to

Nicholsv. Nichols, 519 So. 2d 620 (Fla. 1988), the purpose of aninterim award of suit

money is to ensure that both parties to a dissolution proceeding have similar access
to counsal and canthusfight the action on anearly equal footing. If aparty needsfees
toretain counsel, thenthey must present evidencethat their financesare such that they
can not afford to retain an attorney absent an award. The court can then award a
nominal amount for aretainer, and hold another hearing and take testimony from the

attorney retained regarding the amount of fees needed. See Section 61.16 Fla. Stat.

10



(2003) (the court may “from time to time...” order a party to pay a “reasonable’
amount for attorney’ s fees).

Intheinstant case, the Fourth District found that therecord did not indicate that
Husband was so indigent that he could not afford to retain an attorney. Id. at 215.
Thus, in order to prove his need for fees, Husband was required to present evidence
that he had retained an attorney, that attorney’s hourly rate, and the amount of time
anticipated.

TheFourth District’ sholdingintheinstant caseisconsistent withitsholdingin

Duncanv. Duncan, 642 So. 2d 1167 (Fla. 4" DCA 1994), inwhich the court held that

atrial court has an obligation to determine that temporary attorney fees and costs
awarded are reasonable. In order to determine whether an award is reasonable, the
court must determinewhether the hourly rateisreasonableand whether theamount of
hours an attorney anticipates expending correlates to the issues in the case. Based
upon the “reasonable” amount of an anticipated fee, the court then should determine
whether the party requesting thefee hasafinancial need for such fees, and whether the
other party has a corresponding ability to pay such fees. Absent a determination of
the actual amount necessary to sustain the case on a temporary basis, interim fee
awardswould bearbitrary. Again, thesedeterminationsneed not bemade, initially, if

a party presents evidence that it can not hire an attorney absent an award.

11



It is well-established that in order to prove entitlement to final fees, the court
must make specific findings as to the number of hours reasonably expended and the

hourly rate. See Florida Patient’s Compensation Fund v. Rowe, 472 So. 2d 1145

(Fla. 1985); Saporito v. Saportio, 831 So. 2d 697 (Fla. 5" DCA 2002) (thetrial court

failed to make specific findings as to the number of hours reasonably expended and
thehourly rate); Ardv. Ard, 765 So. 2d 106 (Fla. 13 DCA 2000)(reversal of feeaward
required where court made no factual findings with regard to total number of hours

expended, hourly rate, or reasonableness of fee); Porzio v. Porzio, 812 So. 2d 485

(Fla. 5" DCA 2002) (trial court failed to make findings of fact regarding award of
attorney’s fees in judgment of dissolution as to number of hours spent and a
reasonable hourly rate, and thus judgment failed to adequately support fee award).
Therecan be nojustification for finding that adifferent rule should apply for interim
fees. Thisisespecialy truesincesection61.16(1) Fla. Stat. (2002) specifically states:
The court may from time to time, after considering the
financial resources of both parties, order a party to pay a
reasonable amount for attorney’s fees, suit money, or
costs, whether temporary or otherwise...
Again, therewould benoway to determinewhether thefeeawardisreasonable,

in the absence of testimony regarding the hourly rate the attorney hired will be

charging, and the amount of hours the attorney deems necessary.

12



Wife agrees with Husband, that section 61.16(1) expressly states that
corroborating expert testimony is not required to support afee award. However, this
section does not state that aparty requesting fees need not present sufficient evidence
fromwhichatrial court, based uponitsown knowledge and experience, can determine
iIf the requested fee is reasonable.

Finally, Husband' s argument that no evidence was presented because Judge
Harrison did not permit him to have ahearing on entitlement, iswithout merit. Judge
Harrison permitted Husband to present thetestimony of an attorney thefollowing day.
Thefact that the attorney chose not to testify isnot the fault of the court. Moreover,
even if the court prohibited the testimony, which it did not, both Husband and the
attorney who was present at the hearing should have known that they wererequired to
proffer the evidence in order to preserve the issue for appeal. No proffer was
presented.

Thus, the Fourth District’s opinion, contrary to Husband' s assertion, merely
holds that the proper evidentiary requirements were not met in order to prove
Husband'’ sentitlement to temporary fees. Theseevidentiary requirements(proof from
which acourt can determineif therequested awardisreasonabl ) arewell-established
by thelegidature, thisCourt, and other district courts, and the Fourth District properly

held that Husband did not meet these requirements.

13



Next, Husband contendsthat thetrial court should have permitted the Husband
to have a full evidentiary hearing on entitlement without having to wait until the
completion of the 17 day trial or thehiring of anattorney. Husband further claimsthat

the Fourth District’s finding that the trial court properly denied his motion for

continuanceisin conflict with Peimanv. Pieman, 829 So. 2d 307 (Fla. 5" DCA 2002).
First, Husband fails to mention that the original denial of temporary fees was

without prejudice. The trial court specificaly indicated to Husband that he could

again seek temporary fees when he had the proper evidence. Husband chose not to
take advantage of this option, knowing, as the Fourth District pointed out, that trial
was set in two months. Further, Husband, who has attended law school and isnot a
novice to legal procedure, did not inform the court of his alleged dilemma until the
morning of trial, at which time he requested a continuance. Husband did not request
ahearing on entitlement tofeesuntil trial had commenced; heasked for thisrelief after
the lunch recess on the first day of trial (T-114).

TheFourth District properly affirmed thedenial of the continuance and request
for trial on entitlement, asHusband’ sdelay inretaining counsel, or Husband’ sfailure
to come to court and testify that he needed temporary fees just to retain counsel,
should not be abasis for him to delay the entire trial, which had been set for atime

certain for at least 3 months, with the Husband' s agreement.

14



Wife' scontention that the Fourth District’ sdecision affirming thedenial of the
continuanceisin conflict with Peiman isunavailing. InPieman, Husband’ s counsel
withdrew one month prior to the hearing. Husband then diligently attempted to hire
aternate counsel. Threedaysbeforetrial, one of the attorneys he attempted to retain
declined representation. Husband filed his motion to continue one day prior totrial.
The court in Pieman held that it was an abuse of discretion to deny the continuance
because: 1) the denial of the continuance created an injustice for Husband, who had
never represented himself and could not represent himself competently; 2) it was
unforeseeabl ethat Husband would be unabl eto retain counsel and; 3) the continuance
would not have resulted in any prejudice or inconvenience to Wife. Id. at 308. The
court in Pieman, distinguished Leev. Lee, 751 So. 2d 741 (Fla. 13 DCA 2000).

In Lee, the First District affirmed the trial court’s denial of the motion for
continuance because Lee did not state he intended to retain counsel, Lee had ably
represented himself by filing numerous motions, scheduling hearings, and obtaining
rulings on his motions, and Lee had ably represented himself at trial in that he
thoroughly questioned witnesses during direct and cross-examination at the final
hearing, and he even qualified an expert to testify. The court in Lee noted that these

factorsindicated that Lee was able to represent himself in a competent manner and

15



therefore did not suffer an injustice as aresult of the court’ sdenial of his motion for
continuance.

Lee, rather than Pieman, ison point with the facts of theinstant case. Husband
has attended |aw school and passed the Californiabar (although hewasl ater disbarred
for ethical reasons) (T-10). Husband, from November 3, 1999, the date his counsel
withdrew, until December 2, 1999, the date his motion for fees was denied without
prejudice, actively participated inthe proceedings: Husband filed no lessthan 20 pro
semotions (see R7 1126-R8 1525), hefiled amotion for reconsideration (R7 1197),
hetook depositions (SR 4201, 4206, 4211, 4230), and he attended 8:45 hearings. It
was clear from Husband'’ s participation, that he was well able to represent himself.
Further, Husband wasaware, at | east asearly asNovember 22, 1999, that thetrial was
set for atime certain on February 22, 2001 (R8 1242). It isunclear from the record
at what point Husband realized that hewasallegedly unableto hirecounsel. Husband,
rather than moving to continue as soon as herealized hewas unableto retain counsel,
waited until the first day of trial to seek a continuance. Husband's request for a
continuance was not based solely on hisinability to represent himself (he had been
ably representing himself since November). Rather, his main complaint appeared to
bethat he was unableto hire experts, and pay for depositions(T-8, 14, 15). Granting

acontinuanceto hold ahearing on entitlement to fees, asHusband suggestsin hisbrief

16



was appropriate, would not have solved the problem of lack of fundsfor experts and
depositions, and illustrates that the request may have been for the purpose of delay.
Additional evidence that the requested continuance was for the purpose of delay is
the fact that during trial, Husband indicated to the court that he had in fact ordered
certain depositions. “The depositions of the Boca Police Department and Florida
Highway Patrol which | have ordered and | should have them Monday morning” (T-
2908). Moreover, Husband did in fact hire at least one expert, Dr. Fischer, and he
admitted that he had already paid an accountant $7,000 (T-63).

Further, Husband ably represented himself at trial and did not suffer aninjustice
asaresult of the court’ sdenial of hismotion for continuance; in fact he did a better
job than many lawyers may have done. Husband thoroughly cross-examined
witnesses, including experts (T-1149, 1595, 1728). Husband made objections to
testimony (T-1282, 1350). Husband filed multiple motions (T-340, 1287),
continuously preserved his objections for the record (T-225,994), and qualified his
expert (T-2319).

Additionally, the cause of the request for continuance, that Husband did not
have counsel, was not unforeseeable and was a result of dilatory practices by
Husband. Husband knew for two months that he did not have counsel, and never

once, during those two months, filed amotion for continuance onthisbasis. Further,

17



itisclear that Husband was sophi sticated enough to know that hislack of counsel was
groundsfor reversal on appeal, and he purposely tried to perpetuatetheissue. During
thetrial, Husband even informed the court that he did not intend to participate at trial
because if he participated he would be “in aworse hole.” Husband must have been
awarethat ably representing himself at trial could possibly eliminatean appellateissue
regarding the denial of the continuance.

Finally, Wifewoul d have suffered prejudice and inconvenienceif acontinuance
had been granted. Wife was requesting that visitation be suspended as Husband had
asicknessthat wasemotionally harmingthechild. Any delay intheproceedingwould
prejudicethe child’ shealth. Further, Wife had hired expertsand met with them prior
to trial, and Wife had flown her parents in from Israel to testify. Thus, any delay
would have severely inconvenienced Wife and caused unnecessary suffering of the
child.

Based upon the foregoing, the decision of the Fourth District isin compliance
with decisiona case law from other districts as well as this Court, and the decision
should be AFFIRMED.

[l. THE FOURTH DISTRICT PROPERLY FOUND THAT THE
TRIAL COURT DID NOT IMPROPERLY DELEGATE ITS
DECISION-MAKING AUTHORITY.

18



It was previously conceded that the Final Judgment signed by the court isthe
proposed judgment submitted by counsel for Wife. Husband concedesthat therewas
ample evidence to support the findings of fact contained in the judgment (1B at 26).
Husband, however, contendsthat the Fourth District’ sdecisionthat thetrial court did
not improperly delegate its judicial functions by signing the proposed judgment
submitted by counsel for Wife, isin conflict with other districts on this same point.

Initsopinion, the Fourth District specifically addressesthe caselaw from other

districts, and explainshow itsdecisionisin conformity withthesedecisions. First, the

Fourth District acknowledgestheFifth District’ sdecisionin Rykiel v. Rykiel, 795 So.
2d 90 (Fla. 5" DCA 2000), in which the court stated the trial court may not adopt the
judgment of counsel verbatim, blindly, or without making in court findings. Perlow,
816 So. 2d at 217.

The Fourth District then cited to afootnotein Douglasv. Douglas, 795 So. 2d

99 (Fla. 5" DCA 2001), in which the Fifth District explained that they reversed in
Rykidl, in part, becausethetrial court adopted verbatim afinal judgment prepared by
one party. Id. The court, in Douglas, explained that Rykiel was also reversed
because there were numerous indicia of the judge's lack of participation and

knowledge in the final judgment.

19



The Fourth District also cited to Thomas v. Thomas, 781 So. 2d 540 (Fla. 5"

DCA 2001), inwhichtheFifth District rejected theargument that Rykiel stood for the
rulethat aproposed final judgment adopted verbatim by thetrial court constitutes per
sereversible error. 1d. The court in Thomas again noted that in Rykiel there were
numerousindiciaof thetrial judge slack of participation and knowledgein the final
judgment. The court in Thomas affirmed the trial court’s adoption of one party’s
judgment, finding that thetrial judge had current knowledge of thetrial proceedings
and ssimply requested thejudgmentsin order to expeditefinalization of thematter. The
court, in Thomas, further found that the judgment was not improper, although it was
drafted by one of the parties, because there was competent substantial evidence to
support the findings of the trial court.

Relying upon Douglasand Thomas, the Fourth District concluded that, in order

to reverse a verbatim adoption of a proposed judgment, there also must be some
indication that:
1) the trial court did not have current knowledge of the trial proceedings;
2) thetrial court did not participate in the trial; or

3) thefindings contained in thejudgment were not supported by competent
and substantial evidence.

Perlow, 816 So. 2d at 217.

20



Husband contendsthat the Fourth District misread the Douglasand the Thomas
cases. Husband contends that the Fourth District concluded that the decision in
Rykidl, aswell asthedecisionsfromtheFifth District preceding Rykiel, arenot viable
(IB at 31). TheFourth District madeno suchfinding. TheFourth District specifically
acknowledged theviability of theRykiel decision, whenit distinguished the case based
upon subsequent Fifth District decisions.

Moreover, the previous decisions from the Fifth District, cited in the brief as
conflicting with the instant decision, are all distinguishable.

In Palizzi v. Polizzi, 600 So. 2d 490, 490 (Fla. 5" DCA 1992), the court

criticized and suggested the abandonment of the practice of some judges of having
counsel prepare a proposed judgment before trial. The court explained that this
practice could create an appearance to lawyers and litigants that they are not being
heard fairly at trial. 1d. Intheinstant case, the proposed judgments were requested
after trial.

In Wattlesv. Wattles, 631 So. 2d 349, 350 (Fla. 5" DCA 1994), the court held

that thetrial court erred in ordering “ standard” visitation, where the record indicated
that standard visitation wasthe court’ sfall back positionintheevent thepartiescould
not agree on a visitation schedule; it was not a visitation schedule developed in

compliance with the evidence. The court noted that the trial court did not ask the
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parties’ attorneys, as officers of the court, to prepare ajudgment in accordance with
gpecific directions by the trial court after the evidence was in and his decision
made. 1d. Thus, the court remanded for the trial court to craft avisitation schedule
more in conformity with the age of the child. Intheinstant case, the court asked for
proposed judgments after the evidence was closed. Moreover, the judgment signed
by the court was in conformity with the evidence presented at the trial, and was
consistent with the comments and questions asked by the court during the trial.

In White v. White, 686 So. 2d 762 (Fla. 5" DCA 1997), the court reversed a

final judgment which based its attorney fee award on a proposed final judgment
submitted by Husband's attorney, because the proposed judgment based fees on
wife' smisconduct, and husband never requested fees on such basisin hiscomplaint.
In theinstant case, all of the findings of fact and decisions of law were supported by
theevidenceand thepleadings. Thus, therewerenoindiciathat thejudgment rendered
was not the independent judgment of the trial court.

In Corporate Management Advisors, Inc. v. Boghos, 756 So. 2d 246, 248 (Fla.

5" DCA 2000), the court declared a contract to be void and unenforceable, in a
judgment drafted verbatim by counsel. The Fifth District found that the evidence at
trial did not support such a decision, as there was no finding of fraud,

unconscionability, or similar grounds. The court, therefore, reversed and remanded.
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Thecourt noted that itsreview of the conclusionsreached by thetrial courtintheFinal
Judgment took into consideration the court’ slack of participationindrafting the Final
Judgment. Again, this case is distinguishable because in the instant case, there was
evidence to support the decision of thetrial court. Moreover, this caseis consistent
with Thomas and Douglas, in that the court notes that the appellate court should
consider the fact that a judgment was signed verbatim, in conjunction with other
indicia, such aslack of evidence.

In Peterson v. Brown, 787 So. 2d 979, 979 (Fla. 5" DCA 2001), the court

acknowledged the problemsinherent in having an adversarial attorney draft documents
for the court’s signature. In this case the court reversed the judgment because the
judgment cited to a stipulation which was not supported by the record, and because
theinterpretation of aprior judgment wasin clear conflict withitsactual language. 1d.
Again, this case is distinguishabl e because, as admitted by Husband, the evidence
presented at trial supports the findings and conclusions set forth in the judgment

signed by the court.
As in the Fifth District, the First District also adheres to the philosophy that

signing of averbatim judgment isnot per sereversibleerror. I1nCole Taylor Bank v.

Shannon, 772 So. 2d 546 (Fla. 1¥ DCA 2000), the court held that a trial court’s

verbatim adoption of one party’ sproposed findingsor final judgment requiresreversal
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only when: 1) the signed judgment or a finding is inconsistent with an earlier
pronouncement of thetrial judge; 2) the appearance of impropriety so permeated the
proceedings bel ow asto justify asuspicion of unfairness; or 3) therecord establishes
that the final judgment does not reflect the trial judge’ sindependent decision on the
issues of acase. Although the factors set forth by the First District are not identical
to the factors set forth by the Fifth District, the general philosophy isthe same: there
must be some other indiciathat the judgment signed is not theindependent judgment
of thetrial court. Infact, inarriving at itsfactors, the First District relied upon cases
from the Fifth and Fourth Districts.

Neither the Second District nor the Third District hasdirectly discussed whether
it is per se reversible error to sign verbatim a proposed judgment. However, both
courtsagreethat itisthetrial court’ sresponsibility to makethedecisionsregardingthe

various issues, rather than merely choosing the better judgment. See Scalabroni v.

Scalabroni, 807 So. 2d 793 (Fla. 2d DCA 2002); Cornett v. Cornett, 713 So. 2d 1083

(Fla. 2d DCA 1998); Walden v. Walden, 520 So. 2d 87, FN4 (Fla. 3d DCA

1988)(court did not overturn verbati m adoption of proposed final judgment, although

it condemned the practice, indicating that such a practice creates a temptation to
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overreach and exaggerate®). The Second and Third Districts' holdings are consistent
with the decision of the Fourth District.

Following the dictates of the decisions out of the Fifth District, the Fourth
District in the instant case, after acknowledging the judgment was signed verbatim,
reviewed therecord to determineif therewere other indiciawhich would indicatethe
judgment wasnot thetrial court’ sindependent judgment. TheFourth District’ sreview
of therecordrevealed: 1) thetrial court had current knowledge of thetrial proceedings;
2) the trial court participated in the trial; and 3) the findings in the judgment were
supported by competent and substantial evidence. These findings by the Fourth
District were well supported by the record.

Therecord revealsthat thetrial court played avery activeroleduring thetrial.
The trial court questioned witnesses (T-269, 300, 304, 524-529, 708, 1115, 1190.
1317, 1356-1357,1557, 1738, 1780, 1812, 2284, 2289-2291, 2467, 2499) and clarified
testimony (T-298, 300, 506, 550, 559, 1107, 1149, 1257, 1481, 1484, 2026, 3207,
3219). Based upon the questions and comments made during the course of thetrial,

itisclear that the court had current knowledge of the proceedings and participatedin

* Overreaching or exaggeration isaddressed by therequirement that thefindings
be supported by competent and substantial evidence; if the findings are an
exaggeration, they will not be supported by the evidence.
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the proceedings, as these comments and questions are embodied in the Final
Judgment.

For example, the court, during the testimony of Dr. Agresti, asks the doctor
what Husband' s“ spin” or explanationwasfor theallegationsof criminal behavior and
fraud (T-269). The doctor explained that Husband testified that many of the events
were“misunderstandings’ and that he was still friends with the individual s (T-269-
270). The doctor testified that the testimony from the actual individuals drastically
varied: one of the women believed Husband was the devil incarnate (T-270). The
doctor opined that you can not get a straight story from Husband, and that this type
of behavior isindicative of an antisocial personality disorder.

The court incorporated this answer into paragraph 14, of his Final Judgment:
During the trial, the Husband attempted to minimize much of this
background information (the experts stated this rationalization would
occur due to the Husband' s personality disorder).

The court also questioned Dr. Ellinger, the child’ s treating therapist asto the

likely path of the child:
THE COURT: ... onequestion that | wanted to ask you as
thetreating physician. Dr. Gardner had testified yesterday
that based on the materialsthat he had looked at and in his
conversations with you over the lunch hour, he was of the

opinion that Adam [the child] wasbecoming asociopath or
whatever the words are that you want to use.
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THE WITNESS. Itisthe samefor all.
THE COURT: Doyou sensethat ashistreating physician?
THE WITNESS: Yes.

THE COURT: Andyet | hear everybody saysthese people
are not treatable. Is he at a point now where he is not
treatable?

THE WITNESS: No.
THE COURT: That'sadll | wanted to know.

THEWITNESS: It has not been what we call crystallized,
encrusted, setin. The paint has not dried, so to speak.

When children arein these kinds of situations where there
Is abuse, if they have what we call a sympathetic witness,
and it can be abiological parent, agrandparent, can be the
guy selling apples on the corner, the janitor at the school,
this relates cross culture, called resiliency research. A
sympathetic witnesswherethey cantalk about thesethings
and held in an empathetic way. Psychologically and
physically it helpsthem maintain their sense of empathy or
humanness. When they are not able to do that, they begin
to slowly erodetheir own ability to carefor themselvesand
others, and their ability to have empathy for others. They
do not care. They canfeignit, but they do not care redly.

THE COURT: Heisnot there yet?
THE WITNESS. That is evidenced by the session that |
had with the youngster and his parents after the school

dtercation where he ran out into the road and chucked
chairs. It wasredly abad situation.
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When he cam into the therapy office, my office, hewent to
hismom directly. He could have goneto either parent. So
thereis still that bond there.

His words say mom is bad, but his behavior still isloving
towards her.

THE COURT: It'syour interpretation of going over and
putting hishead on her lap or whatever he does, that iskind
of nonverbal expression of some sort of empathy?

THE WITNESS. Yes

THE COURT: Or showing he still has feelings?

THE WITNESS: Yes. That ember needs to be put to the
bellow. If it'snot, that ember could be squel ched.

(T- 1355-1358).
In paragraph 44 of the judgment, consistent with the court’s questions and
corresponding answers, the court finds:
44. Both Dr. Ellinger and Dr. Gardner have deferred asto
what should take placein order to assist thischild from the
path which this child will be led if the Court does not
interveneto wit: apsychopath [sociopath and psychopath
are synonymous terms.
Thecourt commented, during thetrial, that the child’ sbehavior, oneweek prior
to trial, was behavior he would expect from a 2-3 year old (the child was 9 years

old)(T-2363).

Later in the case, during Husband' s case in chief, the court stated:

28



THE COURT: He [Adam] doesn't seem to be able to
distinguish between being with your buddies on the
playground, kids like to use dirty words, and saying
whatever you fell like, and puffing around with your pals;
and then when you are in an adult setting, some kind of
religious dinner or something or the doctor’s office, he
doesn’t seem to be able to differentiate from one situation
to the next.

And obvioudly it’ slike an emotional thing. He can’'t seem
tograsp—itislikesocialy he's—he seemsto beintrouble.
Maybeintellectually heisgreat, but socially and emotionally
heisin trouble.

(T-3224).
The judgment, at paragraph 34, reflects these finding. The court held:

The Court notes that the child’s behavior is so egregious
that it appearsthechildisregressingin hisbehavior, sothat
he acts more like a three-year-old as opposed to his
intellectual level of nine years old.

Duringthetrial, Wifealleged that Husband wasbriefing thechild, and telling him
that hemay not ever seehisDad again. Inresponseto theseallegations, thefollowing
colloquy occurred between Husband and the court, which indicates the judge’s
opinion of the evidence, to that point:

MR. WEISSMAN: ...The petitioner will tell you that Mr.
Perlow hasspokento Adam andtold him Adamwill not see
him anymore. ... We have atape-recording of histelling
Sharon this, which we have aright to do, that heisgoing to

tell Adam this. If he wants to hear the tape, we are more
than pleased to play it for him.
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MR. PERLOW: May | address that, Y our Honor?
THE COURT: | think you better address it.

MR. PERLOW: The beginning of the weekend, this
weekend, | had a discussion with Sharon and | told her it
appeared the likely outcomewasit appeared to be an order
of the Court that was going to somehow or another bar me
from seeing the child.

| suggested to her very strongly that rather than having him
surprised by it, | suggested that we should talk to him
together. | offered her al day Saturday, whatever timewas
available —

THE COURT: Aren’'t you under a court order not to
discuss the case with him in any way, shape or form?

MR. PERLOW: We weren't discussing the case.

THE COURT: Of course you are discussing the case if
you talk to him. You are discussing what might be the
outcome of this case. ...

MR. PERLOW: We are not supposed to involvethe child
in the case, that's correct.

THE COURT: How would you characterize telling the
child that thejudgeisgoing to enter an order and asaresult
of that you are never going to be able to see your father
again; how would you characterize that then?

MR. PERLOW: What | said —

THE COURT: That'swhat it sounded like to me.
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MR. PERLOW: | suggested that we should talk to him; not
that | told the child that, but | suggested we should talk to
him together, because Y our Honor stated very ssmply —

THE COURT: Tak to him about what?

MR. PERLOW: About that he may not seemefor awhile,
not to get involved in it. Before we do this —thisis very
prejudicia. Y outold meWednesday or Thursday youwere
goingtoissuean order, you said that to meon Friday. You
said you had no intention of waiting and you were going to
issue the order right away.

THE COURT: Correct. | said that | would get an order
out on this case very quickly.

MR. PERLOW: This child was with me this weekend. |
don’t know if you take the child away from me, | don’t
know if you are going to give me achanceto say good-bye,
you will do whatever it isyou decideto do. But | felt that
to have the child faced with the mother coming to him and
saying guess what, you can’t see you dad anymore, | felt
that was not the right way for this to happen and |
suggested to her that we should speak to him together if, in
fact, this was going to happen.

THE COURT: And say what to him?
MR. PERLOW: What possible outcomesto thismight be.
THE COURT: That’s discussing the case.

MR. PERLOW: Okay. Of course it’s the case, but we
didn’t speak to him.

THE COURT: From all the evidence, | don’t know
what your case is going to show, but all the evidence so
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far is that you just don’t seem to get it. You are not
supposed to be involving this child in this case and what
goes on in court.

From all the evidence so far, it appears literally that he
gets a briefing every time he sees you about everything
that goeson in the case. And then he ---then essentially
it kind of destroys him every time he is brought in and
involved in it.

MR. PERLOW: Y our Honor, you said—

THE COURT: | can't believe you would even
contemplate on your own to sit down and discuss that
with him or the two of you, without — | mean, given the
attachment that the has to you, the impact that it would
have, | am not a psychologist or anything, but obviously
he would have a heck of a time go [sic] trying to deal
with it. You just don’t drop that on him.

(T-2938-2942).

The court in paragraph 26 of the Final Judgment found:
The Husband has no concept of his acts and how it has
harmed this child and will continue to harm the child
because of hisowninability to understand hisproblems(the
husband’ s) and his failure to seek help in resolving those
problems, if at all possible.

Thus, the record on appeal, which contai ns questions and comments from the

court, aswell asevidenceto support each of thetrial court’ sfindings (which hasbeen
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conceded by counsel), reveals that the judgment does in fact reflect thetrial court’s
own reasoning.

Further, thefact that thejudgment wassigned within 2 hoursisnot, inthiscase,
indicative of alack of independent judgment. The court, during the proceedings,
informed the partiesthat hewoul d enter an order on Wednesday or Thursday (thefinal
day of trial) dealing with custody (T-2756). It can be assumed that the court felt it
exigent to have a judgment as soon as possible due to a concern for the child. Dr.
Agresti specifically testified that the court should be concerned about Husband taking
the child (T-297). Further, there was a vast amount of evidence of alienation and
briefing of the child regarding the proceedings. It can begleaned, from thecomments
of the court, that the court wished to spare the child the agony of hearing about the
trial from hisfather (the court acknowledged that the child would “have a heck of a
time” dealing with this—the knowledgethat he may not seehisfather for sometime),
and then having to spend days worrying about the court’ s decision.

Based upon the foregoing, the decision of the Fourth District, affirming the
judgment signed by thetrial court, isconsistent with the caselaw from other districts,
and is supported by the record.

1. THE FOURTH DISTRICT PROPERLY AFFIRMED THE
TRIAL COURT’SDENIAL OF HUSBAND’SREQUEST FOR A
GUARDIANADLITEM,WHICH REQUEST WASNOT MADE
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UNTIL THE MIDDLE OF TRIAL, TWO YEARSAFTER THE
INITIAL PLEADINGSHAD BEEN FILED.

The Fourth District held that the dissolution proceeding was not a proceeding
pursuant to Chapter 39, Florida Statutes, to terminate Husband's parental rights.
Thus, the court found that the failure to appoint aguardian ad litem was not error as
amatter of law. Perlow, 816 So. 2d 210 (Fla. 4" DCA 2002). The Fourth District
further concluded that the trial court did not abuse its discretion when it denied
Husband’ sappointment of aguardian ad litem, because Husband did not movefor the
appointment until two yearsafter the commencement of the proceedingsand not until
midway throughthetrial. 1d. Additionally, the court found no error because Husband
failedtofurnishthetria court with sufficient reasonsfor the appoi ntment of aguardian
solateintheproceedings. 1d. Thecourt did, however, direct thetrial court’ sattention
to section 61.401, Florida Statutes (2001), should any subsequent proceedings occur
pertaining to the custody and visitation rights of the parties with the minor child. Id.

Section 61.401 states, in pertinent part:

In an action for dissolution of marriage, modification,
parental responsibility, custody or visitation, if the court
finds it is in the best interest of the child, the court may
appoint aguardian ad litemto act asnext friend of thechild,
investigator or evaluator, no as attorney or advocate. In
such actions which involve an allegation of child abuse,

abandonment, or neglect as defined in s. 39.01, which
allegation is verified and determined by the court to be



well-founded, the court shall appoint aguardianad litemfor
the child. ...[es]].

Section 39.01(2) defines child abuse as follows:

(2) “Abuse’” means any willful act or threatened act that
resultsinany physical, mental, or sexual injury or harmthat
causes or islikely to cause the child’ s physical, mental, or
emotional health to be significantly impaired. ... [es]

Husband claims, for the first time in this Court, that this case involves an
allegation of child abuse, and thereforeit was mandatory that thetrial court appoint a
guardian ad litem, no matter when the request was made. There was no finding in
either the trial court or the appellate court that this case involved child abuse, as
defined in Chapter 39, whichrequiresa“willful” act. Further, therewasnotestimony
that parental alienation syndromeistheresult of awillful act onthe part of one of the
parents. Infact, the evidence wasto the contrary. Dr. Agresti testified that Husband
may love his son, but is incapable of raising a healthy child (T-295). Dr. Gardner
testified that parental alienation syndrome (PAS) wasasickness. PAS, in somecases,
isashared psychotic disorder (T-1043). The court, as well as the experts, refer to
PAS, not as a type of abuse, but as a diagnosis. The court inquired of Dr. Heller
whether the fact that PASisnotinthe DSM-IV, meansit isnot abonafidediagnosis

(T-1738). Dr. Heller testified that the sad thing about psychopathy is they [the

psychopath] do not think they are doing anything wrong (T-1717). Dr. Heller

35



categorized the child as a victim of psychopathy: All it takes is 5-10 minutes of a
booster shot [ speaking with the psychopathic parent] and the child will stay avictim
of psychopathy (T-1718). Even the court, in response to Husband’ s comment that
heis amazed by the concept of parental alienation because heisnot trying to get the
child away from his mother, stated that Dr. Gardner opined the sometimes PAS is
unintended (T-3207).

Moreover, therewasno verified allegation of child abuse, which, according to
the statute, isaprerequisite to the mandatory appointment of aguardian ad litem for
thechild. Therewasno allegation of child abuse because thiswas not Wife' sclaim.
The basis of Wife's request for sole parental responsibility and restricted visitation
was that Husband had a sickness which resulted in the child suffering from Parental
Alienation Syndrome, and which placed the child in jeopardy of becoming a
sociopath/psychopath based upon his emulation of his father, a crystallized
sociopath/psychopath.

Further, at trial, Husband did not ask for the appointment of aguardianad litem
on the basisthat there were allegations of child abuse. Rather, Husband requested a
guardian ad litem becausethe child’ srightsarecoming into question andjeopardy (T-
1287). Thus, thisargument, which wasnot propounded tothetrial court or the Fourth

District, is not preserved for review.
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Based upon the foregoing, there is no basis for Husband’ s argument to this
court that this caseinvolved “child abuse,” asthat termisdefined in Chapter 39; this
caseinvolved asicknessof Husband, which negatively impacted thechild. Therefore,
the Fourth District properly evaluated the trial court’ sdenial of the appointment of a
guardian ad litem under the abuse of discretion test.

Next, Husband challenges the Fourth District’s finding that the motion for
appointment of aguardian was properly denied because it was not timely. Husband
arguesthat because parental alienation syndromewasnot plead, and because Wifewas
not taking the position that all contact should be ended as of just afew months before
trial, Husband’ s motion should not be considered tardy. First, the opinions of the
experts were required to be designated prior to trial, and Husband was given the
opportunity to deposethesewitnesses. Thus, itisdisingenuousfor Husbandto claim
that he had no knowledge that Wife was claiming that the minor child suffered from
PAS, and contact with hisfather should be severed for a discrete period of time. In
fact, in the testimony of Husband’ s expert witness, Diane Fischer, she admitted that
shewasquestioned regarding PASin her deposition (T-2401). Thus, Husband clearly
had knowledge of Wife's claim of PAS well before the trial, and could have moved
for the appointment of a guardian ad litem prior to the middle of thetrial. Thetrial

court, therefore, was well within its discretion in denying this request.
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Further, at the time Husband requested a guardian, he did not simultaneously
request a continuance for the guardian to conduct an investigation. Therefore, the
appointment of the guardian at that stage of the proceeding would have been of no
benefit to the court, and any error would be harmless.

Husband next claimsthat Husband can not waivethe child’ sinterestin having
aguardian appointed because the Husband istardy in hisrequest. The child was not
a party to this suit, and had no interest per se. Further, section 61.16 does not
“entitle” a child to a guardian, and therefore there is no right or “interest” for the
Husband to waive.

Husband argues that rule 1.210(b) FlaR.Civ.P., and case law from other

districts, specifically Mistretta v. Mistretta, 566 So. 2d 836 (Fla. 5" DCA 1990) and

Gilbertson v. Boggs, 743 So. 2d 123 (Fla. 4" DCA 1999), requires the appointment

of aguardian ad litemwhenever thechild’ sinterest isadversetotheparent’ sinterests.
Again, Husband never made this argument in either the trial court or the Fourth
District, and thisargument isnot preserved for review. The Fourth District properly
acknowledged thislack of preservationwhenit held that Husband failed to furnish the
trial court with sufficient reasonsfor the appointment of aguardian ad litem. Perlow,

816 So. 2d at 216.
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Neverthel ess, Husband’ sreliance upon rule 1.210(b), which deal swith parties
to an action, ismisplaced. Rule 1.210(b) statesin pertinent part:

(b) Infants or Incompetent Persons. ...An infant or an
incompetent person who does not have a duly appointed
representative may sue by next friend or by aguardian ad
litem. The court shall appoint a guardian ad litem for an
infant or incompetent person not otherwise represented in
an action or shall make such other order asit deems proper
for the protection of the infant or incompetent person.

Rule 12.210 Fla.R.Fam.P. specificaly statesthat rule 1.210 shall not beread
to require that achild is an indispensable party for adissolution of marriage or child
custody proceeding. Thus, because the child isnot aparty to the suit, the child is not
required to have representation viaaguardian, and rule 1.210 isnot applicableinthis

situation.

Husband'’ s reliance upon Mistretta, and Gilbertson, islikewise misplaced. In

Midtretta, the court found that aguardian was not necessary because the child wasnot
aparty to the action. Mistretta, 566 So. 2d at 837. The court explained that because
the court was of the opinion that the interests of the minor were fully protected
throughout the action because the child’s interest coincided fully with the wife's
interest in obtaining payment of child support from the husband, no guardian was
necessary. Id. In the instant case, the child is not a party to the action, the child’'s

interestswerefully protected by Dr. Ellinger, histherapist (seebelow), andtheWife's
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interest in assuring that the child was safe and healthy coincided with the child's
interest (even if thiswas not the case, Dr. Ellinger’ srolein thetrial rendered Wife's
interest irrelevant).

Gilbertson isapaternity case. The court inGilbertson noted that the child was
aparty tothesuit asthe child had anindependent right to have hisinterests determined
by the court. Thisisnot the casein adissolution proceeding. Gilbertson then goes
on to discuss who may appropriately represent a child as a“next friend” and holds
that if afather’ sinterest conflict withthechild’ sinterest, heisnot an appropriate next
friend.” Thereisnoissueintheinstant caseregarding aparent’seligibility to sueon
behalf of achild: achild isnot a party to the dissolution proceeding.

Husband again attempts to argue that the dissolution proceeding was a

termination of parental rights, and, citing Cothronv. Hadley, 769 So. 2d 1148 (Fla. 5"

DCA 2000), arguesthat if aguardianisrequiredto changeachild’ ssurname, it should
be required to sever al ties with a parent. As pointed out by the Fourth District,
Cothron was not reversed for failure to appoint a guardian ad litem, but rather for
insufficient evidence; the Fifth District did not hold that an appointment of aguardian
Isnecessary to changeachild’ ssurname. Moreover, intheinstant case, thetrial court
did not terminate Husband's parental rights; it merely suspended his rights for a

discrete period of time. Perlow, 816 So. 2d at 216. There was no proceeding
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pursuant to Chapter 39. Whether or not Husband or the child feelsthe distinctionis
blurred, isof no consequencelegally. Legally thisisan action pursuant to Chapter 61,
and Chapter 61, specifically 61.401 governsthisaction. Thus, Husband’s claim of

conflict with Harrisv. Harris, 753 So. 2d 774 (Fla. 5" DCA 2000), is unavailing, as

Harriswasanot adissolution proceeding. Harrisisapaternity case. The basisof the
Harris decision was the court’ sfinding that alegitimate child has aright to maintain
that status both factually and legally, and before any blood test can be ordered, a
guardian must be appointed to represent the child. These facts are not on point with
the facts or issues in the instant case.

Finaly, any error infailing to appoint aguardian ad litem isharmless error, as
the child had atherapist that acted in the capacity of the child’ sguardian ad litem. It
isuniversally recognized that the function of aguardian ad litem in acustody dispute

Isto protect the best interests of the children. Perez v. Perez, 769 So. 2d 389 (Fla. 3d

DCA 1999). Guardians serve an important role by acting as representatives of the
children and promoting society’s interest in protecting children from traumas
commonly associated with divorce and custody disputes. 1d.

Dr. Ellinger’ stestimony reveal sthat he performed all thefunctionsof aguardian
adlitem. Dr. Ellinger specifically testified that hewasan advocatefor Adam (T-1512).

He stated that hetried to represent what the youngster wanted in the court of law, but
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that despite hisbest efforts Husband continually attacked him (T-1334). Dr. Ellinger
told the court that he did not make arecommendation at the temporary relief hearing
regarding custody, he stated facts as observed, and he expressed the child’ s wishes
for 50/50 time sharing (T-1345). Dr. Ellinger requested eval uations of the parentsin
the child’' sbest interest, aswould aguardian (T-1348). Finally, Dr. Ellinger madeit
clear tothecourt that hewasacting only in Adam’ sbest interest: Dr. Ellinger testified
that everything goes back to the youngster, we are here for the best interest of Adam
(T-1349).

Thus, based upon the foregoing, the Fourth District properly held that thetrial
court did not abuse its discretion in denying Husband' s motion for appointment of a
guardian ad litem and the decision should be AFFIRMED.

CONCLUSION

Thedecision of the Fourth District in theinstant caseisnot in conflict with the
decisions of any other districts, and is supported by well-established case law and
record evidence. Thus, the decision of the Fourth District must be AFFIRMED inall
respects.

JOEL M. WEISSMAN, P.A.
DOREEN M. YAFFA, P.A.
DENISE C. DESMOND, P.A.
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