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PREFACE

The parties will be referred to herein as the “Husband” (Petitioner) and the

“Wife” (Respondent). Thefollowingsymbolswill beusedtorefer tothevariousparts

of therecord:

(R)
(SR.)
(T)
(HA)

(W.A)

(H. Ex.)
(W. Ex.)

Record on Appeal
Supplemental Record
Transcript of Final Hearing

Appendix to Husband' s Initia
District Court Brief (Case No.
4D00-60)

Appendix to Wife' s Initial District
Court Brief (Case No. 4D00-60)

Husband's Trial Exhibit
Wife's Tria Exhibit



ISSUES PRESENTED

WHETHER THE FOURTH DCA HAS
CREATED CONFLICT BY AFFIRMING THE
TRIAL COURT'S ORDER DECLINING TO
HOLD A HEARING ON ENTITLEMENT TO
TEMPORARY ATTORNEY'S FEES UNTIL
AFTER TRIAL WASCONCLUDED?

WHETHER THE FOURTH DCA HAS
CREATED CONFLICT WITH OTHER
DISTRICTSBY FINDING THAT THE TRIAL
COURT DID NOT IMPROPERLY
DELEGATE ITS DECISION-MAKING
FUNCTION TO COUNSEL?

WHETHER THE FOURTH DCA CREATED
CONFLICT AND ERREDBY FINDING THAT
THE TRIAL COURT DID NOT COMMIT
REVERSIBLE ERROR IN REFUSING TO
APPOINT A GUARDIAN AD LITEM FOR
ADAM?
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STATEMENT OF THE CASE AND FACTS

Thepartiesweremarriedin 1986 and their only child, Adam, wasbornin 1991.

(See Perlow v. Berg-Perlow, 816 So2d 210 (Fla. 4" DCA 2002). At thetime of the

fina hearing Adam waseight yearsold. (T.1/76). TheHusband was 54 years of age
and the Wife was 40 years of age. Both the Husband and the Wife have college
degrees. (R.2/270).

TheWifefiled aPetitionfor Dissolution of Marriageinwhich sheinitially sought
shared parental responsibility of Adamwithliberal visitationfor theHusband. (R.1/1,
23, 55A). TheHusband sought joint rotating custody. (R.4/571). Neither theWife's
original petition nor any subsequent amended petition (See R.6/938A) pleaded for a
permanent termination of all contact between the Husband and hisonly child, nor did
It mention “parental alienation” which wasinjected at trial asthe main theme of the
Wife's case.

Four months before the final hearing was scheduled the Husband' s attorney,
Ken Renick, Esquire, advised the court that the Husband had run out of money and
asked the court to determine his motion for temporary fees so that he could continue
to represent the Husband. (R.14/2319-2324). The court refused and Renick

withdrew. (R.7/1126-27; 14/2334).



FACTS PERTINENT TOATTORNEY’S FEE ISSUE

Accordingtothefinancia findingsattached to the Final Judgment of Dissolution
of Marriage (R.14/2506, ex. A) the Wife had a net worth of about $3.5 million while
the Husband's net worth was $271,556. Nearly all of the Husband’'s $271,556
consisted of the Wife' sjewelry valued at $250,000 (1d.), which the Husband denied
having taken notwithstanding the Wife's accusations. |If the disputed jewelry is
eliminated, the Husband hastotal assets of about $20,000 accordingtothetrial court’s
ownfindings, whilethe Wife, who hasadmittedly spent over $700,000 onthislitigation
(See T.20/2538-40; H.A. 100-02) has over $3.5 million in assets.!

Ken Renick, Esquire, theattorney who withdrew because he was owed $40,000
by the Husband, explained to thetrial court that the Husband had no more money to
pay to an attorney or to aforensic accountant or psychiatrist or other similar experts
to counter the arsenal of experts that had been amassed by the Wife. (H.A. 14, 22).
This occurred on October 1, 1999. (R. 14/2319-24). Renick testified he needed at

least $210,00 to $225,000 in feesand coststo completethe case. (H.A. 23-27). The

1 The Husband has not worked since 1998 due to a heart condition. (T.1/58-
59). TheWife sintangibletax returnfiledin 1998 listed nearly $5 millionin securities
aone.(H. Ex. 2; H.A. 20). Her affidavit filed five days before trial admitted to anet
worth of nearly the same amount. (R.5/1730).
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Husband’ sbusinesswasterminated in 1997 dueto hisheart condition and hismother
hasloaned him $200,000 to defray litigation expenses, but she could not loan himany
more and he could not afford to hire counsel. (H.A. 37-38). The Husband asked the
court not to pay temporary fees directly to him but to have it set aside for an attorney
to represent him. (H.A. 39; W.A. 2, p.28).

After the tria court (Judge Colton) declined to award temporary fees as
requested by attorney Renick, who then withdrew from the case (R. 7/1126-27,
14/2334), the Husband filed his own motion for temporary fees (R. 8/1397-98) and
asked the court to set ahearing. (R. 8/1266). That hearing was held on December 9,
1999 about 2%2months beforethefinal hearing was scheduled, and at that time Judge
Colton denied the Husband’ s motion without prejudice to the Husband coming back
again after he hires anew attorney to ask for temporary fees. (R.9/1525; H.A. 70).
Judge Colton ruled that since the Husband had no obligation to pay attorney’ sfeesas
he was now acting pro se, he failed to demonstrate any “need” for attorney fees.
(H.A. 68-70). Unfortunately, the Husband could not retain an attorney to represent
him until the court determined hewasentitled to an award of temporary attorney fees.

After that hearing the Husband spoke with several attorneys speciaizing in
marital and family law including Ron Sales, Esquire, Tom Sasser, Esquire and Jm

Tutle, Esquire. (T. 1/55-59, 63). Mr. Tutlewastheleast expensive but he still wanted
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at least $150,000 in fees plus $50,000 to $75,000 in coststo represent the Husband in
thiscase. (T. 1/63).

No attorney wanted to appear without being assured they would be awarded
fees(H.A. 73-75, 81). Thiswasexplained to Judge Harrison (retired judge assigned
to preside at thefinal hearing) on the morning that thefinal hearing was scheduled to
begin on February 22, 2000. The Wife's attorney told Judge Harrison that Judge
Colton had already denied temporary feesto the Husband because hewasrepresenting
himself. (T. 1/10-11). The Husband again asked for temporary attorney feesand a
continuance so he could obtain anew attorney. Judge Harrison denied both requests
(T.1/51-74; 2/117-20; H.A. 82-84) on groundsthat the Husband still did not have an
attorney in the courtroom who was willing to represent him.

There is no question about the Wife's far greater ability to pay, but the Wife
argued that until the Husband actually hired alawyer hewasnot entitled to atemporary
feeaward. (H.A. 40-44). Judge Harrison stated:

[The Court]: The only way | know of basically doing
attorney’ sfeesisyou haveto get someoneto comein here,
an attorney to comein and say they have agreed to take the
case on this basis - - and we have ahearing. Thereisno
procedure whereby | order them to give you money to run

out and hire an attorney. (T. 2/118).

Judge Harrison agreed that if the Husband brought an attorney the following



day, the court would hold afee hearing. (T.2/119-20). The Husband showed up the
next day with Peggy Rowe-Linn, Esquire afamily law attorney. (T.3/334). Judge
Harrison stated that it appeared “ somewhat likely” the Husband would be entitled to
feesand costs when the case was over. (T.3/229, 335). The court changed its mind,
however, about holding ahearing at that time. If Ms. Rowe-Linnwantedto“comeon
board” fee entitlement would be determined at the end of the case. (T.3/335). Ms.
Rowe-Linn told the court there is no way that she, or most any other attorney, could
enter the case under those circumstances. (T.3/337). She stated to the court:

...nor do | know of any other practitioner in Palm Beach
County who would come on board under these
circumstances... Thisisacase of not lessthan 15 daystrial
duration... A case with six (minimaly) experts in
psychology and psychiatry. (T.3/337).

* * *

... inexcess of 3 or $400,000 has been expended thus far
on the Wife' s side of the case;? that there are in excess of
700 docket entries... that the caseis being litigated by Mr.
Weissman whose reputation inthecommunity islegendary
in terms of his ability to effectively litigate for his clients.

| don’t know anybody who Mr. Perlow could hire under
those circumstancesif the money were not in the bank and
therewasnot acontinuance granted for areasonable period

2 The Wife admitted by the end of trial to having actually spent over $800,000
on thislitigation to prohibit the Husband from having any contact with hisonly child.
(See Appendix to Husband' s District Court Reply Brief, 1-3).
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of time to acquaint oneself with at least the documentary
evidence... (Id. at 338).

The Husband then asked if he could speak to the court and the court
responded:

[ The Court]: Well, no. | am not going to go any further with
it at this point. Mr. Perlow,...you are representing
yourself...(Id.at 339).

* * *

[TheHusband]: | takeit your ruling isthat you are going to
deny me an award of temporary fees?

[The Court]: At thistime.

[ The Husband]: Versus what time, at the end of trial ?
[The Court]: | said | would hold ahearing at the end of the
trial on the issue of entitlement. And as | indicated, that
preliminarily, just looking at the affidavits, preliminarily it
would appear that you would get entitlement. But | can’t
doit at thistime. [e.s.] (Id. at 339-40)

Judge Harrison offered to recessthe case only for theremainder of that day and
then start again the next day and not hold ahearing on temporary feesuntil after trial.
(T.3/337). Attorney Rowe-Linn then left the courtroom and the Husband struggled
to represent himself against the Wife' s attorneys during 17 days of trial. Out of that
17 days, the Husband’s case was put on for 1¥ days. Out of a transcript of over
3,500 pages, the Husband' s evidence comprises less than 400 pages.

After entry of a25-page final judgment, which isdiscussed further in the next

section of this brief, the Husband filed an appeal and moved the trial court for a



finding of entitlement to temporary attorney’s fees so he could retain an appellate
attorney. A hearing was held at which an appellate attorney, Edna Caruso, Esquire,
appeared and indicated awillingnessto handle the appeal for the Husband if thereis
afinding of hisentitlement totemporary appellatefees. Atthat time, althoughthetria
court had beforeit thesamefinancial informationit had whentrial began, thistimethe
court (Judge Colton) granted the Husband’ s motion and determined he was entitled
to temporary attorney’s fees to prosecute this appeal based on his need and the
Wife sability topay. (W.A.7; S.R. 19/5796). That sameneed and ability to pay also
existed afew weeks earlier beforetrial began when the Husband needed an attorney
to stand up to the Wife's litigation team. Judge Colton noted when he granted
temporary appellate attorney’s fees that the Husband has been found in another
unrelated proceeding to be without funds to pay for an attorney. (W.A. 149-153).

FACTS PERTINENT TO THE CUSTODY ISSUE
AND THE SCATHING FINAL JUDGMENT

During most of thislitigation the Husband and Wife rotated custody of Adam.
(SeeR.3/453). On December 8, 1999, 2%2months beforetrial, Judge Colton made a
finding that shared parental responsibility was still in Adam’s best interest, but the
court made the Wife primary residential parent with the Husband having standard
visitation. (R.9/1423-26). Judge Colton noted that Adam’ stherapist, Dr. Ellinger, felt
it would be harmful to compl etely separate Adam from hisfather dueto astrong bond
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between them. (R.9/1424-25).

When the case cameto trial afew monthslater, the Wife had still not filed any
pleading specifically notifying the Husband that she sought to have the court
completely terminateall contact between the Husband and Adam. Two monthsearlier
at thetemporary custody hearing, the Wife did not take the position that no visitation
should be awarded to the Husband. (R.11/1889). The Wife, however, argued below
that when sheamended her Petitionto seek “restricted visitation” that should have put
the Husband on notice that it could result in acomplete termination of contact. (See
Wife's District Court Brief at pp. 1, 26-27, 46). The Wife's position hardened
considerably after the Husband was no longer being represented by an attorney.

Atthel17 day trial, the Wifeintroduced testimony from an array of expertswho
never actually examined or tested the Husband, but who concluded from other sources
that the Husband had a sociopathic personality disorder. They aso opined that it
would be in Adam’s best interests to cease all contact with his father because the
father was acting to alienate Adam from his mother.

One of the Wife's experts, Dr. Agresti, based his opinion on the Husband's
convictionin Minnesotaof acrimein 1967 (over 35 yearsago) when hewas 19 years

old (S.R. 1/2664) and in 1986 (17 years ago) for grand theft. (A. 101; S.R. 12/4728;
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T. 3/272-76). Dr. Agresti was not aware that the 1986 conviction had been set aside
by the court and charges were dismissed. (A. 110, 113; H.Ex. 10).

Several of the Wife's experts admitted that the source of Adam’s anger and
aggression toward his mother could also be Adam’s perception that his mother is
trying to end Adam’ scontact with hisfather. (A. 154; S.R. 12/1198, 1272-73). That
isexactly what Adam told histherapist (R.12/2109; 14/2345-46, 2404) and histeachers
at school (S.R. 26/688-93; T. 19/2373, 2414-19, 2428). Adam expressed to Dr.
Fischer, achild psychiatrist, afear of being taken to Isragl to live. (T. 19/2419-20).
The trial court denied the Husband’s motion for the court to interview Adam en
camera. (T.26/3400-06).

Therewas evidence on both sides of the issue. Adam’ streating therapist, Dr.
Ellinger, saw Adam 14 times, the Husband six times and the Wife seven times. (R.
14/2343-44). Hetestified that Adam strongly desiresto spend timeequally with both
parents. (W. Ex. 47,vol. 1pp. 48, 81; R. 12/2098, 2110). Adamwasfearful that the
court would restrict hisright to see hisfather and Dr. Ellinger did not believeit wasin
Adam’ sbest interest to stop contact. (R. 12/2109; 14/2345-46, 2404). Dr. Ellinger
felt that both parentsneeded counseling to managetheir hostility infront of Adam. (R.
14/2376-77). The Wife had disparaged the Husband and discussed custody issues

with Adam which caused Adam to act out in anger in Dr. Ellinger’s opinion. (R.
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14/2103). That testimony was given at the temporary custody hearing 2%z months
beforetrial, and at trial Dr. Ellinger’s testimony was essentially the same. (SeeT.
11/1307, 1316, 1319, 1326, 1336, 1345; 12/1427-31, 1466, 1500-03). Other experts
agreed that Adam should have contact with both parents. (E.g. Dr. Fischer, T.
24/3103, 3137-38; 19/2445). Dr. Fischer, achild psychiatrist, did not believeaproper
psychological diagnosis could be made for someone who has not been directly
examined or tested (T. 19/2389), nor on the basisof acriminal incident that happened
20 or 30 yearsin the past. (T. 19/2397-98; 24/3118).

Attheconclusion of the 17 day trial and on the morning the court heard closing
arguments, the Wife' sattorney submitted a25-page proposed Final Judgment to Judge
Harrison. (T.26/3410). JudgeHarrison madeno oral rulingsfrom thebench, nor any
findings, nor stated anything to guide counsel for the Wife in drafting proposed
findings of fact.

When, at the close of the evidence, the Husband asked the court if hecould also
submit a proposed Final Judgment the court discouraged him from doing so. The
court told the Husband he was not expected to submit aproposed final judgment and
that if the Judge needs any help there is alegal staff available to help him, but the
Husband could submit one if he has one. (T. 26/3406-07). The next morning the

Husband again asked the court if he could have the remainder of the day to prepare
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hisown proposed final judgment and the Judge again discouraged himand said it was
not necessary. (SeeT. 27/3500). However, at the sametime after closing arguments
ended at 1:00 p.m. (R. 46/3409), Judge Harrison announced from the bench that the
final judgment would be signed and ready to be picked up within two hours (by 3:00
p.m.) in Judge Colton’ s office. (T. 27/3500).

THE FINAL JUDGMENT

Within thosetwo hours, Judge Harrison signed and filed the 25-page proposed
Final Judgment drafted by the Wife's attorney verbatim without making a single
ateration to it (other than the date just above the judge’ s signature). (R. 14/2481-
2511). The Final Judgment dissolving the marriageis so scathing and overreaching
that it is shocking. It immediately and permanently ends all contact between the
Husband and Adam based upon the Wife's “ parental alienation syndrome” theory.
In order to justify taking such action, the entire final judgment repeatedly vilifiesthe
Husband whileit canonizestheWife. Itisrepletewithinvectivesagainst the Husband
that were never uttered by the court at any time prior to having been drafted by the
Wife's counsel.

First, the Final Judgment tracesthe“ Husband’ sinvol vement in variouscriminal
activities’ which the court said was consistent with a sociopathic personality

(R.14/2483). The Final Judgment mentions the Husband' s conviction in 1986 for

1



grand theft, but never mentions the conviction was set aside and charges were
thereafter dismissed. (R.14/2483). The Final Judgement mentions the Husband's
disbarment in California after he wasinitialy convicted of grand theft (R.14/2483)
without mentioning he never sought reinstatement after his conviction was set aside
because he did not actively practice law. (W.Ex. 69-70). While condemning the
Husband’ s“meanness’ and “ atrocious conduct” (R.14/2485) and referringtohimas
a“purepsychopath” (R.14/2491, 2494), the Final Judgment extolsthe Wifeasbeing
“exemplary”, “good, loyal and constant”, “supportive” and “loving”. (R.14/2484).

The Final Judgment states that the bond between Adam and his father is
unhealthy because Adam has now postured himself astheadvocatefor hisfather. (R.
14/2485, 2489, 2493). It statesthat Adam misbehaveshorribly towardshismother due
to the Husband’ sinfluence (R. 14/2489), and if Adam is not immediately removed
from all contact with hisfather he will likely turn out to be a sociopath just like his
father (R. 14/2490) and will then have to be incarcerated or hospitalized himself.
(R.14/2494, 2501). Nothing like that was ever uttered by the Judge to support the
Wife' s attorney gratuitously putting it into the Final Judgment.

TheFinal Judgment then continues and awards sole parental responsibility for
Adam to the Wife and it prohibits the Husband from contacting Adam by telephone
or e-mail, it prohibitssending videos, it prohibitsvisitation at any location and it even
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prohibitsindirect contact through third parties®, along with a prohibition against the
Husband obtaining any of Adam’ s school records or medical records. (R. 14/2500-
01). TheHusband has been ordered to pay for Adam’ s support including hisprivate
school tuition and hismedical billsuntil heturns 18, (R. 14/2502, 2497 -98), but the
Husband is prohibited from knowing anything about Adam’s school records or
medical condition or any other subject.

Theicing on the cake comes at the end of the Final Judgment where the court
specifically directsthe mother to disparagethefather. (SeeR. 14/2501-02, §9). The
court “finds’ that its own previous order (entered by Judge Colton) prohibiting the
Wife from disparaging the Husband has now become a detriment to Adam, and the
Final Judgment affirmatively directs the mother to advise Adam about his father’s
“deceitfulness, his lack of remorse, his arrests,* his poor behavior control and
impulsivity, hislack of empathy, and his total anti-social personality disorder.” (R.
14/2502). The Final Judgment also “requests all law enforcement officersin every
state and county” to enforce the “no contact” provisions of the order because “the

court believesthe Husband will somehow attempt to violate the court’ sorders.” (R.

3 For example, agrandmother telling Adam“Y our father sayshello and that he
lovesyou” is expressly prohibited by the Final Judgment.

4 |f that wasworded “ convictions’ instead of “arrests’ it would cometo atotal
of one 30 year old conviction.



14/2503). The judgment also authorizes the Wife to record al of Adam's
conversations to make sure he is not contacting hisfather. (R.14/2504). Thejudge
never uttered anything likethat at trial beforethe Wife' sattorney gratuitoudly putitinto
the Final Judgment which expressly threatens the Husband with incarceration if the
order isviolated. (R.14/2503).

TheFinal Judgement al so, quitetellingly, criticizesthe Husband for lying about
attending aparenting course with the Children First Program and ordershim, onpain
of contempt, to attend it and furnish proof of doing so. (R.14/2485, 2504). Just
hours before the Final Judgment, the Husband brought to court with him and gaveto
JudgeHarrison hiscertificate of completion of that parenting course. (SeeT.27/3414).
It wasdiscussed in open court that very morning (T. 27/3414), but the proposed Final
Judgment was drafted by counsel just before that happened. If Judge Harrison had
read the 25-page order that heimmediately signed andfiled, that paragraph at thevery
|east would have been stricken. Judge Harrison either did not carefully read the Final
Judgment he signed, or he did not remember being handed the certificate of
completion and talking about it just a few hours earlier the same day.

TheFinal Judgment al so decided every property claimandfinancial issue 100%
in favor of the Wife and accepted her “scheme of equitable distribution”. (R.

14/2499). Thecourt alsorejected the Husband’ srequest for ageographical restriction
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and expresdy finds that it would be beneficial for Adam to be relocated to another
country. (R. 14/2501). After the Final Judgment was entered in March of 2000, the
Wife relocated with Adam to Israel and the Husband has had no contact with him
sincethat time. (SeeWife' s4DCA amended Answer Brief at pp. 25-26). Atthetime
this brief is being written, Isragl is experiencing escalating violence to civilians and
certainly poses a greater risk to Adam’s safety than his former residence in Florida.

The Final Judgment does ostensibly hold out one carrot for the Husband, but
itiscompletely illusory. The Final Judgment prohibits contact until Adam becomes
emancipated (10 years after thetrial date) but it also statesthat when Adam turns 14
(six yearsafter thetrial) the Husband can then fileamotion for modification based on
a showing of a substantial change of circumstances in order to try to re-establish
contact with Adam. (R. 14/2501). That not only prohibits the Husband from trying
any sooner to achieve amodification, but it makesit dependent on ashowing that the
court has already said cannot happen. The same Final Judgment expresdly findsthat
“this father is crystallized in his position and will never change.” (R. 14/2486).
“Psychopathology isapsychiatric disturbancethat isnot curable. Itisenduring.” (R.
14/2492). So, unlessthe Husband can proveto the court that it waswrong to say that
(and the court has aready said it will not retry theseissuesdenovo - R. 14/2501), the

Husband is never going to have contact with Adam until he is no longer a
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child...assuming by then Adam still has adesireto see hisfather after years of court-
sanctioned brainwashing. Interestingly, despite all the disparaging statements made
about the Husband in the Final Judgment, one thing it does not state isthat heisan
unfit parent.

THE DISTRICT COURT’S OPINION

Thedistrict court rejected the Husband’ sattorney fee argument on groundsthat
neither the Husband nor the attorney (Peggy Rowe-Linn, Esg.) had testified under oath
or made asworn proffer of an estimated amount that would be required to undertake
representation. Perlow, supraat 214. The Fourth DCA concluded:

Thetrial court did not abuseitsdiscretion inrequiring [the
Husband] to present an attorney to testify as to the
attorney’s willingness to represent him and as to the
elements necessary to determine the amount of the
temporary fees. We also conclude that the trial court did
not abuse its discretion when it did not conduct separate
hearings to first determine entitlement and then determine
the amount of temporary fees. Perlow, supraat 214-215.

The Fourth DCA al so stated that the Husband failed to show an “ obligation to
pay attorney’sfees’ (since he had not yet retained an attorney) or that he could not
retain an attorney without being awarded temporary fees. Perlow, supraat 214-215.
The Fourth DCA also concluded that the trial court did not abuse its discretion by

denying acontinuance of even afew days at the beginning of trial so that an attorney



could represent the Husband. Perlow, supraat 215. The Fourth DCA held that the
Husband did not furnish areasonabl e explanation for hisfailure to secure counsel or
his need for fees, Perlow, supraat 215, even though there was no evidence contrary
to Ms. Rowe-Linn’s statement to the court that no attorney would step into the case
at this point without at least afinding of entitlement to temporary fees.

The Fourth DCA rejected the Husband' s argument that a guardian ad litem
should have been appointed for Adam, on the groundsthat the Husband did not move
for appointment of aguardian until midway throughthetrial and becausethetrial court
did not terminatethe Husband’ sparental rightsbut merely “suspended” hisvisitation
rights. Perlow, supraat 215-216. However, the Fourth DCA directed thetrial court’s

attention to Section 61.401, Florida Statutes for any later proceedings in this case

involving custody or visitation. Perlow, supra at 216.

Lastly, on the issue of immediately signing the proposed Final Judgment
submitted by the Wife's attorney, the Fourth DCA concluded this was not an
improper delegation of thetrial court’s decision - making function even though the
Wife' s 25-page proposed Final Judgment was adopted verbatim less than two hours
after closing argument without thetrial court having made any prior oral findings or
given any directions to counsel for preparing the Final Judgment. Perlow, supra at

216-217. The Fourth DCA noted that an apparently contrary opinion by the Fifth

1



DCA, the Rykid case, has since been so eroded by two later Fifth DCA casesthat it
no longer conflicts with an affirmance of the Final Judgment in the present case. In
so holding, the Fourth DCA employed a“ sufficieny of the evidence” test whichisnot
thetest employed by other districtsin analyzing whether atrial judge hasimproperly
delegated the fact-finding function of the court to an attorney.

SUMMARY OF ARGUMENT

[. A party’s entitlement to temporary attorney’s fees is not dependent on
having alawyer presently representing him. Other district courts have so noted, the
statute itself (861.16) so states, and the Fourth DCA’ s contrary view placesaburden
on litigants that emascul ates the purpose of the statute.

[1.  Although the Fourth DCA found there was no improper delegation of the
trial court’s decision-making function, even though the Wife's vitriolic 25-page
proposed Final Judgment was adopted verbatim in less than two hours after the case
was submitted to the court without thetrial judge having made any prior statementsto
guidecounsel indrafting afinal judgment, other district courtshavefound such actions
to be an abdication of judicia responsibility. The various district courts have
addressed this subject numerous times over the last decade and thereis adichotomy
of appellate viewpointsonit. Itisobvioudy apolitical hot potato. The Fourth DCA
below has employed a “sufficiency of the evidence” test that has been eschewed by
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other district courts. Thisisavery important issue going to the basic integrity of the
litigation system, and there is a substantial need for uniformity throughout the state.
[1l. Both statute and case law from other districtsrequire (not just permit) the
trial court to appoint aguardian ad litemto protect Adam’ sinterestsinacaselikethis.
The fact that the Husband, who was unrepresented, did not ask for such an
appointment until mid-way intothetrial doesnot relievethetrial court from doingwhat
it would be required to do sua sponte even if neither party requested it. Because a
parent’s interest is considered adverse to the child whenever the parent seeks to
terminate the child’' s contact with the other parent, and because the Husband in this
case was accused by the Wife of conduct falling within the statutory definition of

“abuse” under Section 39.01(2), FloridaStatutes, Adam was absol utely entitled tothe

appointment of aguardian ad litemto protect hisinterests pursuant to Section 61.401.

The refusal to make that appointment in this case was fundamental error.



ARGUMENT

l. WHETHER THE FOURTH DCA HAS
CREATED CONFLICT BY AFFIRMING THE
TRIAL COURT'S ORDER DECLINING TO
HOLD A HEARING ON ENTITLEMENT TO
TEMPORARY ATTORNEY'S FEES UNTIL
AFTER TRIAL WASCONCLUDED?

A party’ s entitlement to temporary attorney’ s feesis determined by need and
ability to pay, not whether hehasalawyer presently representing him. Thefirst order
entered by Judge Colton afew monthsbeforetrial denied the Husband’ stimely motion
for temporary fees “without prejudice to the Husband to seek temporary fees after
retainingcounsel.” (R.9/1525). Thesamereasoning wasused by Judge Harrisontwo
months later on the first day of trial after the Husband renewed his motion for
temporary attorney’s fees along with a reasonable continuance so he could secure
counsel. (T.1/51-74, 117-20). The next day when the Husband brought along an
attorney (Ms. Rowe-Linn), thecourt still declined to hold ahearing on entitlement until
after trial. Nobody wassworntotestify. Therewasjust somebrief conversationwith
the court and the court agreed to recess the trial for the rest of that day, but refused
to conduct afee entitlement hearing until after trial and would say only that it “ appears

somewhat likely” that the Husband will eventually be entitled to attorneys fees.



(T.3/334-340).
The purpose of an award of temporary (interim) attorney’ s feesunder Section

61.16, Florida Statutes, is to enable the financially disadvantaged spouse to have

similar accessto counsel. Here, the Wifeisamulti-millionaire® who has spent over

$800,000 on expertsand attorneysin an effort to terminate the Husband' scontact with
hisonly child. If we eliminate the claim that the Husband took the Wife' s $250,000
jewelry (which isdisputed and unproven), he essentially has no assets other than his
nineyear old Chevrolet and personal belongings. (SeeT. 1/72). The purpose of the
statute in this scenario is to enable the Husband to defend himself on alevel playing
field against the Wife' s efforts. The purposeisto enable him to secure counsel, not

just to pay for counsel that has already been hired. See Canakarisv. Canakaris, 382

So2d 1197 at 1204 (Fla. 1980).

The Fourth DCA below concluded that the trial court did not abuse its
discretion in declining to determine the issue of entitlement until after trial. In so
holding, the Fourth DCA isin conflict with casesfrom other districtswhich find that
aparty does not need tofirst hire counsel before entitlement can be determined. See

e.g. Baucom v. Baucom, 397 So2d 345 (Fla. 3dDCA 1981); Macl eod v. Hoff, 654

5 Whether her assetsare marital or non-marital isirrelevant to the attorney fee
issue. Kendall v. Kendall, 677 So2d 48 (Fla. 4" DCA 1996)
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So2d 1250 (Fla. 2d DCA 1995). In Baucom, the court held that the party lacking
adequate resourcesto obtain counsel must apply for such an award and the attorneys
themselves have no standing to apply for it. TheMacl eod caseisin accord and also
discusses how fees can be set aside and made payable to an attorney. The statute
itself, Section 61.16(1) expressly statesthat amotion for temporary attorneysfeesand
suit money “shall not require corroborating expert testimony in order to support an
award.”

Thetrial court below should have permitted the Husband to have afull-blown
evidentiary hearing on entitlement without having to wait until completion of the 17 day
trial or thehiring of an attorney. That procedure defeatsthe purpose of the statuteand
that error was devastating to the Husband in this case. The amount of fees can be
determined post-trial with money earmarked and made payabledirectly to counsel or
pursuant to further court order. See Baucom, supra and Macl eod, supra; 861.16,
Fla. Stat.

To the extent the Fourth DCA’ s opinion below finds no abuse of discretionin
denying theHusband’ smotion for continuance, it directly conflictswiththeFifthDCA

in Peiman v. Peiman, 829 So2d 307 (Fla. 5" DCA 2002). In Peiman the Fifth DCA

held the trial court to have abused its discretion by denying a continuance when a

former husband’ s attorney withdrew a month before the final hearing, the husband
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contacted three other attorneys, one of whom would only take the case if a
continuance could be obtained, and the husband requested a continuance the day
before the final hearing was scheduled to begin so that he could be represented by
counsel. Thosearevirtually the sasmefactsthat occurred inthe present case and here,
asinPeiman, thetrial court’sdenial of acontinuance created an injustice even apart
from therefusal to hold a hearing on entitlement to temporary fees. The Husband’'s
reason for the continuance was | egitimate, not for delay and the Wifewould not have
suffered any substantial prejudice from a continuance. Thereis no rational way to
reconcile the Peiman case with the holding of the Fourth DCA in the present case.

Without representation and the ability of the Husband to hire forensic experts
of hisown, thefindings contained inthe Final Judgment aretheresult of litigation that
was fought on an unlevel playing field. If the Husband had been found entitled to
interim attorney’ s fees and suit money when he first moved for such an award (22
months beforetrial), he would not have needed to ask for a continuance later on and
he could haveretained hispreviousattorney, who would have at | east been assured of
getting paid some reasonable amount. Entitlement versus the amount of attorney’s
fees are routinely determined separately and there is no reason they could not have
been in this case.

An after-the-fact award of entitlement to aninterimfee doeslittleto accomplish

1



the purpose of the statute. These proceedings got on the wrong track when Judge
Coltonincorrectly ruled beforetrial that the Husband needed to retain counsel before
he could obtain an entitlement award. They continued down the wrong track when
Judge Harrison ruled the sameway once hewas advised how Judge Colton had rul ed.
That deprived the Husband of representation during trial and ultimately led to the
vitriolic 25-page Final Judgment.

TheFourth DCA below mentionedinitsopinionthat JudgeHarrisondid not err
because no one was testifying under oath, the total amount of the fees requested was
not mentioned, and the Husband did not ask for a hearing on entitlement to fees but
only for acontinuance. (SeePerlow, supraat 215). TheHusband, infact, specifically
clarified to Judge Harrison that he was moving for entitlement to feesand not just for
acontinuance. (See T. 2/117-121). The reason no one was placed under oath is
because Judge Harrison refused to hold an entitlement hearing. The colloquy at T.
3/334-339 wasnot ahearing but just abrief conversation that the court initiated when
Ms. Rowe-Linn appeared. It ended in about three minuteswhen Judge Harrison said
“I’'m not going to go any further with it at this point” and that it would not be
considered until the end of trial. (T. 3/339). That is why no one was sworn and
further evidence was not presented.

The evidence presented by the Husband at the temporary fee hearing before
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Judge Colton months before trial was the same evidence presented at the temporary
appellate fee hearing held after trial in which Judge Colton awarded temporary fees.
That evidence showed the that the Husband has suffered from a debilitating heart
condition and had not worked in three years, he lost his previous business in
bankruptcy and he had been living off of loans from his mother.

Theprejudiceto the Husband in this case wasthe entry of a25-pagejudgment,
the product of the Husband trying to represent himself against an aggressiveand highly
competent family law attorney armed with acadre of expertsand bankrolled tothehilt.
TheHusband had only oneexpert whose credentialswereassailed at trial, and nolegal
counsel. The Husband was no match for such an onslaught and got buried in a
lopsided trial that resulted in his losing all contact with his only child. That is

reversible error under any conceivable standard of review.

. WHETHER THE FOURTH DCA HAS
CREATED CONFLICT WITH OTHER
DISTRICTSBY FINDING THAT THE TRIAL
COURT DID NOT IMPROPERLY
DELEGATE ITS DECISION-MAKING
FUNCTION TO COUNSEL?

About half of the Wife's brief filed with the Fourth DCA was devoted to

summarizing the Wife' s evidence of the Husband’ s improper character in order to



support the findings made in the 25-page Final Judgment.® We do not deny thereis
evidenceintherecordto support theWife' s* parental alienation” theory. Thereisaso
ample evidence that would support contrary findings, as mentioned in the statement
of facts, supra. However, theimportant point here isthat we are not challenging the
sufficiency of the evidence to support the findings of fact. The point is that those
findings of fact must be made by a judge and not by opposing counsel. Any
discussion by theWifein her brief about her evidence of the Husband’ sbad character
Is completely irrelevant to the issuesin this appeal .

Although the Fourth DCA bel ow found therewasno improper del egation of the
trial court’ sjudicial functions, case law from other district courtsindicates that most
other districts would disagree with the Fourth DCA on this point, and with good
reason.

Firgt, it should be made clear that we are not suggesting the practice of
submitting proposed ordersisinappropriate, nor are we suggesting that a court may
never sign a proposed order without making substantial changestoit. The practice
of receiving proposed orders has become a practical necessity for thetrial courtsin

this state although it is not followed by the appellate courts. But, as this case

6 The Wife's Fourth DCA brief (at p. 10) described the Husband as
“controlling, rude, arrogant, abusive, belligerent, odious, demeaning, obnoxious, loud,
miserable, insulting, and aliar.”



demonstrates, there must be realistic limits placed on this practice in order to
safeguard the perception that cases are decided by elected judges. Thisisespecialy
true in casesinvolving marital and family law dueto the relatively limited nature of
appellatereview and the great deferencethat isaccordedtotrial court findingsof fact.

See Canakarisv. Canakaris, 382 So2d 1197 (Fla. 1980). Seealso Falabdllav. Wilkins,

656 So2d 256 (Fla. 5" DCA 1995) holding that when the delayed entry of afinal
judgment raises questions about the independent fact finding of the court, and
importantissuesof child custody lieinthe balance, such ajudgment cannot be upheld
regardless of whether the evidence is sufficient to support it.

Becausetheentry of afinal judgment in any contested divorce caseisasolemn
judicial responsibility demanding careful attention and thought, several district courts
havereversed final judgmentsthat were prepared by counsel and signed verbatim by
the court without having first made any rulingsfrom the bench or given any direction
to counsel in drafting the judgment.

In White v. White, 686 So2d 762 (Fla. 5" DCA 1997), the appellate court

reversed such afinal judgment stating:

Itisthe court’ suniqueresponsibility to makethe decisions
on the various issues of the case based on the pleadings
beforeit and itsview of the evidence presented. The court
does not fulfill this responsibility by merely choosing the
better proposed judgment or the better option or options
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contained in competing proposed judgments presented by
the attorneys. Often the attorneys, without appropriate
guiding instructions, will make findings of fact and even
rulings of law that the court, without such prompting, would
never have considered.

Two years later the Fifth District held the same way in two more cases. In

Corporate Management Advisorsv. Boghos, 756 So2d 246 (Fla. 5" DCA 2000) the
appellate court reversed a final judgment in a non-marital case holding that atrial
courts's “uncritical verbatim adoption” of one party’s proposed findings of fact,
without any changes, belies the appearance of justice and creates the potential for
overreaching and exaggeration by the attorney preparing thefact findings.” TheFifth
DCA expressly noted that an appellate court must consider “atrial court’s lack of
participationindrafting thefinal judgment.” Boghossupraat 248. Likewise, in Rykid
v. Ryki€l, 795 So2d 90 (Fla. 5" DCA 2000)8 the Fifth DCA reversed afinal judgment
in a divorce case because the trial court had simply adopted the proposed final

judgment “verbatim, blindly [and] without makingin-court findings.” Inother cases

also the Fifth District has discussed the same problem. E.g. Palizzi v. Polizzi, 600

S02d 490 (Fla. 5" DCA 1992); Wattlesv. Wattles, 631 So2d 349 (Fla. 5" DCA 1994);

7 The federal appellate courts have expressed similar concerns. See eg.
Colony Square Co. v. Prudential Ins. Co. of America, 819 F2d 272 (11™ Cir. 1987);
Chudasama v. Mazda Motor Corp., 123 F.3d 1353, 1373 n. 46 (11" Cir. 1997).

8 Quashed on other grounds at 838 So2d 508 (Fla. 2003).

1



Peterson v. Brown, 787 So2d 979 (Fla. 5" DCA 2001).

TheThird District Court of Appeal isinaccord with thisand hasexpressed the

same concerns. InWaldman v. Waldman, 520 So2d 87, 89 n.4 (Fla. 3d DCA 1988)

the court stated:

At the conclusion of the proceeding and without indicating
what its judgment would be, the trial court requested
counsel for both parites to submit written final argument
and orders. Thereafter, and without ahearing, thetrial court
adopted verbatim thefinal judgment drafted by counsel for
Mrs. Waldman. We condemn thispractice. Weadmonish
the bench and bar that, particularly in domestic relations
cases, findings of fact and conclusions based thereon are
of critical importance. When an interested party is
permitted to draft ajudicia order without response by or
noticeto the opposing side, thetemptation to overreachand
exaggerate is overwhelming.....The trial court’s order is
replete  with argumentative overdetailed partisan
maitter.....The better practice, indeed the preferred practice,
isfor thetrial court toindicateontherecorditsfindingsand
conclusions. The reviewing court deserves the assurance
that the trial court has come to grips with apparently
irreconcilable conflicts in the evidence...and has distilled
therefrom truefactsinthecrucibleof hisconscience..... The
parties to this action are no less deserving of such
assurances.

See also the comments made by other district courts on this subject. E.g. Cornett v.

Cornett, 713 So2d 1083, 1086 (Fla. 2d DCA 1998); Scalabroni v. Scalabroni, 807

So2d 793, 794 (Fla. 2d DCA 2002); Kelly v. Kelly, 790 So2d 1185 (Fla. 2d DCA




2001); Cole Taylor Bank v. Shannon, 772 So2d 546, 551 (Fla. 1% DCA 2000).

TheFinal Judgment inthe present case, asin Waldman, moreclosely resembles
advocacy than it does disinterested fact-finding. In particular, the provision in the
Final Judgment directing the Wife to advise Adam about what arogue hisfather is,
hardly comportswith Floridalaw which places an obligation on acustodial parent to
encourage and nurturetherel ationship between the child and the non-custodial parent.

See e.g. Schultz v. Schultz, 522 So2d 874 (Fla. 3d DCA 1988). How canit beinthe

best interest of Adam for hismother to disparage the Husband in an attempt to create
an emotional separation in addition to the physical separation?

Unfortunately, the process of providing proposed ordershasatendency tolead
to this, which is why the process needs to be circumscribed. The Fourth DCA’s
scrutiny went as far as to find that there was sufficient evidence in the record to
support an order terminating contact between the Husband and Adam. Thatisnot the
scrutiny that is needed when a 25-page Philippic entitled “ Final Judgment” issigned
and filed verbatim in lessthan two hours after the end of closing argumentsafter al7
day trial without thetrial court having announced any findingsfromthe benchtoguide
counsel’ sdrafting of thislife-altering order. Sufficiency of theevidenceiscompletely
beside the point, especially when the Husband’ s ability to present his own evidence

and to contradict the Wife' s evidence was so severely hampered, as discussed under



Point | in this brief. The issue here is not whether the evidence was sufficient to
support the judgment, but rather, whose judgment was it?

The focus should be on the degree of participation the trial judge had in
effectuating the court’ sdecision-making function, i.e. drafting the order that will end
al contact between this father and son. As the Fifth DCA noted in Corp. Mdat.

Advisorsv. Boghos, supraat 248, the appellate court must consider “atrial judge’s

lack of participation in drafting thefinal judgment.” Instead, the Fourth DCA below

focused on thetrial judge’ s participation in the trial proceedings prior to the entry of

the Final Judgment. That was erroneous and contrary to the approach taken by other
district courts. It isaso somewhat meaningless because atrial judge amost always
participates in the trial proceedings over which the judge presides. The issue is
whether thejudgehastruly participatedinrendering the order of thecourt. If thejudge
has improperly abdicated that ultimate responsibility to counsel, then of what
significanceisit that the judge sufficiently participated during trial ?

The Fourth DCA was led astray after misreading two opinions from the Fifth
DCA and then concluding that the Fifth District’s earlier line of casesis no longer

followed inthat district. TheFourth DCA below cited Douglasv. Douglas, 795 So2d

99 (Fla. 5" DCA 2001) and Thomasv. Thomas, 781 So2d 540 (Fla. 5" DCA 2001).

Neither of those cases retreats from the Fifth DCA’s Ryki€ line of cases, in fact,
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Judge Sharp, who authored the Rykiel opinion, also authored the Douglasopinionand

Judge Peterson was on the panel of all three cases (Rykiel, Douglas and Thomas).

TheDouglasopinion merely stated that in Rykiel “therewerenumerousindicia
of thejudge’ slack of participation and knowledgeinthefinal judgment” whereasthe
Douglas caseinvolved ahigher level of participation which the appellate court found
distinguishablefrom Rykidl. The ThomasopinionalsofindsRykid distinguishablefor
thesamereason. TheFifth DCA in Thomasaffirmed thefinal judgment after finding
it to be supported by competent substantial evidence because the appellate court
found the trial court in that case did not abdicate its judicial decision-making
responsibility. If the Fifth DCA had instead found that thetrial court did abdicateits
responsibility, the Fifth DCA would not have affirmed thefinal judgment eventhough
it may be supported by competent substantial evidence.

The Fourth DCA below was in error to read the Douglas case or the Thomas
case as aretreat from the earlier line of cases from the Fifth DCA.

TheFifth DCA could not overruleitsown line of earlier caselaw, in any event,
except through an en banc proceeding under Fla.R.App. P.9.331. If onethree-judge
panel purported to overrule another panel on the same court, it would not “ overrule”’
anything. It would only create conflict within the same district aswell asamong the

several districts. Thereis, in fact, a“split of opinion on this court [the 5" DCA] as
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to the propriety of thispractice”. See Ford Motor Co. Starling, 721 So2d 335, 337n.

4 (Fla. 5" DCA 1998). However, thereisaviableline of casesfromthe Fifth District,
as well as from other districts, which cannot be reconciled with the decision of the
Fourth District in the present case.

The Fourth DCA’s opinion creates confusion and disharmony among the
district courts and this is a subject matter that is extremely important to the
jurisprudence of thisstate. Thissubject isobvioudy apolitical hot potato, but every
district court has expressed some opinion on it. Those opinions are not in compl ete
harmony although they predominantly express similar concerns and it is most
respectfully submitted that the timeis ripe for this court to address this subject and
provide a clearer level of guidance to trial courts on a state-wide basis. Thisisa
matter that directly affectsthe public’ sconfidenceintheindependenceof thejudiciary.

In the present case, the Fourth DCA affirmed the Final Judgment on the basis
that (as stated in the last paragraph of the opinion):

1. The trial court had actual knowledge of and
participated in the trial proceedings,

2. Therecord contains evidence supporting the material
findings of fact.

Sinceboth of thesefactorsareirrelevant to theissue and the Fourth DCA'’ stest



isout of kilter with the approach of other district courts, the Fourth DCA’s opinion

should be quashed.®

. WHETHER THE FOURTH DCA CREATED
CONFLICT AND ERREDBY FINDING THAT
THE TRIAL COURT DID NOT COMMIT
REVERSIBLE ERROR IN REFUSING TO
APPOINT A GUARDIAN AD LITEM FOR
ADAM?

TheFourth DCA mentioned two reasonsfor rejecting the Husband' sargument
regarding the appointment of a guardian ad litem for Adam. First, because the
Husband belatedly asked for it after trial had already begun; and second because the
trial court did not “terminate parental rights’ but merely “ suspended visitationrights”.

(See Perlow v. Berg-Perlow, supra at 216). However, the Fourth DCA directed the

trial court’ sattentionto 861.401, FloridaStatutes, should any subsequent proceedings

occur pertaining to custody or visitation.

Section 61.401, FloridaStatutes, providesthat the court may appoint aguardian

ad litem for a minor child in any action involving custody or visitation, but that a

° Theappropriateappellateinquiry shouldinstead bewhether an appearance of
impropriety has so permeated the proceeding as to justify a suspicion of unfairness,
or whether the record establishes that the final judgment does not reflect the trial
court’s independent decision on the issues of a case. See Cole Taylor Bank v.
Shannon, 772 So2d 546 (Fla. 13 DCA 2000).
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guardian ad litem must be appointed if there is an allegation of “child abuse,
abandonment or neglect as defined in Section 39.01.” Section 39.01 (2) defines
“abuse’ to include any willfull act that results in physical or mental harm or that is
likely to cause achild’ semotional health to beimpaired. Inthiscase, the Wife spent
17 daysat trial trying to prove exactly that. Considering what the Wife wastrying to
proveat trial and thefindingsof fact made by the Final Judgment agai nst the Husband,
there is no question that thisis a case where a guardian ad litem must be appointed
pursuant to Section 61.401, coupled with Section 39.01(2). For the Fourth DCA to
simply call thetrial court’ sattentiontoitisnot enough becauseitisnot discretionary.
It is mandatory.°

The fact that the Husband did not ask thetrial court to appoint a guardian ad
litem until mid-way into the trial (See T. 11/1287) does not excuse the tria court’s
failure to appoint a guardian ad litem. For one thing, the “parental alienation
syndrome” was not pleaded beforetrial and, as of just afew months beforetrial, the
Wifewasnot taking thepositionthat all contact should be ended. TheHusband found

himself defending against these charges for the first time at the final hearing. For

101t should be noted that Adam’ s therapist, Dr. Ellinger, testified that it was
important herefor aneutral party, not just the Wife' spaid experts, to evaluate both the
Husband and the Wife. (R. 14/2418). A guardian ad litem could have caused that to
happen and that is just one example of how a neutral party could have played an
important role.



someonetrying to represent himself, his motion should not be considered too late to
address even though it was made during the course of trial.

More importantly, we are not talking about the Husband' s interests. We are
talking about Adam’s interests that the statute seeks to protect, and which the
Husband cannot waive by being tardy, even if he was tardy. Since this was not
discretionary, a guardian ad litem should have been appointed by the trial court sua
sponte even if neither party had asked for it.

Asidefromthelanguage of the statuteitself, caselaw from other district courts
construing Fla.R.Civ.P. 1.210(b) requires the appointment of a guardian ad litem
whenever the child’ sinterests are adverse to the parent’ sinterests. See Mistrettav.
Mistretta, 566 So2d 836 (Fla. 5" DCA 1990). The Fourth DCA hasitself previously
recognized that aparent’ sinterestsare considered adverseto the child when the parent

seeks to end the child’ s relationship with the other parent. See Gilbertson v. Boggs,

743 So2d 123, 128 (Fla. 4" DCA 1999).

TheFourth DCA stated thiscase only involvesasuspension of visitation rights
rather than a termination of parental rights. From Adam'’s point of view, that
distinction becomes pretty blurred. Regardless of what it may be called, Adam’s
mother was seeking to end all contact between Adam and hisfather. Not just visitation

but telephone calls, emails, videos, indirect greetings through third
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persons...everything the Wife's lawyer could think of as he was drafting the Final
Judgment. To say thisdoesn’t constitute asufficient termination of parental rightsor
a sufficient adversity between parent and child to require (not just permit) the
appointment of aguardian ad litem makesvery little sense. Eventhetrial court’ sFina
Judgment itself recognizesthat it is“ severing the parental ties’. (See R. 2494)*
The Fifth DCA hasheld that it isreversible error not to appoint a guardian ad

litem before changing achild’ ssurname. Cothronv. Hadley, 769 So2d 1148 (Fla. 5™

DCA 2000). The Fifth district has also held it is error not to appoint a guardian ad

litem for achild whose mother sought to terminate visitation rights. Harrisv. Harris,

753 So2d 774 (Fla. 5" DCA 2000). But, in the Fourth District it is not necessary to

appoint aguardian ad litem before severing all ties between a child and his father.
The Fourth District’ sruling in this case conflicts with other district courts as

well as with the language of the statutes that “require” (not just “permit”) the

appointment of a guardian ad litem under these facts.

CONCLUSION

11 The Fourth DCA below citedHunter v. Hunter, 540 So2d 235 (Fla. 3d DCA
1989) asa case standing for the proposition that atrial court may order child support
to be paid by a parent whose visitation rights have been suspended. In that case,
visitation was suspended for one year, not ten years.
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This case presents an opportunity for this court to resolve severa conflictsin
Floridalaw and, at the sametimeimprovethe public’ sperception of theindependence
of thejudiciary, and at the sametimecorrect ahorrendouswrong doneto aneight year
old child and hisfather. This court should quash the Fourth District’ s opinion with
instructionsto reversethe Final Judgment in itsentirety and reinstate Judge Colton’s
temporary custody order entered shortly beforetrial, and to order the Wifeto return
Adam to this country and to the jurisdiction of the court. The Husband should also
be awarded attorney’ s fees and suit money to litigate the issues of this case at anew
final hearing where he is represented by competent counsel and where Adam is
represented by a guardian ad litem. The Husband's separately filed motion for

appellate attorney’ s fees should also be granted.
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5725 Corporate Way; Suite 106
West Palm Beach, FL 33407
(561) 684-8600

Counsel for Petitioner

By:
Richard A. Kupfer
Florida Bar No. 238600

CERTIFICATE OF COMPLIANCE

The undersigned counsel for Petitioner certifies that the size and style of type
used in this document is 14 Point Times Roman.

RICHARD A. KUPFER, P.A.
5725 Corporate Way, Suite 106
West Palm Beach, FL 33407
(561) 684-8600

Counsel for Petitioner

By:
Richard A. Kupfer
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