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REPLY ARGUMENT

Point | - Temporary Attorney’s Fees and Costs

TheWifehasattached asan Appendix to her Answer Brief thetranscript of the
hearing held before Judge Colton on December 9, 1999, 2% months before trial, on
the Husband’ s motion for temporary attorney’s fees and costs. Thiswill assist the
court sincethisisan important transcript supporting thisfirst issue on appeal and we
will cite to the Wife's Appendix (W.App.) hereafter in referring to this transcript.

The Wife argues there was no evidence presented at that December 9, 1999
hearing to substantiate the amount of fees and coststhat would be necessary toretain
an attorney to continue to represent the Husband throughout trial and no evidenceto
show the Husband had a “need” for such an award in order to retain an attorney.
These arguments are contradicted by the transcript that the Wife has attached to her
Answer Brief on the Merits.

Thehearing began with Judge Colton stating, before hearing any evidence, that
hewasunder theimpression apro selitigant isnot entitled to ask for aninterim award
of attorney’ sfees without having first retained an attorney. (W.App. 9-10). At that
hearing the Husband' s previous attorney, Ken Renick, Esg., who had just recently
withdrawn for nonpayment of past feesowed to him (W.App. 10-11), testified under
oath that it would take $210,000 to $225,000 to complete this case in a reasonable
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fashion. (Id. at 23). Attorney Renick gave a detailed breakdown of what he would
expect to have to spend in costs and how much time and money he would expect it
to taketo finish representing the Husband at hisnormal rate of $250 per hour. (Id. at
24-26). Thisincluded coststo accounting expertsfor their servicesin tracing assets,
(Id. at 25), aswell as the hiring of necessary medical experts. (Id. at 26).

The Husband was also placed under oath at that hearing (1d. at 28) and he
testified hehasnoincome(ld. at 32), he has not earned any incomein the past several
years dueto his heart condition and his business having becomeinsolvent (1d. at 33,
59), he has been surviving on loans (over $200,000) from his mother who could not
afford to continueloaning him the money to litigate thiscase (1d. at 34), and he could
not afford to sustain this litigation without atemporary award of fees and costs.

There was no contrary evidence presented. The Wife produced evidence of
what the Husband had earned several yearsinthe past but therewasno evidenceat all
to contradict the sworn statements of the Husband and his previous attorney. The
Wife' sattorney chosenot to crossexaminethe Husband at that hearing (1d. at 34), but
heargued that the Husband isnot entitled to atemporary fee award unlesshe presently
hasan attorney already onretainer. (1d. at 37). The Husband argued thelaw doesnot
require that for an award of temporary fees and costs (Id. at 35-36), and it was

specificaly represented to the court that this figure is what it would take for Ken
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Renick, Esg. to continueto represent the Husband or for anew attorney to stepinand
doso. (Id. at 40, 36). A few months before this hearing Ken Renick, Esqg. filed a
motion (before he withdrew) asking the court to award temporary fees so he could
continue to represent the Husband (R.14/2319-2324) which the trial court denied.
(R.7/1126-27; 14/2334).

Toward the end of the hearing when the Wife' sattorney renewed hisargument
that no fee could be temporarily awarded before a new attorney had actually been
retained, Judge Colton stated, “Didn’t | sort of bring that up at the beginning?’ (ld.
at 41). Judge Colton then denied the Husband’ s motion “without prejudice to the
Husband to seek temporary fees after retaining counsel.” (R.9/1525). Judge Colton
found the Husband failed to demonstrate any “need” because he had no obligation to
pay an attorney. (1d.)

Once Judge Harrison, who presided at trial, was told the reason why Judge
Colton denied temporary attorney’s fees 2%2 months previously, Judge Harrison
denied it againfor thesamereason. (Seelnitial Brief onMeritsat p.4.) Itisinaccurate
for the Wife to now argue other reasons why the Husband could have been denied
temporary attorney’ sfees. Therecordisvery clear astowhy hismotionsweredenied
on severa occasions.

The Wife argues that no attorney testified under oath what it would take to
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represent the Husband throughout trial, but that is not accurate. Ken Renick, Esq.
testified tothat effect well inadvanceof trial. Peggy Rowe-Linn, Esg. would havealso
testified to that if Judge Harrison had been willing to hold an evidentiary hearing.
Instead, he asked her afew questions as soon as she walked into the courtroom (not
under oath) and after about three minutes of informal discussion he said he was not
goingany further withit until after thetrial wasfinished. (Seelnitial Brief onMeritsat
pp. 4-5.)

An immediate finding of entitlement to attorney’ s fees plus an actual interim
award of reasonabletemporary costsfor hiring expertswould haveleveled theplaying
field. Attorney Renick, 2% months before trial, gave a detailed breakdown of
anticipated litigation related costs and fees. (See W.App. at pp. 24-26.) The Wife's
brief impliesthat the Husband only asked thetrial court for temporary attorney’ sfees
and not for litigation costs. That isincorrect. (See W.App. 3; R.8/1397-98.)

The Wife' s brief (at p.5, n.3) states generally that the Husband' s finances as
presented in hisbrief are not supported by therecord. Thereisno record cite and no
further discussion of it in the Wife' s brief. The Wife does not point out any part of
the record that contradicts the Husband’ s evidence that he is genuinely in financial
need of temporary costs and fees.

The Husband' s statement of facts came from the trial court’s own “findings’
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attached as Exhibit A to the Final Judgment (R.14/2506). The Husband’ s net worth
wasdetermined to be $271,556 of which $250,000 consisted of disputed jewelry that
the Wife accuses the Husband of taking. The Wife sbrief issilent about this but the
record doesnot independently support her allegationsand the Final Judgment doesnot
make any specific finding that the Husband took the jewelry. Although thereisno
supporting evidence and no specific finding, the $250,000 hasbeenincludedin Exhibit
A totheFina Judgment asthe Husband’ sasset. If weeliminatethedisputed jewelry,
the Husband has about $20,000in assetsand the Wife hasover $3.5 millionin assets.

TheWifecannot realistically contend that the Husband failed to demonstrate a
“need” for temporary fees and costs. The Wife's brief mentions the Husband's
incomein 1996 and 1997, but the Husband has not worked since then and the issue
hereinvolveshisability to pay feesand costsin the year 2000 when this case went to
trial. TheWife now suggeststhetrial court could award anominal sumfor aninitial
retainer and then hold a subsequent hearing to assess a reasonable amount of
temporary fees. (Wife' sbrief at pp. 7, 10). We agree, but when this case was before
thetria court, the Wife successfully argued that the court was “without authority to
order any temporary fees whatsoever” until the Husband had actually retained an
attorney. (See W.App. a 41.) The Wifeis now completely changing her position.

If what she now sayswas stated as her position beforethetrial court, we might not be
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in this court at this time.

The Wife now argues that the Husband has not preserved thisissue for appeal
because hedid not proffer the sworn testimony of Peggy Rowe-Linn. Thetria judge
just said hewas not going any further with this. When the Husband asked if he could
speak further on thisthe court declined and said it would go no further until after trial.
(T.3/339). Itisonethingto proffer certain evidencethat isbeing excluded during an
evidentiary hearing. Itisanother thingto say that apro separty hasto proffer anentire
evidentiary hearing that the court refuses to hold in order to preserve the issue for
appeal. The Wifedoesnot cite any authority to support that argument and it does not
makeany logical sense. Asidefromthat, theHusband did proffer the sworn testimony
of Ken Renick, Esg. two months before trial. (See W.App.).

TheWife mentionsthat the Husband was once amember of the Californiabar
and implies he was competent to represent himself (after she previously points out
how he forgot to proffer testimony). The Husband did not practice law and has not
been amember of any bar association sincethemid-1980's. Heiscertainly not atrial
lawyer or any other kind of lawyer, and he did not ask to represent himself pro se.
Thefact that helost every issuepresented tothetrial court andisappealing ajudgment
that verbally crucifies him is some reflection of hislitigation skills.

The Wife suggests a continuance of the trial would have endangered the



emotional health of Adam. Adam’s health had nothing to do with the trial court’s
refusal to grant acontinuance. |If that wastheissue, thetrial court could have alowed
a continuance but entered an interim custody order to protect Adam. It should be
noted also that the Wife has not mentioned the trial court’s granting of temporary
attorney’s fees for the appeal and how the financial evidence differed in order to
explain why the Husband’ s request would be granted at the appellate level but not at
thetrial level. It should have been granted at both levels, and the failure to do so
creates conflict among the district courtsin Florida.

Point |1 - Delegation of Decision-M aking Function

It is not denied by the Wife that her trial counsel drafted the 25-page Final
Judgment without any specificdirections, rulingsor findingshaving been announced
by the trial court. It isaso not denied that, after being handed the proposed Final
Judgment at closing argument, the trial court stated that the court’ s Final Judgment
would be signed, filed and ready to be picked up in Judge Colton’ s office within two
hours. Logistically, that left just enough timefor Judge Harrison to read the order and
signit. Thecircumstancescertainly justify awell-founded suspicionthat thetrial court
had already decided to sign thejudgment verbatim when the“two hour” announcement
was made at the end of closing argument. At that point the order could not yet have
been read since it was just given to the court and the court left itself no timeto make
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any revisionsto it or to draft its own order.
Theway the Fourth DCA below approached thisissue of improper delegation
of thejudicial function isin direct conflict with the standard of review employed by

other district courts. The First District in the Cole Taylor Bank v. Shannon case

discussedinthelnitial Brief (at p. 34) utilized the standard of whether an appearance
of impropriety has so permeated the proceedings as to justify a suspicion of
unfairness, or whether the record establishesthat the final judgment does not reflect
the trial court’s independent decision on the issues of a case. The “appearance of
impropriety” standard is the correct approach. The appearance of judicial
independence is a fundamental bedrock of our legal system and that is exactly the
issue implicated in cases like this.

The Fourth DCA below rejected thisissue on appeal on the stated groundsthat
the judgment is supported by competent substantial evidence and because the trial
judge participated at trial by occasionally interjecting questions and comments. The
Wife sbrief continuesto rely on those groundsto uphold the Fourth DCA’ s opinion,
but they areirrelevant to theissue and they are at odds with the criteriaused in other
districts to determine whether there has been an improper delegation of judicial

responsibility.



Thispoint on appeal presentsaclear basisfor exercising conflict jurisdiction.?
All fivedistrict courtshavewritten opinionsaddressing thisissueover thelast 15years
but this court has apparently not yet directly addressed it in awritten opinion. This
case presents an excellent vehicle to address theissue. It ishard to imagine a more
clear example of an attorney being given complete authority by thetrial court to draft
complex fact findings without any prior judicial input or direction, which were then
hastily rubber-stamped by the court without giving itself enough time for careful
reflection. It would also be hard to find a better example of how such delegated
authority leads to the temptation to overreach and exaggerate since the lawyer isan
advocate rather than a disinterested fact finder. 1t would also be hard to find a case
where such an order has a more disruptive effect on afamily. If thereis any one
division of the court where this should not be alowed, it isthe family division.

Inour Initial Brief, we pointed out numerousportionsof the Final Judgment that
made highly pejorative statements and findings that were never uttered by the trial
court. In response, the Wife has pointed to two instances during 17 days of trial
wherethetrial judge asked a question or awitness made acomment using language

similar to that used in the Final Judgment. The Wife suggeststhat this demonstrates

1 Of course, once this court has conflict jurisdiction under one point it has
jurisdiction to addressany other point presented aswell. SeeBould v. Touchette, 349
So2d 1181 (Fla. 1977).




theFinal Judgment doesreflect thetrial judge’ sindependent thinking. Werespectfully
submit it does not reflect any such thing. Just because a judge asks a question or a
witness makes a comment does not mean the judge would incorporate it into the
court’ sultimatefindingsof fact. ThisFinal Judgment wascounsel’ sproduction, from
start to finish.

What isof moreinterest are all the gratuitous commentsin the Final Judgment
that the Wife does not attempt to rationalize; such as the court’s instruction to the
Wifeto disparage the Husband to Adam so that Adam will no longer look up to him.
Where in the record did that instruction come from? What about the fact that the
Husband' s1986 convictionfor grand theft, whichishighlightedin the Final Judgment,
was set aside and charges dismissed which the Final Judgment does not mention?
What about the Final Judgment threatening the Husband with incarceration based on
the court’s “belief” the Husband will attempt to violate the court’s “no contact”
orders? Where in the record did that come from? What about prohibiting the
Husband from knowing anything about Adam’ shealth or education whilesaddling him
with the financial responsibility for both, rather than the multi-millionaire mother?
Wheredid the court tell counsel to include that provision? What about the provision
ordering the Husband to produce a certificate of attending a parenting course which

the Husband handed to the judge a few hours before the judge signed the final
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judgment? None of these are mentioned at al in the Wife' s brief. What about the
provision of the Final Judgment finding it would be beneficial for Adam to be
relocated to another country? Where in the record does that “finding” come from?

The Wife, as expected, argues there is sufficient evidence in the record to
support the Final Judgment. That isnot theissue here, whichiswhy the Fourth DCA
should be quashed. The issue here is not whether there is evidence to support the
judgment, but rather whose judgment wasit? The standard of review utilized by the
Fourth District inthiscase clearly conflictswith the standard utilized by other district
courtsin Florida.

The Wife also, as expected, argues that the trial court participated in the trial
proceedings prior to Final Judgment. Thetrial court, over al7 day trial, participated
totheextentit had to at trial, but that does not minimizetheerror of then delegating to
counsel thejudicial function of making findings of fact and conclusionsof law. The
issuehereiswhether thetrial judgetruly participated inrendering thefinal order of the
court, not whether the judge occasionally asked questions of a witness to clarify
testimony.

The Wife argues (at p. 8) that “it is not per se reversible error to sign a
proposed judgment intotal.” 1t isnot our position that it is per sereversible error to

dothat, asstated inthelnitia Brief (at p. 26). The Wifeisresponding to an argument
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we are not making.

TheWifestatesthat thetrial court asked for proposed final judgmentsafter the
evidencewasclosed. (Wife'sbrief at p. 21). That isincorrect. Thetrial court never
asked for proposed final judgmentsto be submitted. The Wife submitted onewithout
prompting at the close of the evidence. (See T. 26/3410.) The Husband was not,
before then, aware of that procedure and asked for additional time to prepare and
submit his own proposed final judgment. (T. 26/3406-07; 27/3500). The Wife
disagrees with our statement that the trial court discouraged the Husband from
preparing hisown proposed final judgment. Thiscourt can review thetranscript and
draw its own conclusion about that. (See T. 26/3406-07; 27/3500.)

Point |11 - Guardian Ad Litem

The Wife arguesthat since she did not specifically alege*child abuse’ by the
Husband, the provisions of Section 39.01arenot implicated. Itisnot necessary to use
that precise term in order to trigger the requirements of the statute to appoint a
guardian ad litem for the protection of a child's interests. Sections 61.401 and
39.01(2), Fla. Stat., read together, requirethe appointment of aguardian ad litemwhen
there is an allegation that a parent is willfully endangering a child physically or
emotionally. Thatis“abuse” by definition whether the“ A” word isused or not. The
Wife sentirecaseat trial wasbuilt aroundthisallegation. Even her brief onthemerits
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states (at p. 18), “Husband has a sickness that was emotionally harming the child.”
Shenow claimsthe Husband did not “willfully” intend to causeany harmto the child,
but thereisno question that heisalleged to have “willfully” engaged in actsdesigned
toalienatethechild fromthemother, whichisallegedly causing emotiona harmtothe
child. Thestatute doesnot providethat aparent hasto specifically intend to harm the
child. Itonly requiresthat the actsallegedly harming thechild arewillful acts. Weare
not talking about a specific intent crime. We are talking about protecting a child.

TheWifeasoarguesher allegationswerenot “verified” asrequired by Section
61.401. They were“verified” whenthe Wifeand her litany of expertstestified under
oath at trial and it wasthen that the Husband requested the appointment of aguardian
ad litem. Until thentherewasno “verified” allegation, asthe Wife points out, which
Is another reason why the Husband’ s request should not be deemed untimely. That
Isin addition to the fact that this was “fundamental error” that can be raised at any
point in the proceedings, especially when there was no one at trial to raise thison
behalf of the child. (SeeInitial Brief at pp. 35-36.)

TheWifealternatively arguesthat thefailureto appoint aguardian ad litemwas
harmless, evenif it was error, since Dr. Ellinger (Adam'’ stherapist) was looking out
for Adam’s best interests. No one at trial considered Dr. Ellinger to be a de facto

guardian ad litem, including Dr. Ellinger himself who was in favor of having both
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parentsevaluated. (SeeR. 14/2418; T. 1348). However, he had no legal standing to
insist on it and therefore it never happened. The Wife also arguesthat Adamisnot a
“party” to the divorce proceeding but that isirrelevant to the issue of whether it was

error not to appoint a guardian ad litem to protect hisinterests.

The Fourth DCA’sopinion in this case directly conflictswithHarrisv. Harris,
753 So2d 774 (Fla. 5" DCA 2000) which held it iserror not to appoint aguardian ad
litem for a child whose mother sought to terminate visitation rights of the “ reputed”
father. TheWifearguesthat Harrisisdistinguishablebecauseit involved achild born
out of wedlock whereas Adam was not born out of wedlock. What possible
difference does that make? Harris was not a paternity case, as the Wife incorrectly
argues. It wasapost-judgment proceeding inadivorce caseanditisindirect conflict
with the Fourth DCA’ s decision in this case which holds that only a termination of

parental rights, not visitation rights, requires appointment of a guardian ad litem.

CONCLUSION

The Husband was wrongfully denied access to counsel and litigation costs to
enable himto present areasonable defense, he wasdenied aforum inwhich the court
makesitsown independent findingsof fact rather than delegating that functionto one
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party’ scounsel, and Adamwasdenied aguardian ad litemto protect hisown interests.
Thecumulativeresult of al of thiswasthetermination of all contact betweenaclosely-
bonded father and hisonly child, aswell asthe denial to the Husband of any rightsin
amarital estate of twelve years.

This court should quash the Fourth District’s opinion and the Wife should be
instructed to return with Adamto thiscountry for anew trial onall issuesat whichthe
Husband should be awarded temporary fees and costs and Adam’ s interests should
be protected by a guardian ad litem.

Respectfully submitted,
Richard A. Kupfer, P.A.
5725 Corporate Way
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West Palm Beach, FL 33407
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