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I N THE SUPREME COURT OF FLORI DA

MARVI N NETTLES,
Petiti oner,

CASE NO. SC02- 1523
1D01- 3441

V.
STATE OF FLORI DA,

Respondent .

N N N N N N N N N N N

PETITIONER' S INITIAL BRIEF ON THE MERI TS

PRELI M NARY STATEMENT
This case is before the Court on a certified conflict

with the Second and Fifth District Courts of Appeal.
Jurisdiction arises under Art. V, 83(b)(4), Fla. Const., and
Fla. R App. P. 9.030(a)(2)(A)(vi). The issue is whether a
def endant nay be sentenced as a prison rel easee reof fender and
under the crimnal punishnment code for the sane of fense.

A two-volunme record on appeal will be referred to as "
or Il R" followed by the appropriate page nunber in
par ent heses.

This brief is printed in 12 point Courier New font and
submtted on a disk. Attached hereto as an appendix is the
opinion of the lower tribunal, which has been reported as

Nettles v. State, 27 Fla. L. Wekly D1432 (Fla. 1st DCA June

17, 2002).



STATEMENT OF THE CASE AND FACTS

By anended information filed bel ow, petitioner was
charged with two counts of |ewd or |ascivious conduct (I R 2-
3). The state filed notices of habitual and prison rel easee
reof fender sentencing (I R 6-7).

On July 30, 2001, petitioner entered a plea to two counts
of attenpted | ewd and | ascivious conduct as | esser offenses,

i n exchange for concurrent prison rel easee reoffender [PRR]
sentences of 66.4 nonths, which were to run concurrently with
a parole violation. Petitioner did not dispute that he
qualified as a PRR (I R 9-12; 38-43). The judge advi sed him
that the PRR designation would cause himto serve the entire
sentence day-for-day (I R 10).

Petitioner was adjudicated guilty and sentenced as a
prison rel easee reoffender to concurrent ternms of 66.4 nonths
in prison, and credit for 111 days tine served was granted (I
R 45-49). The crimnal punishnent code [CPC] scoresheet
called for a sentence of at |least 66.4 nonths (I R 42-43).

On August 17, 2001, petitioner filed a tinely notice of
appeal (I R 51). The Public Defender of the Second Judi ci al
Crcuit was |later designated to represent petitioner.

On Cctober 18, 2001, petitioner filed a notion to correct
sentencing error under Fla. R Cim P. 3.800(b)(2), alleging
that his 66.4 nonth sentences as a prison rel easee reoffender

were illegal under State v. Wlson, 793 So. 2d 1003 (Fla. 2

DCA 2001), and lrons v. State, 791 So. 2d 1221 (Fla. 5'" DCA




2001) (Il R57-64). By witten order filed Novenber 9, 2001,
t he judge acknow edged the existence of those two cases but
denied the notion w thout explanation (Il R 67-69).

On appeal, the majority of the First District panel
rejected petitioner’s argunent that he could not be sentenced
under the PRR statute and the crim nal punishnment code for
the same offense. The court disagreed with the Second and
Fifth Districts and certified conflict wwth them The court
construed the sentence to require petitioner to serve the
first 60 nonths as a PRR and then the remaining 6.4 nonths
under the code:

I n conclusion, a 66.4-nonth sentence is
not illegal because it is authorized by the CPC
and by the PRRPA. Neverthel ess, the PRRPA
portion of the sentence nmust be specifically
nodi fied so that it only covers five years.

See Kinbrough [v. State], 776 So. 2d [1055] at
1057 [(Fla. 5'" DCA 2001)]. Any portion of the
sentence remaining will be served pursuant to
the provisions of the CPC. W remand this case
to the trial court to correct the judgnent to
reflect the limted termof the PRRPA sentence.
In all other respects, the sentence is
affirmed. We certify conflict with WIlson and

| rons.

Appendi x at 6.
Judge Benton dissented because of the rule of lenity:

For the reasons well stated on behal f of
unani nous panels in State v. WIlson, 793 So. 2d
1003, 1005-06 (Fla. 2d DCA 2001) and Irons v.
State, 791 So. 2d 1221, 1224 (Fla. 5th DCA
2001), | respectfully dissent fromtoday's
decision. The majority opinion ignores the
cardi nal rul e governing construction of penal
statutes, which requires that “when the
| anguage is susceptible of differing
constructions, it shall be construed nost



favorably to the accused.” 8§ 775.021(1), Fla.
Stat. (2001). The Prison Rel easee Reoffender
Puni shment Act provides that an offender |ike
appellant “is not eligible for sentencing under
t he sentencing guidelines and nust be sentenced
.. . by atermof inprisonnment of 5 years.” §
775.082(9)(a)3.d., Fla. Stat. (2001). | would
affirmthe five-year sentence and reverse the
gui del i nes sent ence.

Notice of Discretionary Review was tinely fil ed.



SUMVARY OF THE ARGUMENT

Petitioner will argue in this brief that his present
concurrent sentences of 60 nonth sentences as a prison
rel easee reoffender [PRR], followed by 6.4 nonths under the
crim nal punishnment code [CPC], are illegal

The standard of review is de novo, since this is purely a
guestion of statutory construction.

The PRR statute does not authorize a sentence in excess
of the statutory maxi mum for recidivist offenders sentenced
after the effective date of the crimnal punishnment code.

The sane was true under the former sentencing guidelines.

The two cases cited in the notion to correct sentencing error
were controlling authority on the sentencing judge, and he
shoul d have foll owed them

The majority of the lower tribunal had no power to
rewite the statutes and construe petitioner’s sentences as
bei ng under the PRR Act for the first 60 nonths, and then
under the code for the remaining 6.4 nonths. The dissenting
judge set forth the proper analysis -- that the rule of
lenity mandates that conflicting statutes be construed in
favor of petitioner.

The proper renedy is to reverse the decision of the | ower
tribunal and approve the position taken by the Second and

Fifth D stricts.



ARGUVENT
THE LOVWER TRI BUNAL ERRED | N HOLDI NG THAT
PETI TI ONER COULD BE SENTENCED UNDER BOTH
THE PRI SON RELEASEE REOFFENDER ACT AND
THE CRI M NAL PUNI SHMVENT CCDE.

Petitioner entered a plea to two counts of attenpted | ewd
or | ascivious conduct, in exchange for concurrent 66.4 nonth
sentences as a prison rel easee reoffender, because the
crimnal code scoresheet called for a sentence of at | east
66.4 nonths in prison. These crines are third degree
felonies. 88777.04(4)(d)1., and 800.04(6), Fla. Stat.

(2000). The statutory maxi num PRR penalty for a third degree
felony is five years. 8775.082(9)(a)3.d., Fla. Stat. (2000).

Under the crimnal code, the judge nust inpose a sentence
greater than the statutory maximumif the scoresheet calls
for it. 8921.0024(2), Fla. Stat. (2000). But the code, like
t he gui delines which preceded it, does not authorize a

conbi nati on of a PRR and code sentence.

The standard of reviewis de novo, since this is purely a

guestion of statutory construction.
Two ot her appellate courts have held that a defendant
cannot be sentenced both as a PRR and under the forner

sentencing guidelines. In State v. Wlson, 793 So. 2d 1003

(Fla. 2" DCA 2001), the defendant was sentenced as a PRR to
15 years in prison for second degree felonies. His
sentenci ng gui delines scoresheet called for a range of 29.525

years to 49.208 years. The state requested that he be



sentenced to at |east 29.525 years, since that was the

m ni mum gui del i nes sentence, with a 15 year mandatory m ni num
sentence as a PRR  The appellate court found that this dual
sentenci ng schenme was not authorized by statute:

The issue presented in this case is
whet her a def endant may be sentenced under
t he PRRPA and the sentencing guidelines
when his guidelines sentence exceeds the
mandat ory sentence under the PRRPA. The
controversy arises froman apparent
conflict wthin the subsections of section
775.082(8). Section 775.082(8)(a)(2)
reads, in part:

2. If the state attorney determ nes
that a defendant is a prison rel easee
reoffender ... the state attorney may
seek to have the court sentence the
def endant as a prison rel easee

reof fender. Upon proof fromthe state
attorney that establishes by a

pr eponderance of the evidence that a
defendant is a prison rel easee

reof fender as defined in this
section, such defendant is not
eligible for sentencing under the
sent enci ng gui del i nes and nust be
sentenced [as a prison rel easee

r eof f ender ]

(enphasi s added). However, section
775.082(8)(c) states that "[n]othing in
this subsection shall prevent a court from
i nposi ng a greater sentence of

i ncarceration as authorized by | aw,
pursuant to s. 775.084 or any other

provi sion of |aw. "

* * *

In enacting section 775.082(8), the
| egi slature expressed a clear intent that
def endants be punished to the fullest
extent of the | aw and be sentenced
pursuant to the provisions contained in
the PRRPA. In fact, the legislature
expressly stated in section



775.082(8)(d) (1) that "[i]t is the intent
of the Legislature that offenders
previously released fromprison who neet
the criteria in paragraph (a) be punished
to the fullest extent of the |aw and as
provided in this subsection...." However,
in examning the |legislature's statenent
in section 775.082(8)(a)(2) that "such
defendant is not eligible for sentencing
under the guidelines,”™ we conclude that

t he cl ear and unanbi guous neani ng of the
provision is that a defendant sentenced
under section 775.082(8) cannot be

sent enced under the sentencing guidelines
and nust be sentenced according to the
provi sions in the PRRPA

[italics added].

The remai ni ng question is whet her
section 775.082(8)(c), which authorizes
the inposition of a greater sentence of
i ncarceration pursuant to section 775. 084,
Florida Statutes (1997), or "any other
provision of law " prevails over the
statute's earlier preclusion of a
gui del i nes sentence. [FN1]

[ FN1] We note that the suprene court
has concl uded that section
775.082(8)(c), Florida Statutes
(1997), authorizes the trial court to
i npose a prison rel easee reof fender
sentence and a habitual felony

of fender sentence under section
775.084, Florida Statutes (1997), if
t he habitual felony offender sentence
is greater. Gant v. State, 770
So.2d 655 (Fla. 2000). However, we
do not find Grant applicable in this
case because the application of the
habi tual felony offender statute is
specifically authorized in section
775.082(8)(c), and unlike this case,
there is no contrary provision
prohibiting a prison rel easee

reof fender from being sentenced as a
habi tual felony offender.

Qur inquiry focuses on what the
| egi sl ature neant by "any other provision
of law. " 8775.082(8)(c). In interpreting



this statutory provision, we are guided by
two principles of statutory construction.

First, in Fletcher v. Fletcher, 573
So.2d 941 (Fla. 1st DCA 1991), the First
District expressed the principle that:

[Where there is in the sane statute
a specific provision, and also a
general one that in its nost

conpr ehensi ve sense woul d i ncl ude
matters enbraced in the forner, the
particul ar provision wll
neverthel ess prevail; the general
provi sion nust be taken to affect
only such cases as are not within the
terms of the particular provision.

Id. at 942. Thus, in accordance with this
principle, the possibility that the phrase
"any other provision of |law' m ght
authorize a guidelines sentence is
overridden by the specific exclusion of
such a sentence in section
775.082(8)(a)(2).

Second, the principle of statutory
construction known as ejusdem generis
provi des that "where an enuneration of
specific things is foll owed by sone nore
general word, the general word wl|
usually be construed to refer to things of
the same kind or species as those
specifically enunerated.” Geen v. State,
604 So.2d 471, 472 (Fla. 1992). Foll ow ng
that principle, it would seemthat the
phrase "any ot her provision of [aw' should
be interpreted to
refer to penalty statutes simlar in
nature to section 775.084. Section
775.084 provides enhanced penalties for
habi t ual of fenders, habitual violent
felony of fenders, and violent career
crimnals. Section 775.084 is not a
general sentencing statute but instead
applies only to defendants who qualify
under its provisions for enhanced
sentencing. Thus, under the principle of
ej usdem generis, it would seemthat the
phrase "any ot her provision of [aw' should
nore appropriately be construed to nean

10



ot her penalty enhancenent statutes simlar
to section 775.084 rather than the general
sent enci ng provi sions of the sentencing
gui del i nes.

G ven the express exclusion of the
sentencing guidelines fromapplication to
a sentence inposed under section
775.082(8) and in accordance with the
principle that penal statutes are to be
strictly construed in favor of the
accused, we conclude that section
775.082(8) does not authorize a guidelines
sentence even when that sentence woul d be
greater than the mandatory sentence
provi ded by the PRRPA. W recognize that
it is possible the |egislature intended
t hat a defendant whose gui delines sentence
range is greater than the mandatory
sent ence under section 775.082(8) be
sent enced under both the PRRPA and the
sent enci ng gui del i nes. However, to the
extent that there is any anbiguity as to
| egi slative intent created by the
provisions of this statute, we nust
interpret the statute in a manner nost
favorable to the accused. If the
| egi sl ature wishes to allow a trial court
to i npose a guidelines sentence when that
sentence is greater than the mandatory
sentence under the PRRPA, then it nust
include in the statute | anguage which nore
clearly reflects that intent.

Id. at 1004-1006.
The sane is true in the instant case. |If the legislature
wanted to allow the judge to inpose a crimnal punishnment
code sentence when that sentence is greater than the
mandat ory sentence under the PRR act, then it should have
i ncl uded | anguage which nore clearly reflects that intent in
the PRR statute.
The majority of the |lower tribunal held that petitioner

coul d be sentenced to a “hybrid” sentence of 66.4 nonths

11



under the code, with the first 60 nonths as a PRR, and

di stinguished this Court’s opinion in Gant v. State, 770 So.

2d 655 (Fla. 2000). Gant held that one may not be sentenced
to the same term as an habitual offender and a PRR for the
sane crinme. This solution is what the state asserted in

State v. WIlson, supra, but the court correctly rejected it

in footnote 1. The sane rejection should occur in the

i nstant case, because there is nothing in either the PRR or
the code statutes which would authorize such a hybrid

sent ence.

Li kewise, in Ilrons v. State, 791 So. 2d 1221 (Fla. 5th

DCA 2001), the defendant was convicted of a second degree
felony. His guidelines scoresheet called for a maxi num
sentence up to 16.7 years. Mich like petitioner, he received
a sentence of 15.7 years under the guidelines, with the first

15 years as a PRR  The court cited State v. WIlson and held

that the conbination of a PRR and gui deli nes sentence was not
aut hori zed:

In State v. Wl son, 793 So.2d 1003
(Fla. 2d DCA 2001) our sister court
concluded in a simlar case that a
def endant nmay not be sentenced under both
the Prison Rel easee Reoffender Act and the
sent enci ng gui del i nes when the guidelines
sentence exceeds the nmandatory sentence
under the Act, and that the Act's sentence
is mandatory. The court noted the two
contradictory directives of the Act.
Section 775.082(8)(a)(2) provides that a
def endant who is a prison rel easee
reof fender is not eligible for sentencing
under the sentencing guidelines and nust
be sentenced as a prison rel easee

12



reof fender. Section 775.082(8)(c)
provides that "[n]othing in this
subsection shall prevent a court from

i nposi ng a greater sentence of

i ncarceration as authorized by | aw,
pursuant to section 775.084 or any other
provision of law." It applied the
statutory rule of construction ejusdem
generis, [FN6] and the requirenent that
where there is an anbiguity in a crimnal
statute, the benefit of the doubt nust be
given to the interpretation nost
beneficial to the defendant. [FN7]

[ FN6] Ejusdem generis neans that
where an enuneration of specific
things is followed by sone nore
general word, the general word wl|
usual ly be construed to refer to

t hings of the sanme kind or species as
t hose specifically enunerated.

W | son.

[ FN7] 8775.021(1), Fla. Stat. See
State v. Huggins, --- So.2d ----,
2001 W 278107 (Fla. Mar. 22, 2001).

We agree with Judge Stringer's
wel | -reasoned opinion in WIlson, although
we al so think the Legislature probably did
not intend this result. No doubt in
witing this statute it contenpl ated that
the mandatory prison rel easee reoffender
sentences woul d exceed the guidelines
sentences. However, in this case as well
as in Wlson, that was not the situation
because of the extensive prior crimnal
records of the defendants. This may be an
i ssue the Legislature should consider
revising in the future, if the results
reached in this case and WI| son are not
what was i ntended.

Accordingly, we affirmlrons'
conviction for sexual battery, but we
vacate the sentence and remand for the
i nposition of the mandatory prison
rel easee reof fender sentence.

Id. at 1224-25.

13



The sanme is true in the instant case. Petitioner’s
present concurrent sentences of 66.4 nonth sentences, with
the first 60 nonths as a prison rel easee reoffender [PRR],
are illegal.

Moreover, the majority below ignored the rule of lenity
contained in 8775.021 (1), Fla. Stat. (2000):

(1) The provisions of this code and

of fenses defined by other statutes shal

be strictly construed; when the | anguage

is susceptible of differing constructions,

it shall be construed nost favorably to

t he accused.
Judge Benton properly relied on this provision and the
persuasi ve authority fromthe other two districts in his
di ssent .

These two cases cited in the notion to correct sentencing
error were controlling authority on the sentencing judge, and
he shoul d have followed them \Were no authority exists in
his or her own appellate district, a trial judge is bound by

controlling authority fromthe other district courts of

appeal. Virginia lnsurance Reciprocal v. WAl ker, 765 So. 2d
229 (Fla. 1st DCA 2000). This Court should once again remnd

trial judges of that fact. See Pardo v. State, 596 So. 2d

665 (Fla. 1992).
The proper renedy is to reverse the decision of the | ower
tribunal and approve the position taken by the Second and

Fifth D stricts.

14



CONCLUSI ON

Based on the argunents contained herein and the
authorities cited in support thereof, petitioner requests
that this Court quash the decision of the district court, and
remand with directions to resentence petitioner in accord
with its disposition of the issues.

Respectful ly submtted,
NANCY A. DAN ELS

PUBLI C DEFENDER
SECOND JUDI Gl AL CIRCU T

P. DOUGLAS BRI NKMEYER #197890
ASS| STANT PUBLI C DEFENDER
301 S. Monroe, Suite 401

Tal | ahassee, FL. 32301

COUNSEL FOR PETI Tl ONER
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27 Fla. L. Weekly D1432d

Crimnal law -- Sentencing -- Correction -- Defendant may be
sentenced pursuant to both Crim nal Puni shment Code sentencing
gui delines and Prison Rel easee Reoffender Punishnment Act --
Conflict certified -- Wiere PRRPA required that defendant
convicted of third-degree felony serve termof inprisonnment of
five years, and CPC scoresheet reflected | owest perm ssible
sentence of 66.4 nonths, inposition of 66.4-nonth sentence was
not illegal -- PRRPA portion of sentence nust be specifically
nodi fied so that it only covers five years, and portion of
sentence renmaining at that time will be served pursuant to
provi sions of CPC

MARVI N NETTLES, Appellant, v. STATE OF FLORI DA, Appellee. 1st
District. Case No. 1D01-3441. Opinion filed June 17, 2002. An
appeal fromthe Crcuit Court for Escanbia County. N ckolas P
CGeeker, Judge. Counsel: Nancy A. Daniels, Public Defender, and
P. Dougl as Brinknmeyer, Assistant Public Defender, Tall ahassee,
for Appellant. Robert A Butterworth, Attorney General, and
Karen M Hol | and, Assistant Attorney Ceneral, Tallahassee, for

Appel | ee.

(KAHN, J.) The question in this case is whether a defendant
may, pursuant to a negotiated plea, be sentenced pursuant to
both the Crim nal Punishnment Code (CPC), sections 921.002

t hrough 921. 0027, Florida Statutes (2000), and also the Prison
Rel easee Reof fender Puni shnment Act (PRRPA), section 775.082(9),
Florida Statutes (2000). W hold that such a sentence is not
necessarily illegal, although the present sentence nust be

nodi fied to reflect that the prison rel easee reoffender portion
of the sentence nmay not exceed the tine specified by section
775.082(9)(a)3.d., Florida Statutes (2000). W certify conflict
with two other district courts of appeal.

On July 30, 2001, appellant entered a plea to two counts of
attenpted |l ewd and | asci vious conduct, a third-degree felony,

i n exchange for concurrent PRRPA and CPC sentences of 66.4

nmont hs. Appel | ant does not dispute that he qualifies as a
prison rel easee reoffender. During the plea colloquy, the judge
adequat el y advi sed defendant that the PRRPA designation woul d
cause himto serve the entire sentence day-for-day. See §
775.082(9)(b), Fla. Stat. (2000). Neverthel ess, appell ant
subsequently filed a Rule 3.800(b)(2) nmotion to correct
sentencing error, alleging that his sentence was ill egal
pursuant to State v. WIlson, 793 So. 2d 1003 (Fla. 2nd DCA
2001), and lrons v. State, 791 So. 2d 1221 (Fla. 5th DCA 2001).
The trial court denied the notions:

The Def endant makes one claimof sentencing error. He
alleges that the trial court erred in sentencing the

Def endant under both the Prison Rel easee Reoffender

Puni shment Act (PRRPA) and the Crim nal Puni shnent Code
(CPC) sentencing guidelines. The Defendant cites two very



recent decisions fromthe Second and Fifth District Courts
of Appeal in support of his instant notion. This Court
finds that the Defendant's argunment is without nerit.

The CPC provides a nethod for calculating the "I owest

perm ssible sentence.'' § 921.0024(2), Fla. Stat. (2000). " The
| onest perm ssible sentence is the mninum sentence that may be
i nposed by the trial court, absent a valid reason for
departure.'' 1d. The CPC scoresheet in the record before us
reflects a | owest perm ssible sentence of 66.4 nonths. Under
the PRRPA, a defendant convicted of a third-degree felony, as
was appellant in this case, nmust serve a term of inprisonnent
of five years. See 8§ 775.082(9)(a)3.d., Fla. Stat. (2000).

Al so, the PRRPA defendant nust serve "~ 100 percent of the
court-inposed sentence.'' 8 775.082(9)(b), Fla. Stat. (2001).
This sentence, to which defendant agreed, is obviously greater
than the five years that woul d be mandatory under the PRRPA.
Accordingly, appellant, relying upon the two cases nentioned
above, argues that his sentence is illegal and nust be vacated
in favor of the five years provided by the PRRPA. W di sagree.

In WIlson, the court noted " "apparent conflict'' within the
vari ous subsections of section 775.082(8), Florida Statutes
(1997).* WIlson, 793 So. 2d at 1004. In particular, the court
noted two provisions that it could not reconcile. Section
775.082(8)(a)2., Florida Statutes (1997), provided that where
the state attorney establishes that a defendant is ~"a prison
rel easee reof fender as defined in this section, such defendant
is not eligible for sentencing under the sentencing guidelines
and nust be sentenced [as a prison rel easee reoffender].’

Wl son, 793 So. 2d at 1005. As noted by the WIson court,
however, the statute went on at section 775.082(8)(c) to state:

Not hing in this subsection shall prevent a court from

i nposing a greater sentence of incarceration as authorized
by | aw pursuant to s. 775.084, or any other provision of

I aw.

Wl son, 793 So. 2d at 1005. The court then concl uded that

al t hough the PRRPA expresses a clear |egislative intent that
def endants be punished to the fullest extent of the |aw and
allows a greater sentence of incarceration if authorized by any
ot her provision of law, the statute's preclusion of a guideline
sentence for a prison rel easee reoffender neans that such

def endants may not be sentenced under the CPCif the CPC
sentence exceeds those ternms of inprisonment set out in the
PRRPA. See i d.

The W1 son court engaged in statutory construction to support
its conclusion, finding first that the general provision in the
PRRPA al l owi ng a greater sentence pursuant to ~~ “any other
provision of law "' is trunped by the particul ar provision
stating that prison rel easee reoffender defendants are ~~ " not



eligible for sentencing under the sentencing guidelines.'

Id. at 1005-06. Next, the court applied the principle of

ej usdem generis to conclude that "~ any other provision of [aw'
means only other penalty enhancenent statutes simlar to the
habi tual offender statute, section 775.084, Florida Statutes |,
because that particular statute was nentioned specifically in
section 775.082(8)(c), Florida Statues (1997). See id. at 1006.

The Fifth District followed Wlson in Irons v. State. See
Irons, 791 So. 2d at 1224. Both the Second and Fifth Districts
recogni zed that their respective constructions of the PRRPA may
wel | have conflicted with |egislative intent. See Wl son, 793
So. 2d at 1006 ("W recognize that it is possible the

| egi sl ature intended that a defendant whose gui del i nes sentence
range is greater than the nmandatory sentence under section
775.082(8) be sentenced under both the PRRPA and the sentencing
guidelines.'"); lrons, 791 So. 2d at 1224 (" '[We also think
the Legislature probably did not intend this result. No doubt
inwiting this statute it contenplated that the nmandatory
prison rel easee reoffender sentences woul d exceed the
gui del i nes sentences.'').

We read the subsections at issue in para materia, and in |ight
of the legislative direction that offenders previously rel eased
fromprison " be punished to the fullest extent of the |aw and
as provided in this subsection . . . .''" 8§ 775.082(9)(d)1.

Fla. Stat. (2000). Accordingly, once a defendant is properly
designated as a prison rel easee reoffender, the defendant woul d
not be barred froma CPC sentence greater than the mandatory
sentence as specified in the PRRPA

We specifically note that the directive agai nst guideline
sentencing states that a defendant who is a prison rel easee
reoffender "~ "is not eligible for sentencing under the
sentencing guidelines . . . .'"'" 8 775.082(9)(a)3., Fla. Stat.
(2000) (enphasis added). W believe the Legislature's use of
the word "~ “eligible' ' supports our construction. The sel ection
of such an adjective as a nodifier in the legislative
limtation of sentencing options refutes any suggestion that
the Legislature intended to prohibit a sentence greater than

t hat provided by the PRRPA. The word " "eligible' ' connotes that
sonme benefit would be bestowed upon the defendant by a
gui del ines sentence. This is consistent with the dictionary
definition of "“eligible'': ""1. Qualified, as for an office,
position. 2. Desirable and worthy of choice . . . .'' Anerican
Heritage Dictionary, 446 (2d Col |l ege Ed. 1985). A popul ar
unabri dged dictionary nakes the contextual neaning of the word

““eligible'' even nore clear: 1. fitted or qualified to be
chosen or used; entitled to something . . . . 2. worthy to be
chosen or selected . . "' Webster's Third New Int'

Dictionary, Unabridged,'736 (1967) (enphasi s added).

We al so question the use here of the ejusdem generis nethod of



statutory construction. In Geen v. State, relied upon by
W/l son, the Florida Suprene Court determ ned that a pair of
gl oves woul d not be viewed as burglary tools under a statutory

schenme prohi biting possession of "~~~ “any tool, nachine, or
inplement with intent to use the same, or allow the sane to be
used, to commt any burglary . . """ 604 So. 2d 471, 472

(Fla. 1992) (quoting 8§ 810. 06, Fla. Stat. (1989)). Although the
suprene court in Geen referred to ej usdem generi s, that case
does not support the result in Wlson. In Geen, the suprene
court was confronted with a statutory schene that had a series
of prohibited items proceeding fromthe specific -- "~ "tool’

and "~ "machine'' -- to the general -- "“inplenent.'' The court
concluded that it would look to the dictionary definitions of
tool and machine in order to determ ne what the Legislature

nmeant by its use of the word " “inplenment.'' See Geen, 604 So.
2d at 473. The PRRPA statute, in contrast, does not set out a
series proceeding fromspecific to general; instead, it

mentions only the habitual offender statute and very carefully
follows that mention with reference to " "any other provision of
law.''" To limt the phrase "~ “any other provision of law' to
habi tual of fender-type sentences, would nullify the
Legi sl ature's choice of the phrase " "any other provision . . .
"' In the burglary tool statute examned in Geen, the word
“any'' preceded the specific enuneration of prohibited itens.
In the PRRPA, however, the word " “any'' follows the reference
to the habitual offender statute, and refers, ostensibly, to

all other provisions of law. The word " “any'' is, perhaps, the
br oadest possi bl e non-specific adjective, referring to "~one or
sone, regardless of kind, quantify, or nunber. . . .'' Anerican

Heritage Dictionary 117 (2d Coll ege Ed. 1985).

The Fl orida Suprenme Court has interpreted the PRRPA as
establishing a mandatory " "floor'' sentence. See Cotton v.
State, 769 So. 2d 345 (Fla. 2000).

[When the Act is properly viewed as a mandatory m ni mum
statute, its effect is to establish a sentencing "floor'
if a defendant is eligible for a harsher sentence
““pursuant to [the habitual offender statute] or any other
provision of law,'' the court may, in its discretion,

i npose the harsher sentence.

Cotton, 769 So. 2d at 354 (alteration in original) (enphasis
added). The reasoning in Cotton does not suggest that only the
habi tual offender statute or a simlar statute would properly
lead to a greater sentence than the PRRPA floor. The suprene
court expressly recognized that a greater sentence may be

i nposed pursuant to either the habitual offender statute or any
ot her provision of law, and the court did not see fit to limt
the "~ “any other provision of law ' |anguage. See id., see also
Grant v. State, 770 So. 2d 655, 659 (Fla. 2000) (" "[A]s
established in Cotton, the Legislature's intent both to provide
a mandatory m ninmumterm of inprisonnent pursuant to the Act
and to allow for inposition of the greatest sentence authorized



by lawis clear.'").

Respectfully, we do not believe that Cotton and G ant support
the result reached in Wlson and followed by Irons. In our
view, the PRRPA sentence should be viewed as a mandatory

m ni mum of five years. Any remaining portion of appellant's
sentence woul d be served pursuant to the CPC

The Fifth District reached an anal ogous result in Kinbrough v.
State, 776 So. 2d 1055 (Fla. 5th DCA 2001), a case involving a
def endant convicted of a third-degree felony, subject to a
five-year sentence under the PRRPA, and an enhanced additi onal
period of incarceration under the habitual offender statute.
The trial court in that case sentenced the defendant to a term
of 72 nonths, both as a habitual offender and a prison rel easee
reof fender. The Fifth District concluded, " [T]he judgnent
appears to sentence defendant to 72 nonths under the PRR, which
woul d be an illegal sentence.'' Kinbrough, 776 So. 2d at 1057.
Nevert hel ess, the court assumed the trial judge realized that

t he PRRPA aut horized a nmaxi mum sentence of five years for a

t hird-degree felony, and, therefore, the trial court nust have
““nmeant that the PRR prohibition against gain time should apply
only to the first 60 nonths of the sentence.’'' Id. Accordingly,
the district court affirmed the 72-nonth sentence but remanded
the case to the trial court to correct the judgnent to refl ect
the limted termof the prison rel easee reoffender sentence.
See id. W believe the sane result should obtain in the present
case.

Finally, and as an i ndependent basis for the result we reach
today, we very much doubt that the reference in the PRRPA to
"“sentencing under the guidelines'' even refers to the CPC. It
appears that the CPC has replaced the forner sentencing
guidelines for all crines conmtted on or after its effective
date. The preanble to the session | aw that established the CPC
not es:

An act relating to crimnal justice; repealing ss.

921. 0001, 921.001, 921.0011, 921.0012, 921.0013, 921.0014,
921. 0015, 921.0016, 921.005, F.S., relating to the
stat ewi de sentencing gui delines . oo

Ch. 97-194, at 3672, Laws of Fla. (enphasis added). This repeal
is actually acconplished by section 1 of the session | aw

Section 1. Sections 921.0001, 921.001, 921.0011, 921.0012,
921. 0013, 921.0014, 921.0015, 921.0016, and 921. 005,
Florida Statutes, as anended by this act, are repeal ed

ef fective Qctober 1, 1998, except that those sections
shall remain in effect with respect to any crinme commtted
before Cctober 1, 1998.'

Ch. 97-194, § 1, at 3674, Laws of Fla. The CPC was intended to



apply to " “any felony'' commtted on or after Cctober 1, 1998.
Ch. 97-194, 8§ 2, at 3674, Laws of Fla. Consistent with this
schene, the CPC, as enacted, refers to the "~ “forner sentencing
guidelines.'' § 921.002(2), Fla. Stat. (2000). Mreover, this
court has observed that a defendant who commtted a substantive
crime before the Cctober 1, 1998, effective date of the CPC

but violated community control after that date, nust be
sentenced in accordance wth the guidelines rather than the
CPC. See Taylor v. State, 752 So. 2d 85, 87 (Fla. 1st DCA 2000)
(" " The felony for which Ms. Tayl or was being sentenced occurred
in 1995, long before enactnment of the Crimnal Punishnment Code.
See Ch. 97-194, 8§ 1, at 3674, Laws of Fla. (repealing the
sections of Chapter 921, Florida Statutes, constituting the
sent enci ng gui delines "“except that those sections shall renmain
in effect with respect to any crine commtted before Cctober 1,
1998.")"'"). The Legislature therefore did not contenplate that
it was enacting a provision that m ght be construed by sone as
barring a CPC sentence when it sinply noted that a prison

rel easee reof fender would not be eligible for a guidelines

sent ence.

In conclusion, a 66.4-nonth sentence is not illegal because it
is authorized by the CPC and by the PRRPA. Neverthel ess, the
PRRPA portion of the sentence nust be specifically nodified so
that it only covers five years. See Kinbrough, 776 So. 2d at
1057. Any portion of the sentence remaining will be served
pursuant to the provisions of the CPC. W remand this case to
the trial court to correct the judgnent to reflect the limted
termof the PRRPA sentence. In all other respects, the sentence
is affirmed. We certify conflict wwth Wlson and Irons.

AFFI RVED in part, REVERSED in part, and REMANDED wi th
directions. (WOLF, J., concurs, BENTON, J., dissents
w/ opi nion.)

*Now renunbered as section 775.082(9), Florida Statutes (2000).
See Ch. 98-204, § 10, at 1966, Laws of Fla. Al though WIson and
I rons both involved the 1997 version of the statute, and this
case involves the 2000 version, the substantive provisions of
the statute referred to in this opinion are the sane in both
ver si ons.

(BENTQON, J., dissenting.) For the reasons well stated on behalf
of unani nous panels in State v. Wlson, 793 So. 2d 1003, 1005-
06 (Fla. 2d DCA 2001) and lIrons v. State, 791 So. 2d 1221, 1224
(Fla. 5th DCA 2001), | respectfully dissent fromtoday's
decision. The majority opinion ignores the cardinal rule
governing construction of penal statutes, which requires that
““when the | anguage is susceptible of differing constructions,
it shall be construed nost favorably to the accused.'' §
775.021(1), Fla. Stat. (2001). The Prison Rel easee Reoffender



Puni shment Act provides that an offender |ike appellant " "is
not eligible for sentencing under the sentencing guidelines and
must be sentenced . . . by a termof inprisonnent of 5 years.'
8§ 775.082(9)(a)3.d., Fla. Stat. (2001). | would affirmthe
five-year sentence and reverse the guidelines sentence.

* * %
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