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I N THE SUPREME COURT OF FLORI DA

MARVI N NETTLES,
Petiti oner,

CASE NO. SC02- 1523
1D01- 3441

V.
STATE OF FLORI DA,

Respondent .

N N N N N N N N N N N

PETITIONER' S REPLY BRI EF ON THE MERI TS

PRELI M NARY STATEMENT

This case is before the Court on a certified conflict
with the Second and Fifth District Courts of Appeal. -
Petitioner files this brief in reply to the answer brief of
respondent (referred to as “AB”), on the question of whether a
def endant nmay be sentenced as a prison rel easee reoffender and

under the crimnal punishnment code for the sane of fense.



ARGUMENT

ARGUMENT | N REPLY TO RESPONDENT AND I N

SUPPORT OF THE PROPCSI TI ON THAT THE LOWER

TRI BUNAL ERRED | N HOLDI NG THAT PETI TI ONER

COULD BE SENTENCED UNDER BOTH THE PRI SON

RELEASEE RECFFENDER ACT AND THE CRI M NAL

PUNI SHVENT CODE

Petitioner entered a plea to two counts of attenpted | ewd

or | ascivious conduct, in exchange for concurrent 66.4 nonth
sentences as a prison rel easee reoffender [PRR], because the
crimnal code [Code] scoresheet called for a sentence of at
| east 66.4 nonths in prison. The lower tribunal construed
this sentence to require petitioner to serve the first 60
nmonths as a PRR and then the remaining 6.4 nonths under the
Code. Respondent clains this is a legal hybrid sentence. Not
SoO.

The standard of reviewis de novo, since this is purely a

guestion of statutory construction.
STATE v. COTTON AND GRANT v. STATE ARE NOT CONTROLLI NG
Respondent argues that this Court has inplicitly approved

such a hybrid sentence in State v. Cotton, 769 So. 2d 345

(Fla. 2000), and Gant v. State, 770 So. 2d 655 (Fla. 2000),

because it characterized a PRR sentence as a “mandatory

mnimm” (AB at 8-11). The issue in State v. Cotton was

whet her the original 1997 PRR Act was constitutional against
attack on separation of powers grounds. The issue in State v.
Cotton was not whether a defendant may receive a hybrid

sentence, part of which is under the PRR Act and part of which



is under the sentencing guidelines. State v. Cotton is not

control ling.

Li kewi se, the main issue in Gant v. State, supra, was

whet her the original 1997 PRR Act was constitutional. Another
i ssue was whether M. Gant could receive concurrent 15 year
sentences under the Act and under the habitual offender
statute for the same crinme. This Court held that such
concurrent sentences were not authorized by the Act. The
issue in Gant was not whether a defendant could receive a
hybrid PRR and gui delines sentence. Gant is not controlling
authority.
THE RULE OF LENITY APPLI ES TO SENTENCI NG STATUTES.

Respondent next argues that petitioner does not receive
the benefit of the rule of lenity! in deciding whether his
hybrid sentence is illegal, and asserts “the rule of lenity is
l[imted to conduct statutes, NOT sentencing statutes.” (AB at
13; upper case in original). Respondent cites no Florida case

for this assertion, because none exists.?2 This statenent is

totally untrue.

! The provisions of this code and of fenses
defined by other statutes shall be strictly
construed; when the | anguage i s susceptible
of differing constructions, it shall be
construed nost favorably to the accused.

§775.021(1), Fla. Stat. (2000)

0ne wonders why the state cites all federal cases, when
we are dealing with a state statute peculiar to Florida.
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The | ower appellate courts have consistently held over
the past 11 years that the rule of lenity contained in
8775.021(1) applies to sentencing statutes. In Lews v.
State, 574 So. 2d 245 (Fla. 2" DCA), approved 586 So. 2d 338
(Fla. 1991), the question was whether the sentencing
gui delines statute and rule allowed the use of a nultiplier
for legal constraint points on the scoresheet. The court
applied the rule of lenity to the sentencing statute and
rul e:

Even assum ng anbiguity in the rules as to
scoring legal constraint, the rule of
lenity would bar the use of a multiplier.
Section 775.021(1), Florida Statutes (1988)
provides: "[t]he provisions of this code
and of fenses defined by other statutes
shal|l be strictly construed; when the

| anguage is susceptible of differing
constructions, it shall be construed nost
favorably to the accused."” W construe
this statute as applying to the sentencing
guidelines rules. See Wllians v. State,
528 So.2d 453, 454 (Fla. 5th DCA 1988)
(adopts the rule of lenity in resolving an
anbiguity in the application of the
guidelines to a true split sentence); 88
921. 0015 and 921.001, Fla. Stat.

(Supp. 1988) (adopts rules 3.701 and 3. 988,
as substantive crimnal penalties).

Strict construction requires that
"'*nothing that is not clearly and
intelligently described in [a penal
statute's] very words, as well as
mani festly intended by the Legislature, is
to be considered included within its terns;
and where there is such an anbiguity as to
| eave reasonabl e doubt of its neaning,
where it admts of two constructions, that
whi ch operates in favor of liberty is to be
taken.'" State v. Wershow, 343 So.2d 605,
608 (Fla. 1977), quoting Ex parte Anps, 93
Fla. 5, 112 So. 289 (1927). Therefore,



applying the rule of lenity and strict
construction to the sentencing guidelines
rules and statutes, we conclude that a
mul tiplier may not be used with |egal
constraint to arrive at a recomrended
gui del i nes sent ence.

ld., 574 So. 2d at 246 (enphasis added).
Li kewi se, in Myers v. State, 696 So. 2d 893 (Fla. 4th DCA

1997), quashed on other grounds 713 So. 2d 1013 (Fla. 1998),
the court noted that the rule of lenity applied to the
sent enci ng gui del i nes:

Judges are bound, however, by the rule of
lenity in section 775.021(1). Under the
rule of lenity, if any of the terns in the
sentenci ng gui delines statutes are capable
of nore than one neaning, we are obligated
to choose the construction favoring the
def endant .

ld., 696 So. 2d at 897 (footnote omtted).
In Seccia v. State, 786 So. 2d 12 (Fla. 1st DCA 2001), the

lower tribunal, unlike in the instant case, applied the rule
of lenity to the question of howto score victiminjury on the

gui del i nes scoresheet. In Goss v. State, 820 So. 2d 1043

(Fla. 4th DCA 2002), the court noted that the rule of lenity
applied to the sentencing guidelines.

This Court has expressly held that the statutory rule of
lenity applies in interpreting sentencing statutes. 1In

Flowers v. State, 586 So. 2d 1058 (Fla. 1991), this Court

cited Lewis v. State, supra, with approval, and hel d:

We agree with the Second District Court in
Lews [v. State], 574 So.2d 245 (Fla. 2d
DCA 1991), that this construction applies
to the sentencing guidelines. Further, in



Lew s the Second District Court quoted this
Court as foll ows:

"'*nothing that is not clearly and
intelligently described in [a penal
statute's] very words, as well as

mani festly intended by the
Legi sl ature,

is to be considered included within
its terns; and where there is such an
anbiguity as to | eave reasonabl e doubt
of its meaning, where it admts of two
constructions, that which operates in
favor of liberty is to be taken.'"

Lew s, 574 So.2d at 246 (quoting State v.
Wershow, 343 So.2d 605, 608 (Fla. 1977),
quoting Ex parte Anpbs, 93 Fla. 5, 14, 112
So. 289, 292-293 (1927)). Thus, we
conclude that the better rationale is to
resolve this issue in favor of the

def endant, and to score the |egal
constraint points only once.

Id. at 1059.
Li kewse, in State v. Rife, 789 So. 2d 288 (Fla. 2001),

this Court applied the statutory rule of lenity in deciding
that the victims consent could be a reason for a downward
departure sentence in a case involving sex with a mnor child:

To the extent, however, that there is
any anbiguity as to legislative intent
created by the confluence of these
statutes, the default principle in
construing crimnal statutes is codified in
section 775.021(1), Florida Statutes
(1997). See Hayes [v. State], 750 So.2d
[1] at 3 [(Fla. 1999)]. "The rul es of
statutory construction require courts to
strictly construe crimnal statutes, and
that 'when the | anguage is susceptible to
differing constructions, [the statute]
shal |l be construed nost favorably to the
accused.'" Id. (quoting section
775.021(1)); see also McLaughlin [v.
State], 721 So.2d [1170] at 1172 [(Fl a.
1998)]. The rule of lenity is equally



applicable to the court's construction of
sentenci ng guidelines. See Flowers v.
State, 586 So.2d 1058, 1059 (Fla. 1991).
ld. at 294 (enphasis added).
Thus, respondent’s assertion that the statutory rule of
lenity does not apply to sentencing statutes is totally
unt rue.
STATE v. WLSON AND | RONS v. STATE WERE CORRECTLY
DECI DED.
Respondent finally argues that the two other appellate
courts, which held that a defendant cannot be sentenced both
as a PRR and under the former sentencing guidelines, are

incorrect (AB at 14-23). It is significant that both were

decided after this Court decided Gant v. State, supra.

The original PRR statute was passed by the 1997

Legislature in ch. 97-239, Laws of Fla. |1n that sane session,

the Legislature also created the crimnal punishnment code in
ch. 97-194, Laws of Fla., to be effective on Cctober 1, 1998.
That session | aw repeal ed the sentencing guidelines, as they
existed at the tinme (ch. 97-194, 81), and replaced themwth
the Code (ch. 97-194, 82). Statutes passed in the sane

| egi sl ati ve session nust be read together. Abood v. City of

Jacksonville, 80 So. 2d 443 (Fla. 1955).

Wiile it is true that the PRR Act contained a provision

that a sentence greater than that called for by the PRR Act



coul d be inposed,® the Act al so contained the provision that:

“such [a PRR] defendant is not eligible for sentencing under

the sentencing quidelines ... .” (enphasis added).

8775.082(8)(a)2., Fla. Stat. (1997).

Thus, when one reads the PRR Act and the Code together,
it is obvious that the Legislature did not intend that a
def endant shoul d receive a hybrid sentence, partially as a PRR
and partially under the sentencing guidelines, which it
repeal ed at the sane session. Likew se, when one reads the
PRR Act and the Code together, it is obvious that the
Legislature did not intend that a defendant should receive a
hybrid sentence, partially as a PRR and partially under the
crimnal punishnment code, which it created in the sane
sessi on.

In State v. Wlson, 793 So. 2d 1003 (Fla. 2" DCA 2001),

t he def endant was sentenced as a PRRto 15 years in prison for
second degree felonies. Hi s sentencing guidelines scoresheet
called for a range of 29.525 years to 49. 208 years. The state
requested that he be sentenced to at |east 29.525 years, since
that was the m ni num gui del i nes sentence, wth a 15 year
mandatory m ni num sentence as a PRR The appell ate court

found that this hybrid sentencing schene was not authorized

3 Not hing in this subsection shall prevent
a court frominposing a greater sentence of
i ncarceration as authorized by |aw, pursuant
to s. 775.084 or any other provision of |aw

§775.082(8)(c), Fla. Stat. (1997).
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by statute.

The state nmade the sane argunent in State v. WI son,

supra, that it has nade here -- that under Grant v. State,

supra, the PRR portion of the sentence is viewed as a m ni nrum
mandatory, and the portion inposed in excess of the PRR part

is legal under the sentencing guidelines. The State v. WIlson

court correctly rejected this argunent:

We note that the suprenme court has
concl uded that section 775.082(8)(c),
Florida Statutes (1997), authorizes the
trial court to inpose a prison rel easee
reof f ender sentence and a habitual felony
of fender sentence under section 775.084,
Florida Statutes (1997), if the habitua
felony of fender sentence is greater. G ant
v. State, 770 So.2d 655 (Fla. 2000).
However, we do not find Gant applicable in
this case because the application of the
habi tual felony offender statute is
specifically authorized in section
775.082(8)(c), and unlike this case, there
IS no contrary provision prohibiting a
prison rel easee reoffender from being
sentenced as a habitual felony offender.

793 So. 2d at 1005, note 1

The sane is true in the instant case. |If the Legislature
wanted to allow the judge to inpose a crimnal punishnment code
sentence when that sentence is greater than the mandatory
sentence under the PRR act, then it should have included
| anguage which nore clearly reflects that intent in the PRR
statute. There is nothing in either the PRR Act or the Code
statute which would authorize such a hybrid sentence.

Respondent also clains that Irons v. State, 791 So. 2d

1221 (Fla. 5'" DCA 2001), was incorrectly decided. There the



def endant was convicted of a second degree felony. His
gui del i nes scoresheet called for a maxi mum sentence up to 16.7
years. Mich like petitioner, he received a sentence of 15.7
years under the guidelines, with the first 15 years as a PRR

The court cited State v. WIlson and held that the conbination

of a PRR and gui del i nes sentence was not authori zed.
Respondent’ s argunents nmust fail. It matters not that
M. lrons and M. WIson were both subject to the sentencing
gui delines, and petitioner is subject to the Code. The
Legislature did not intend that petitioner receive a hybrid
sentence, or a sentence in excess of five years, for his third
degree felonies, once he was classified as a prison rel easee
r eof f ender.
The proper renedy is to reverse the decision of the | ower
tribunal and approve the position taken by the Second and

Fifth D stricts.
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CONCLUSI ON

Based on the argunents contained herein and the
authorities cited in support thereof, as well as those
contained in the initial brief, petitioner requests that this
Court quash the decision of the district court, and remand
with directions to resentence petitioner in accord with its
di sposition of the issues.

Respectful ly submtted,
NANCY A. DAN ELS

PUBLI C DEFENDER
SECOND JUDI Gl AL CIRCU T

P. DOUGLAS BRI NKMEYER #197890
ASS| STANT PUBLI C DEFENDER
301 S. Monroe, Suite 401

Tal | ahassee, FL. 32301

COUNSEL FOR PETI TI ONER
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