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PRELIMINARY STATEMENT

References to the direct appeal record will be designated as (TR V#/#).

References to the instant post-conviction record will be designated as (PCR V#/#).



STATEMENT OF THE CASE

Eddie Wayne Davis was indicted on April 7, 1994 for first-degree murder,
burglary with assault or battery, kidnapping a child under thirteen years of age, and
sexual battery on achild under twelve years of age. (PCR 1/127-131) Hewasfound
guilty ascharged, thejury unanimously recommended asentence of death andthetrial
court sentenced Davisto death. (PCR 1/132-163) This Court affirmed the sentence.

Davisv. State, 698 So. 2d 1182 (Fla. 1997). Davis smotionfor rehearing wasdenied

on September 11, 1997 and the mandate wasfiled on October 15, 1997. (PCR 1/169)

The U.S. Supreme Court denied certiorari on February 28, 1998. Davisv. Florida,

522 U.S. 1127 (1998).

Davis initial Motion to Vacate Judgment of Convictions and Sentences with
Special Request for Leave to Amend was filed pursuant to Florida Rule of Criminal
Procedure 3.850 on May 28, 1998. (PCR 2/180-204) After aseriesof motionsand
responses for records requests, the Court sent out an Order setting post-conviction
relief deadlines. (PCR 2/279-281) On June 23, 2000, Davisfiled hisFirst Amended
Motion to Vacate Judgement of Convictions and Sentenceswith Special Request for
Leave to Amend and for Evidentiary Hearing. (PCR 2-3/282-410) The State
responded on August 21, 2000. (PCR 3/415-21) A hearingwasheld pursuant to Huff
v. State, 622 So. 2d 982 (Fla. 1993) on January 25, 2001, based on the June 23, 2000
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Motion to Vacate Judgement of Convictions and Sentences. (PCR 3/422-53) The
Court entered an Order Granting in Part and Denying in Part Defendant’ sRequest for
an Evidentiary Hearing on his First Amended Motion to Vacate Judgement and
Sentences on January 30, 2001. (PCR 4/454-95)

On October 8 and 9, 2001, an evidentiary hearing was held on the following
clams: 1) faillureto investigate Eddie Arnold Davis, 2) failure to present voluntary
intoxication, 3) failure to investigate or prepare on the issue of DNA evidence, 4)
failureto cross-examineAliciaRiggall, Davis control releaseofficer, 5) failureto cal
defendant totestify at penalty phase, 6) failureto present expert testimony on his post-
traumatic stressdisorder, 7) failureto provide any physical evidence of organic brain
damage, 8) failureto call Brenda Reincke, aneighbor, asawitnessduring the penalty
phase, 8) failureto move for competency evaluation or failed to moveto instruct the
jury that he was under the influence of a psychotropic drug during the penalty phase,
9) a conflict of interest existed between counsel and the Defendant, 10) failure to
subject the prosecution’ s case to meaningful adversaria testing in the guilt phase of
histrial by conceding guilt without consultation, and 11) cumulative error. (PCR 4-
5/496-686) The motion was denied on June 12, 2002 and atimely Notice of Appea

followed. (PCR 687-713, 714)



STATEMENT OF FACTS

Thesdient factsfrom Davis' trial were set forth by this Court asfollowsinthe
direct appeal opinion:

On the afternoon of March 4, 1994, police found the body of
eleven-year-old Kimberly Watersin adumpster not far from her home.
She had numerous bruiseson her body, and the area between her vagina
and anus had been lacerated. An autopsy revealed that the cause of
death was strangulation.

On March 5, police questioned Davis, a former boyfriend of
Kimberly'smother, at the new residencewhereheand hisgirlfriend were
moving. Davisdenied having any knowledge of theincident and said that
he had been drinking at a nearby bar on the night of the murder. Later
that same day police again located Davisat ajob siteand brought himto
the police station for further questioning, where he repeated his alibi.
Davis aso agreed to and did provide a blood sample.

While Daviswas being questioned at the station, police obtained
apair of blood-stained bootsfromthetrailer Davisand hisgirlfriend had
just vacated. Subsequent DNA testsreveal ed that the blood on the boots
was consistent with the victim's blood and that Davis's DNA matched
scrapingstaken from thevictim'sfingernails. A warrant wasissued for
Daviss arrest.

On March 18, Davis agreed to go to the police station for more
guestioning. Hewasnot told about the arrest warrant. At thestation, he
denied any involvement and repeated thealibi hehad given earlier. After
about fifteen minutes, police advised Davis of the DNA test results.
Davis insisted they had the wrong person and asked if he was being
arrested. Police told him that hewas. At that point Davis requested to
contact his mother so she could obtain an attorney for him, and the
interview ceased. Daviswas placed in aholding cell.

A few minutes later, while Davis was in the holding cell, Mgjor
Grady Judd approached him and, making eye contact, said that he was
disappointed in Davis. When Davis responded inaudibly, Judd asked
him to repeat what he had said. Davis made acomment suggesting that
thevictim'smother, Beverly Schultz, wasinvolved. Judd explained that
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he could not discuss the case with Davis unless he reinitiated contact
because Davis had requested an attorney. Davis said he wanted to talk,
and hedid so, confessing to the crimesagainst Kimberly and implicating
Beverly Schultz as having solicited the crimes. Within ahalf hour after
thisinterview, police conducted ataped interview in which Davis gave
statements similar in substance to the untaped confession. Davissfull
Mirandawarningswere not read to him until thetaped confession began.

In May, 1994, Davis wrote a note asking to speak to detectives
about the case. In response, police conducted a second taped interview
on May 26, 1994. Police asked Davis if he was willing to proceed
without the advice of his counsel, to which Davis responded yes, but
specific Miranda warnings were not recited to Davis. During this
interview, Davis again confessed to killing Kimberly but stated that
Beverly Schultzwasnot involved. Davisexplainedthat heoriginally went
to Schultz's houseto ook for money to buy more beer. Because Schultz
normally did not work on Thursday nightsand because her car wasgone,
Davisbelieved that no onewashome. Indeed, Schultz was not home at
the time because she had agreed to work a double shift at the nursing
rehabilitation center where shewasemployed. However, her daughters,
Crystal and Kimberly, wereat the house sleeping. When Davisturned on
the lights in Beverly Schultz's bedroom, he saw Kimberly, who was
sleeping in Schultz's bed. Kimberly woke up and saw him. He put his
hand over her mouth and told her not to holler, telling her that he wanted
totalk to her. Kimberly went with himinto thelivingroom. Davisput a
rag in her mouth so she could not yell.

Davisrelated that they went outside and jumped afenceinto the
adjacent trailer park where Davissoldtrailer waslocated. Davissaidthat
whilethey wereinthetrailer, hetried to put hispenisinside of Kimberly.
When he did not succeed, he resorted to pushing two of hisfingersinto
Kimberly's vagina. Afterwards, Davis took Kimberly to the nearby
MooseLodge. Hestruck her several times, then placed apieceof plastic
over her mouth. Shestruggled and ripped the plastic with her fingersbut
Davisheldit over her mouth and nose until she stopped moving. He put
her in adumpster and | eft.

Davismoved to suppressthe March 18 and May 26 statementshe
made to law enforcement officers, arguing that hisMirandarightswere
violated. Thetrial court denied those motions. The jury found Davis
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guilty of first-degree murder, burglary with assault or battery, kidnapping
achild under thirteen years of age, and sexual battery on a child under
twelveyearsof age. Thejury unanimously recommended a sentence of
death and the trial court sentenced Davisto death.

Davisv. State, 698 So. 2d at 1186-87 (Fla. 1997)(footnote omitted).

In his Order denying post conviction relief, the Honorable Judge Randall
McDonald made the following factual findings from the evidentiary hearing:

During the evidentiary hearing, Davis presented a number of
witnesses to support his claim of ineffectiveness of counsel in both the
guilt phase and the penalty phase. Davis also presented testimony to
support his claim that there was a conflict of interest between counsel
and him, and that hedid not knowingly intelligently and voluntarily waive
his right to conflict free counsel. Davis also presented witnesses to
support his claim that the trial was fraught with procedural and
substantive errors. A summary of the testimony follows:

A. Austin Madlanik

Davisfirst presented Austin Masl anik, an attorney with the Public
Defender’s Office. The Public Defender’s Office was appointed to
represent Davis on March 19, 1994 and Maslanik took over
representation from Robert J. Trogolo on October 1, 1994. Maslanik
along with Robert Norgard represented Davis during jury selection and
throughout the trial. At the time he took over this case, Madlanik had
tried approximately fifty first-degree murder cases and about twenty of
those were death penalty cases. Maslanik and Mr. Norgard both taught
various seminars on death penalty issues. Madanik testified that upon
taking the case over from Trogolo, he conferred with Trogolo, and
reviewed thefile. Madlanik made notes each time he had attorney/client
contact with Davis, as well as notes throughout the trial.

When questioned about Eddie Arnold Davis, the Defendant’s
father, Maslanik conceded that partsof histestimony were not hel pful to
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Davis. Maslanik looked at Eddie Arnold Davis Crimina Justice
Information System (CJIS) history, and it appeared as though none of
those casesled to aconviction. Maslanik did not impeach Eddie Arnold
Davis with his prior felony conviction, and was not aware of who
represented him previously. Madlanik believed the convictionwasabout
twenty yearsold. Also, Maslanik testified that hewasgoingto call Eddie
Arnold Davisinthepenalty phase, and considered that when deciding not
to impeach him in the guilt phase.

Maslanik testified that his strategy involved anintegrated defense
wherehetried to present the defensein theguilt phase consistent with the
defense in the penalty phase. Madanik used a theme that Davis was
sexualy abused as a child, and integrated the defense of voluntary
intoxication. However, Mad anik did not call an expertintheguilt phase
to support thedefense of voluntary intoxication. Evidencewaspresented
at trial that Davis was intoxicated on the night of the offense. Maslanik
testified that voluntary intoxication is a defense to first-degree
premeditated murder, and calling an expert for the defense of voluntary
intoxication would not have been inconsistent with the penalty phase.
However, Mad anik felt that the voluntary intoxicationinstruction creates
a high standard to be able to say someone was intoxicated to the point
whereit negatesintent. Also, Daviswascharged with other offensesthat
weregeneral intent crimesand the Court would havetoinstruct thejury
that the voluntary intoxication defensewouldn’ t apply to those offenses.
Maslanik believed that if there was not an instruction, the jurors may
accept the argument the defense was making about Davis' mental state
being diminished by thealcohol, and not apply it astechnically asif they
would have had an instruction on voluntary intoxication. Additionally,
Maslanik testified that Davis' confession wasfull of detailshewasable
torecall; thereforehedid not believeavoluntary intoxicationinstruction
was warranted.

Regarding AliciaRiggall, Davis control releaseofficer, Masanik
testified that he did not call her as a witness, nor did he depose her
because Davis had some control release violations and he thought she
would beunhelpful. Maslanik alsotestified that hedidn’t have anything
to rebut the fact that Davis was on controlled release.

Maslanik testified that he discussed with Davis testifying in the
penalty phase. Specifically, Madlanik’s notes reflect him asking Davis
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what he would testify to if he did, and how he felt about Kimberly’s
death. Madlanik did not recall what Davis response was. Maslanik
stated that hewould’ ve offered adviceto Davisregarding whether or not
he should testify, but that it was ultimately Davis decision. Madanik
called expertsand family membersto elicit Davis' history regarding his
childhood, abuse, a coholism. Also, Maslanik stated he had located and
read the colloquy givento Davisasto whether or not hewished to testify
in the guilt phase of the trial only.

Regarding the claim of Post Traumatic Stress Disorder, Maslanik
retained Dr. McLane. Maslanik testified that he believed Dr. McLane's
overdl qualifications would qualify him to render an opinion on child
abuse. Madlanik testified that his records reflected physical abuse, but
he doesn’t recall any of the records reflecting sexual abuse. Madanik
stated that the information regarding sexual abuse developed later.
Maslanik also discussed what role Toni Maloney played in preparing
Davis case. Ms. Maoney previously worked for Peace River Center for
Personal Development conducting forensic evaluations of criminally
charged people, and is skilled at detecting people with mental health
issues. Ms. Maoney conducted an in-depth interview with Davis once
the Public Defender was appointed, and contacted family members,
developed family history and looked for evidence of abuse, and other
mitigating factors. All of the information she gathered was turned over
to Madanik.

Regarding Brenda Reincke, Maslanik stated that he believed she
had been deposed at onetime, and asubpoenawasissued for her for the
trial, but it was unserved becausethe process server wasunableto locate
her.

Maslanik also testified that there were notesin hisfile indicating
that Daviswas at one time taking Prozac and later Sinequan, but hedid
not recall what, if anything, Daviswastaking at trial. When asked if he
recalled Davisbecoming very difficult to control during the penalty phase
whereexpertsweretestifying asto hishomosexual rape, Maslanik did not
recall. However, he testified he had seen portions of the transcripts
where Mr. Norgard brought this to the Court’s attention. Maslanik
testified he did not ask for a special instruction regarding Davis
medication, and that he did not believe he would be entitled to an
instruction of that nature because they were not pursuing an insanity or
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mental health defense. Dr. McLane saw Davis between the guilt and
penalty phase and there was no indication he was incompetent.
Additionally, noneof themental health expertsthat examined Davisever
suggested that Davis needed to undergo testing because of brain damage
he may have.

Madlanik testified that he never discussed with Mr. Davis a
possible conflict regarding prior representation of Eddie Arnold Davis
and he never saw it as a problem because he believed the case they
represented him on was nolle prossed, and someone else eventually
handled it.

Throughout thetrial, Madanik never reported tothejury that Davis
was not guilty, and wasintegrating the defense with the expectation that
Daviswould beconvicted of first-degreemurder. Madlanik testified that
Davis confessed to the murder at least twice, and never denied making
those statements. For a short period of time, Davis said someone else
committed the murder, but then abandoned that statement.

B. Toni Maloney

The State presented Toni Maloney, aprivateinvestigator whowas
formerly employed with the Office of the Public Defender asaforensic
mental health specialist. During the last ten to twelve years of Ms.
Maoney’s employment with the Public Defender, her focus was on
capital cases. Ms. Maoney workedwith Mr. Norgard and Mr. Maslanik
prior to and during the trial of Davis. During the trial, Ms. Maloney
testified she had regular contact with Davis, and that she does not recall
being concerned that Davis may not be competent to proceed. Ms.
Maloney testified that it was part of her duties to check and see if the
defendants they were representing were on any kind of psychotropic or
antidepressant medication. Ms. Maloney testified that she checked his
Polk County Jail records several times throughout the period of time
Daviswasrepresented by the Public Defender to determinewhat kind of
medication he wastaking. Ms. Maoney testified she does not have an
independent recollection of whether Davis wastaking Sinequan during
either phase of thetrial.

C. Dr. Michael Maher, M.D.



Davisnext presented Dr. Michagl Maher, M.D. whoisaphysician
and a psychiatrist licensed in Florida and a board certified forensic
psychiatrist. Dr. Maher testified that he has often been qualified as an
expert in forensic psychiatry. Dr. Maher was contacted by Davis
appellate counsel inearly 2000, and examined Davison June 19, 2000 at
the Florida State Prison in Starke. Dr. Maher testified that he had not
read any police reports, statements of Davis, or doctors' reports about
this case prior to going to Starke. Dr. Maher spent approximately two
and a half hours with Davis, and during that time he did a neurological
examonDavis. Dr. Maher testified hefound no significant abnormalities,
but that it was possible Daviswas suffering from Porphyria, ametabolic
disease related to the way the body chemically processes blood and
blood products. During Dr. Maher’ sinterview with Davis, Davistold
him he estimated hehad 10to 12 beersduring theday of themurder. Dr.
Maher testified that Porphyriaisaggravated by a cohol use, andif David
had Porphyria and indulged in alcohol, he would become irritable and
impulsive. Dr. Maher testified that whether Davis would be violent
because of the intoxication and Porphyria would be speculative.
However, Dr. Maher explained that hewas never asked to examine Davis
to see if he suffered from Porphyria. Dr. Maher concluded that Davis
wassuffering fromvery substantial mental impairment related to hisacute
Intoxi cation and underlying subtle brain dysfunction associated with early
exposure to alcohol, and being a chronic alcohalic.

Dr. Maher described Korsakoff’s Syndrome as a type of brain
impalrment that occursinalcoholics. Dr. Maher testified that peoplewith
Korsakoff’s Syndrome answer questions and describe storiesin away
that soundslikeitislogically relevant and accurate, but infact, they have
very littlememory of what they’ re being asked of. Dr. Maher explained
that if Davis suffered from Korsakoff’s Syndrome, he might very well
make up the fact that he took the child to a trailer if someone had
suggested itto him. Dr. Maher testified that to the best of hisknowledge,
Davis does not suffer from Korsakoff’s Syndrome.

Astothedefenseof voluntary intoxication, Dr. Maher testified that
hethinksDavis, at thetimeof the offense, was sufficiently impaired such
that hiscapacity to commit premeditated actswassignificantly impaired.
Dr. Maher testified that just because a defendant is able to recall a
particular series of events with great clarity does not mean he was not
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intoxicated. Dr. Maher testified that unscrewing a light bulb before
entering thetrail er would have somebearing on hisopinion asto whether
or not Davis was too intoxicated to form the specific intent to commit
first-degreemurder. However, Dr. Maher explainedthat inisolation, the
fact that Davisunscrewed thelight bulb wouldn’t have much bearing on
his opinion because Davis may have done that solely on hisreaction to
thelight. When asked about thefact Davisgave astatement inconsi stent
with the physical evidence, Dr. Maher testified that those statementsare
more consistent with a disorganized, impulsive attempt to put together
fragmented memories and impressions into a story that makes sense at
thetime. Dr. Maher testified that that would be consistent with what
would be seen in somebody who is impaired and confabulating. Dr.
Maher testified that dueto Davis' brain damageand intoxication, it would
be difficult if not impossible for Davis to form the specific intent to
commit first-degree murder.

On cross-examination, Dr. Maher admitted that he based his
decisionsabout Davisbasically fromwhat Davissaid. Hedid not verify
any of theinformationwith witnessesfromthetrial, or family members.
Maher asotestified that it would not surpriseshimif Davis memory were
worse in 2000, six years after the murder, than it was at the time of the
murder. Healsotestified that hewasawarethat Davishad been on death
row for six yearsand contemplating at least filing amotion attacking his
conviction. When questioned about thefact Davisrecalled several details
that wereverified by the police such as; how thevictimwaslaying onthe
bed when he entered the room, where the rag was he used to stuff in her
mouth, wherethe piece of plastic was he used to suffocate her with, how
she was lying in the dumpster, Dr. Maher testified that if all of those
things can be objectively verified, then they couldn’t be confabulated,
therefore the details would be based on Davis' own recollection. Dr.
Maher aso conceded that those details might change his opinion about
whether Davis was substantially impaired by alcohol with regard to
forming intent. Dr. Maher testified that he was provided with the
testimony of Dr. Dee, Dr. Krop, Dr. McLane, and Dr. Marron after his
interview with Davis.

D. Robert Norgard
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The State called Mr. Norgard, an attorney in the private practice
of law. Mr. Norgard has been a criminal defense attorney since 1981,
and hastried approximately 20-25 death penalty cases. Mr. Norgardwas
employed by the Public Defender’ s Officein 1994/1995 and along with
Mr. Maslanik, represented Davis.

Mr. Norgard testified that he didn’t have any independent
recollection of discussing with Davis whether or not he would testify
during the guilt or penalty phase. He also stated that he didn’t discuss
with Davis his guilt or innocence because Mr. Maslanik was the lead
attorney for the guilt phase and he would’ ve had that discussion with
Davis.

Mr. Norgard testified that he didn’t have any independent
recollection of whether or not Daviswason Sinequan at thetrial, but that
the record reflected he was aware of that during thetrial. Additionally,
Mr. Norgard recalled some aspects of the evidence presented that made
Davisagitated. Mr. Norgard testified that he requested to be allowed to
testify asto Davis' reaction to the evidence, but that request was denied.
Mr. Norgard stated they did not request a standard instruction on
psychotropic medications, or a special instruction for Sinequan. Mr.
Norgardtestified that therewerenoissuesasto Davisbeingincompetent
during the penalty phase.

Astotheintegrated defense, Mr. Norgard testified that the theory
of the case was not ahe-didn’ t-do-it defense. Mr. Norgard testified that
it wastheir strategy to get thejury to find Davisguilty of something less
and avoid the death penalty.

E. Dr. Sherri Bourg-Carter

Dr. Carter was caled by the Defense, and is a licensed
psychologist in the State of Florida. Dr. Carter isin private practicein
forensic psychology in Fort Lauderdale, and specializes in forensic
psychology, with a sub-speciality in child sexual abuse. Dr. Carter has
been qualified as an expert in child sexual abuse and Post Traumatic
StressDisorder in Floridacourts. OnJune 13, 2000, Dr. Carter met with
Davisto assessallegationshe made of sexual abuse asan adult and child.
Dr. Carter was asked to determine how credible those allegations were
and if those experiences hade [sic] any effect on his functioning. Dr.
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Carter administered an MMPI-2 test and a Trauma Symptom Inventory
test directly to Davis. After meeting with Davis, Dr. Carter received
Davis' prison records from 1998, 1991 and 1994. Dr. Carter also had
prior psychological evaluations that were done when Davis was ten,
eleven and twelve, aswell asprior test datafrom 1994. Dr. Carter also
reviewed the transcript of testimony of Dr. Krop and Dr. McLane at the
penalty phase.

Dr. Carter tedtified that in the DOC records, she found
documentation of sexual assaults by other inmates, as well as
documentation of sexual abuse of Davisasachild by hisstepfather. Dr.
Carter believed thehistory givento her by Daviswascredible. Dr. Carter
testified that is has been her experience, and it is in the literature that
males who are sexual assaulted tend to experience more problems and
humiliation. After speaking with Davis, Dr. Carter spoke with Davis
mother who relayed that Davis suffered physical abuse and emotional
abuse at the hand of his stepfather. Davis' mother was unaware of the
sexua abuse, but said looking back there were red flags that she
should’ vepaid moreattentionto. Dr. Carter testified that Davis' mother
told her of an incident when he was four years old where his stepfather
gave him moonshineto the point hewasintoxicated. Dr. Carter testified
that in her opinion at the time she was seeing him, Davis was suffering
from major depression, which hasbeen recurrent throughout hislife, Post
Traumatic Stress Disorder, alcohol dependence, poly drug abuseand an
Antisocia Personality Disorder. Dr. Carter testified that either Dr. Krop
or Dr. McLane aso diagnosed Davis with Antisocial Personality
Disorder. Dr. Carter testified that she was aware that the jury wastold
Davissuffersfrom Post Traumatic StressDisorder, and that Dr. McLane
never said he didn’t have sufficient expertise to recognize or diagnose
Post Traumatic Stress Disorder.

Dr. Carter explained that people who have been sexually abused
would prefer not to disclosethat. She explained that the most probable
reason why Daviswouldn’t have disclosed hissexual abuseuntil Juneof
‘95 isbecause hewould havefelt humiliated, embarrassed and ashamed.
Dr. Carter testified that Davisdid disclosethe sexual abuse by hisfather
in the prison records, and that the nature of the case itself would
immediately indicateto her that therewasapossibility Daviswassexually
abused asachild. Dr. Carter believed it would beimportant for thejury
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to know Daviswas sexually abused because it may explain some of the
rage he had while committing this murder. Dr. Carter testified that it
would beimportant to know if Daviswashaving aflashback of hissexual
abuse when thisoffense occurred. Dr. Carter conceded that she did not
ask Davisany questionsto determineif hewas having flashbacks at the
timeof the crime because shewasn'’t asked to dothat. Additionally, Dr.
Carter testified that thereisnot a100% correl ation that everyonewho has
raped or sexually abused someone has been a victim of sexual abusein
the past. Dr. Carter also conceded that she does not know if a jury
would consider the sexual abuse a mitigating factor or not.

Dr. Carter does not agree with the testimony of Dr. Marron that
sexual abuse at the age Daviswas sexually abused would not change his
basic personality. Dr. Carter testified that after reviewing Davis' records,
she believed he didn’t start off in a solid, functional family and it got
progressively worseashegrew. Given hisbackground, theabuse Davis
suffered would continue to alter his personality and the way he viewed
and interacted with others. After reviewing Dr. Krop’ stestimony, Dr.
Carter testified that it appeared he could have been qualified asan expert
in sexual abuse, and she wondered why Dr. McLaneinterviewed Davis
regarding thesexual abuseinstead of Dr. Krop. Dr. Carter explained that
Dr. McLane did not have a background in sexual abuse, and Dr. Krop
does. Dr. Carter testified that she believed Dr. Krop should have picked
up onthe sexual abuse after reviewing therecords. However, Dr. Carter
did not ask for all of the records that Dr. Krop reviewed in order to
testify because it originally wasn’'t an issue. Also, Dr. Carter had not
reviewed any of the police reports or confessions, and never talked to
Dr. Dee, Dr. Krop or Dr. Marron.

(PCR 5/692-702)
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STANDARD OF REVIEW

I neffective Assistance of Counsel

Davis' first three claimsassert claims of ineffective assistance of counsel. An
evidentiary hearingwasheld onall threeclaims. ThisCourt hasset forth the standard
of review after an evidentiary hearing, as follows: “the performance and prejudice
prongs are mixed questions of law and fact subject to ade novo review standard but

that the trial court’ sfactual findings are to be given deference.” Porter v. State, 788

So. 2d 917, 923 (Fla. 2001), citing Stephens v. State, 748 So. 2d 1028, 1034 (Fla

1999). “Solong asits decisions are supported by competent, substantial evidence,
thisCourt will not substituteitsjudgment for that of thetrial court on questions of fact
and, likewise, on the credibility of the witnesses and the weight to be given to the
evidence by the trial court. Id. We recognize and honor the trial court’s superior
vantage point in assessing the credibility of witnessesand in making findingsof fact.”

Porter at 923. Accord Brunov. State, 807 So. 2d 55 (Fla. 2001) (Standard of review

for atrial court’ sruling onanineffectivenessclaimistwo-pronged: the appel late court
must defer to thetrial court’ sfindings on factual issues, but must review the court’s
ultimate conclusions on the deficiency and prejudice prongs de novo.)

Summary Denial

Issues four through seven were summarily denied. This Court in Reavesv.
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State, 826 So. 2d 932 (Fla. 2002), (quoting Freeman v. State, 761 So. 2d 1055, 1061

(Fla. 2000)) has recently summarized the applicable standard when reviewing a

summary denial of a postconviction motion:

[A] defendant is entitled to an evidentiary hearing on a postconviction
relief motion unless (1) the motion, files, and records in the case
conclusively show that the prisoner is entitled to no relief, or (2) the
motion or aparticular clamislegally insufficient. The defendant bears
the burden of establishing aprimafacie case based upon alegaly valid
claim. Mereconclusory allegationsare not sufficient to meet thisburden.
However, in caseswheretherehasbeen no evidentiary hearing, we must
accept the factual allegations made by the defendant to the extent that
they are not refuted by the record. We must examine each claim to
determineif itislegally sufficient, and, if so, determinewhether or not the
claim isrefuted by the record.

SeeadsoMcLinv. State, 2002 WL 31027106, 27 Fla. L. Weekly S743, (Fla. 2002);

Foster v. State, 810 So. 2d 910, 914 (Fla. 2002); Peedev. State, 748 So. 2d 253, 257

(Fla. 1999)). A trial court’s summary denia of a motion to vacate will be affirmed
where the law and competent substantial evidence supports its findings. Diaz v.

Dugger, 719 So. 2d 865, 868 (Fla. 1998).
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SUMMARY OF THE ARGUMENT

Davisfirst clamsthat counsel wasineffectivefor failing toinsist that the court
inquireasto whether Daviswanted to take the witness stand during the penalty phase
of histrial and that it wasfundamental error to allow defense counsel towaive Davis
right to testify. To the extent that Davis is asserting fundamental error occurred by
allowing defense counsel to waive Davis' right to testify, it isprocedurally barred as
adirect appeal issue. Asfor Davis clam of ineffective assistance of counsel for
faillingto obtainanon-the-record waiver, itisthe state’ scontention that thisclamwas
properly denied as Davishas not shown either deficient performanceor prejudicewith
regard to this claim.

Appellant acknowledgesthat trial counsel presented two mental health experts
whotestified that Daviswas suffering from post traumatic stress syndrome, but urges
that trial counsel wasineffectivefor failingto present any evidence or expert testimony
on the issue of the defendant having suffered post traumatic stress due to extensive
sexual abuse. Given thefact that counsel presented three mental health experts, two
of which were able to reach a conclusion that Davis suffered from post traumatic
stress disorder and given the fact that trial court agreed that the defendant may have
suffered from post traumatic stress disorder and found the statutory mental mitigator
that was being urged by trial counsel, Davis is unable to establish that counsel’s
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performancewasdeficient or that he suffered any prejudicefromthefailureto present
additional expert testimony.

Appellant’ s next claim isthat counsel wasineffective for failing to present an
expert onthedefense of voluntary intoxicationandfor failing to request aninstruction
onthedefense. Given Davis numerous confessionsdetailing the eventsof thecrime
and the absence of any evidence at trial or during the evidentiary hearing that would
mandate afinding that Daviswas so intoxicated that he wasincapable of forming the
requisite intent, Davis has not established deficient performance or a reasonable
probability that the jury would not have found him guilty of first-degree murder even
if it had been presented with expert testimony and given an instruction on voluntary
Intoxication.

While conceding that trial counsel filed a motion to suppress the statements
madeby Davis, Davisnext arguesthat trial counsel wasineffectivefor failingtoargue
theinherent unreliability of Davis confessionsin his motion to suppress statements
or by presenting witnesses to same at trial. This clam was summarily denied as
procedurally barred. Evenif thisclaim was properly before this Court, Davisis not
entitled to relief as he has not established that counsel’ s performance was deficient
performance and that he was prejudiced by the failure to challenge the statement’s

“inherent unreliability.”
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Davis next claimisthat Florida scapital sentencing statuteisunconstitutional
andisprocedurally barred. Moreover, evenif thisclaimwasnot procedurally barred,
it is without merit.

Davis next argues that it would violate the Eighth Amendment's prohibition
against cruel and unusual punishment to execute him since he may beincompetent at
the time of execution. Asthisissueis premature it should be denied.

Davis next claim asserts that the combined effect of all alleged errorsin this
case warrants anew trial and/or penalty phase. The claim must be rgjected because

none of the allegations demonstrate any error, individually or collectively.
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ARGUMENT

ISSUE |

WHETHER THE LOWER COURT ERRED IN
HOLDING THAT TRIAL COUNSEL WAS NOT
INEFFECTIVE FOR FAILING TO REQUEST
THAT THE COURT INQUIRE OF EDDIE WAYNE
DAVIS AS TO WHETHER DAVIS WANTED TO
TAKE THE WITNESS STAND IN THE PENALTY
PHASE OF HISTRIAL.

Davisfirst clamsthat counsel wasineffectivefor failing toinsist that the court
inquireasto whether Daviswanted to take the witness stand during the penalty phase
of histrial and that it wasfundamental error to allow defense counsel towaive Davis
right to testify.

Upon regjection of thisclaim after an evidentiary hearing, thelower court made
the following findings:

[1B. Trial Counsel wasineffectivefor failingto call Eddie Wayne
Davisto testify at the penalty phase of thetrial.

Davis contends that trial counsel did not request the Court to
inquire of the Defendant asto whether hewanted to testify inthe penalty
phase. Daviscontends he could havetestified in the penalty phase asto
his state of mind at the time of thekilling, aswell ashisfear and anxiety
of homosexual rape and sexual abuse. Davisrelieson Deaton v. Dugger,
635 So. 2d 4 (Fla. 1993).

In Deaton, thetrial judge concluded that because hiscounsel failed
to adequately investigate mitigation, Deaton’ swaiver of hisright to testify
and call witnesseswas not knowingly, voluntarily and intelligent. Here,
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trial counsal did call witnessesand present sufficient mitigation evidence.

Additionally, therewas no testimony presented that Davis affirmatively

requested to testify in the penalty phase, and his attorneysfailed to call

him as awitness. During the guilt phase, the Court did inquire of the

Defendant whether hewanted to testify, and made Defendant awarethat

whether or not to testify was completely his decision. (R. at 2009).

Based on the above factors, this claim is DENIED.

Totheextent that Davisisasserting that fundamental error occurred by alowing
defense counsel to waive Davis' right to testify, it is procedurally barred as a direct
appeal issue. The factual basis of this claim, as asserted by Davis, was readily
apparent from the record and, therefore, could have been raised on direct appeal. As
itisnot properly raised in this proceeding and asamotion for post conviction relief

Is not to be used as a second appeal, this claim should be rejected as procedurally

barred. Rutherfordv. State, 727 So. 2d 216 (Fla. 1998); Robinson v. State, 707 So.

2d 688, 690 n.2, 690 (Fla. 1998); Clark v. State, 690 So. 2d 1280, 1282 n.3 (Fla

1997); Chandler v. Dugger, 634 So. 2d 1066, 1069 (Fla. 1994). Moreover, aswill be

shown below, the claim is simply without merit and no error, fundamental or

otherwise, has been shown. Seel awrencev. State, 831 So. 2d 121 (Fla. 2002) (due

process does not require that the Defendant waive hisright to testify on-the-record.)
Asfor Davis claim of ineffective assistance of counsel for failing to obtain an

on-the-record waiver, it isthe state’ s contention that this claim was properly denied
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as Davis has not shown either deficient performance or prejudice with regard to this

clam. InQisoriov. State, 676 So. 2d 1363, 1364-1365 (Fla. 1996), thisCourt rejected

the notion that there was a per se rule of prejudice and held that in order to obtain
postconvictionrelief, adefendant claiming hisor her right to testify wasviol ated must
show that counsel's performance was deficient and that the deficient performance
prejudiced thedefense. Asthefollowingwill establish, Davishasneither established
deficient performance nor prejudice with regard to this claim and is not entitled to
relief.

First, as previously noted, thereisno legal requirement that counsel obtain an

on-the-record waiver of theright to testify. ThisCourt inLawrencev. State, 831 So.
2d 121 (Fla. 2002), hasrecently rejected aclaim of anineffectiveassistance of counsel
claim where defense counsel failed to inform Lawrence of hisright to testify and to
obtain an on-the-record waiver of that right, stating:

In addition, the Defendant erroneously contends that counsel
should have obtained the waiver of hisright to testify on-the-record to
ensurethat thewaiver wasknowing andintelligent. However, due process
does not require that the Defendant waive his right to testify
on-the-record. See Torres-Arboledo v. State, 524 So. 2d 403, 410-411
(Fla. 1988). See also Carmichael v. State, 715 So. 2d 247, 255 (Fla
1998) (Pariente, J., concurring inresult only). Therefore, the Defendant
hasfailed to demonstrate either adeficient performance by counsel or the
probability of adifferent outcome based on counsel's actions.

The record of the evidentiary hearing supports the trial judge's
findings. Lawrence contends that this Court should adopt a rule
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requiringarecord waiver of theright totestify. Asheacknowledges, this
Court has considered and rejected this claim. See Occhicone v. State,
570 So. 2d 902 (Fla. 1990); State v. Singletary, 549 So. 2d 996 (Fla.
1989); Torres-Arboledo v. State, 524 So. 2d 403, 410-11 (Fla. 1988).
Therefore, weaffirmthetrial court'sdenia of thisineffective assistance
of counsel claim.

Id.

As this Court noted in Lawrence, the claim that an on-the-record waiver is

necessary has been considered and rejected timeand again, 1d., Occhiconev. State,

570 So. 2d 902 (Fla. 1990); State v. Singletary, 549 So. 2d 996 (Fla. 1989);

Torres-Arboledo v. State, 524 So. 2d 403, 410-11 (Fla. 1988), and Davis has not

presented any basisfor this Court to reversethisposition. Accordingly, sincethelaw
does not require an on-the-record waiver, counsel’ s performance cannot be deemed
deficient for failing to obtain one. Lawrence.

Moreover, Davishasnot established prejudice. “Itisnot enoughto say that the
defendant would have testified, but for the incorrect advice of counsel. To show
prejudice, the defendant must also show that the testimony at issuewould likely have

changed the outcome of thecase.” Odom v. State, 782 So. 2d 510, 513 (Fla. 1st DCA

2001), (Padavano, J., concurring.) See also Maharg) v. State, 778 So. 2d 944, 958

(Fla. 2000) (where defendant did not testify at the evidentiary hearing or proffer any

proposed testimony, defense failed to demonstrate deficient performance and
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prejudice under Strickland); Demurjian v. State, 727 So. 2d 324, 327 (Fla. 4th DCA

1999)(No prejudice shown where confession detailing his self-defense claim was
before the jury and numerous statements were inconsistent.)

Intheinstant case, Davisdid not testify at theevidentiary hearing and hedid not
present any evidence that he wanted to testify, what the substance of that testimony
would be or that he was not informed that he had the right to testify in the penalty
phase.! Nevertheless, herelies upon the completely unsupported conclusion that “it
isuncontroverted that Mr. Daviswasunaware that he had the ultimateright to decide
whether or not to testify at the penalty phase” and that “his own counsel failed to
inform him of hisright to testify.” (Initial Brief of Appellant, pg 38)

Contrary to Davis assertions, his allegation is specifically refuted by the

testimony of trial counsel Austin Maslanik. Inresponseto aninguiry astowhether he

! The record shows an on-the-record waiver of the right to
testify during the guilt phase:
THE COURT: VWhat | need to know from you is whether or not you
want to testify. It’s got to be your decision. Do you want to
tell your side? |If you do, then | read the jury an instruction
saying that they're to weigh your testinmony like they do any

ot her w tnesses. If you choose not to testify, | will read an
instruction telling the jurors they're not to in any way hold
t hat against you, because it’s your right not to testify. Do

you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: M. Davis, what do you want to do?
THE DEFENDANT: | don’'t want to testify, sir.
THE COURT: Ckay, this is your decision?

THE DEFENDANT: Yes, sir. (TR 17/2008-2009)
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ever talked to Davis about testifying in the penalty phase of thetrial, Maslanik stated,
“Yes, | had.” (PCR 4/511) Maslanik further testified that his procedureisto talk to
the client about testifying in guilt and penalty phase. Hewould give them hisadvice
butif they insisted, theultimate decisionwastheirsto make. Hetestified that hisnotes
reflect that he and Davis discussed what Davis could tell the jury about hislife and
how he feels about Kimberly’s death. (PCR 4/512) He also noted that Davis never
told him he wanted to testify.? (PCR 4/531)

Similarly, Davishasnot asserted to this Court that he actually wanted to testify.
Davismerely assertsthat he had aright to testify and if Norgard had alowed the court
to inquire, he “might have spoken to the jury with ‘halting eloquence’ about his
degrading child sexual abuse [which] would have been far more persuasiveto ajury
than a ‘disinterested mental health person.’” (Initial Brief of Appellant, page 38,
emphasis added) A bare alegation that he “might” have wanted to testify is clearly
insufficient to carry hisburden of establishing prejudice. Thiscoupled withthefacts
that Davis never expressed a desire to testify, despite being clearly informed of his
right to do so by the court and by counsel, and that no evidence was presented that

Daviswanted to testify refutesany contentionthat Daviswasdenied theright totestify

2 Co-counsel, Robert Norgard testified that Maslanik was
| ead counsel and that he had no recollection of talking to the
def endant about testifying. (PCR 4/587)
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or the ineffective assistance of counsel. Accordingly, thetrial court properly denied
the claim.
|SSUE I

WHETHER THE LOWER COURT ERRED IN
DENYINGDAVIS CLAIM THAT TRIAL COUNSEL
RENDERED INEFFECTIVE ASSISTANCE OF
COUNSEL BY FAILING TO PRESENT ANY
EVIDENCE OR EXPERT TESTIMONY ON THE
| SSUE OF THE DEFENDANT HAVING SUFFERED
POST TRAUMATIC STRESSDUE TO EXTENSIVE
SEXUAL ABUSE.

Appellant phraseshisnext claim asaclaimthat trial counsel wasineffectivefor
failingto present any evidenceor expert testimony on theissue of the defendant having
suffered post traumatic stress due to extensive sexual abuse. Nevertheless, he
acknowledgesthat trial counsdl did present two mental health expertswho testified that
Daviswassuffering from post traumatic stresssyndrome. Hecontends, however, that
theexpertswerenot sufficiently qualified and that another expert would havebeen able
to get more information about his child sexual abuse and given the jury a better

explanation asto why he committed the crime. Current counsel’ sdisagreement with

trial counsel’ s strategic decisions, does not establish abasisfor relief. See Cherry v.

State, 659 So. 2d 1069, 1073 (Fla. 1995) (concluding that present counsel’s

disagreements asto strategy does not necessarily satisfy Strickland because standard
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isnot how present counsel would have, in hindsight, proceeded); Occhiconev. State,

768 So. 2d 1037, 1048 (Fla. 2000) (Counsel cannot be deemed ineffective merely
because current counsel disagrees with trial counsel’ s strategic decisions.) Seeaso
Strickland, 466 U.S. at 689 (*“ A fair assessment of attorney performancerequiresthat
every effort be made to eliminate the distorting effects of hindsight....”) Moreover,
strategic decisions do not constitute ineffective assistance of counsel if alternative
courses have been considered and rejected and counsel’ s decision was reasonable

under the norms of professional conduct. See Occhicone at 1048; Rutherford v.

State, 727 So. 2d 216, 223 (Fla. 1999), Statev. Bolender, 503 So. 2d 1247, 1250 (Fla

1987). Asthefollowing will establish Davisis not entitled to relief on this claim.
This claim was addressed at the evidentiary hearing bel ow and was denied by

the trial court on the following basis:

[1C. Trial Counsel rendered ineffective assistance of counsel by
failing to present any evidence or expert testimony on the
issue of the Defendant having suffered post-traumatic stress.

Davis claims that trial counsel did not present any evidence that
Davissuffered from Post Traumatic Stress Disorder inthe penalty phase.
Additionally, Davisclaimsthat Dr. McLanewasnot qualified asan expert
on Post Traumatic Stress Disorder and this prejudiced Davis.

Madlanik testified that Dr. McLane did testify during the penalty
phase on Post Traumatic Stress Disorder. The Court finds that Dr.
McLane testified that Davis was diagnosed with PTSD. (R. at 2851),
McLane also described to the jury the effects of PTSD. (R. at 2863).
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Madlanik testified that he believed Dr. McLane' s overall qualifications

would qualify him to render an opinion on PTSD. Additionally, Dr.

Harry Krop, PhD testified that Davis was diagnosed with PTSD and

described PTSD to the jury. (R. at 2343.) Accordingly, thisclam is

DENIED.

Additionally, therecord showsthat thetrial court recognized two of the mental
health experts had found the existence of post traumatic stress syndrome and that it,
along with a variety of other factors, established the statutory mitigating factor of
extreme mental or emotional distress. With regard to thisfactor the sentencing order

states:

MITIGATING FACTORS

Statutory Mitigation Factors:

Initssentencing memorandum, the defendant requested the Court
to consider the following statutory mitigation circumstances:
1.  TheCapital felony wascommitted whilethe defendant wasunder
the influence of extreme mental or emotional disturbance.

Two clinical psychologists, Dr. Harry Krop and Dr. Henry Dee,
and one psychiatrist, Dr. Thomas McClane, testified for the defense.
One clinical psychologist, Dr. Sydney Merin, testified for the state.

Dr. Krop, who hasaspecialty intheareaof sexual abuse, testified
thedefendant hasno sexual deviant propensitiesand what the defendant
did wasout of character. He diagnosed the defendant as suffering from:
dystimea; alcohol abuse; post traumatic stress disorder as aresult of the
defendant’ s abused childhood; learning disability which defendant has
overcome; borderline personality disorder and antisocial personality
disorder. Hefurther testified the defendant came from a dysfunctional
family and has an 1.Q. of 80, which places the defendant in the low
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average percentage of the population. The combination of all of the
above leads the doctor to believe the defendant was under a serious
influence of extreme mental or emotional disturbance at the time of the
murder.

Dr. Dee testified the defendant suffers from mild to moderate
organic brain damage and bases this upon differences in test scores,
(verbal memory and non-verbal memory). This, however, isnot verified
by any physical evidence such as a C.A.T. Scan. The doctor further
testified hehad noideawhy the defendant committed the murder and that
thedefendant suffersfrom: borderline personality disorder, but does not
suffer from anti-social personality disorder astestified by Dr. Krop. The
defendant also suffers from alcohol abuse and major depression. The
doctor felt the defendant was under a moderate to severe mental or
emotional disturbance at the time of the murder. The Court finds
moderate to severe to be avery broad range.

Dr. Thomas McClane testified the defendant came from a
dysfunctional family, had alearning disability, attempted suicidetwice,
had chronic alcohol dependance, was immature for his age, was
borderlineintellectua functioning and suffered from: post traumatic stress
disorder; alcohol abuse; anti-social personality disorder; borderline
personality disorder and major depression.

After interviewing the defendant for 3/4 of an hour on June 3rd,
just prior to the penalty phase, he learned from the defendant that the
defendant suffered from sexual abuse at the hands of his stepfather,
Bradford Hudson. The doctor was able to speculate on what caused the
defendant to commit the murder and presented a diagram showing:

Thedefendant suffered from alife-long victimization dueto
verbal, physical and sexual abuse. He had suppressed rage
that emerged because of the defendant’ sintoxication; post
traumatic stress disorder; defendant’ slimited intelligence;
the shock of being discovered by the victim, which caused
the defendant to experience fear and panic resulting in the
violent act of the murder.

Thedoctor, taking everything into account, felt the defendant was
under theinfluence of an extreme mental or emotional disturbanceat the
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time of the murder.

Dr. Sydney Merin testified the defendant was not under the
influence of an extrememental or emotional disturbanceat thetimeof the
murder. The doctor felt the defendant suffered from an anti-social
personality and that the defendant engaged in repeated behavior that got
him in to trouble.

The doctor, however, testified in opposition to the three other
doctors that the defendant was not suffering from a borderline
personality disorder, the doctor felt the defendant had a behavior
disorder due to the way he was brought up.

The Court has for consideration: two doctors (Dr. Krop and Dr.
McClane) who feel thismitigator applies; one doctor who says maybeit
applies(Dr. Deetestified “moderateto severe”’) and onedoctor who says
it does not apply (Dr. Merin).

Although the testimony of the doctors conflicts, it is apparent to
this Court the defendant camefrom adysfunctional family; the defendant
Is an acoholic, with low self-esteem; the defendant had an abused,
neglected childhood; the defendant hashad learning disabilities, which he
has overcome; the defendant isimmaturefor hisage; the defendant may
havean anti-socia personality disorder; thedefendant may have suffered
from post-traumatic stress disorder; the defendant has suffered from
chronic depression and anxiety; the defendant has had poor impulse
control and defective judgment at times and the defendant has suffered
from attention deficit hyperactivity disorder. The Court is reasonably
convinced this mitigating factor exists and givesit great weight.

(TR 5/744-47)(emphasis added)

This Court has repeatedly rejected similar claims. For example, in Gaskin v.
State, 822 So. 2d 1243, 1247 (Fla. 2002), this Court rejected Gaskin' sargument that
counsel wasineffectiveduring the penalty phaseof histrial for failingtoinvestigateand
present mitigating testimony of mental health experts and additional lay witnesses.

This Court noted that in order to prevail on this claim, Gaskin must demonstrate that
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but for counsel's errors, he probably would havereceived alife sentence. Id. at 1247.
This Court also noted that, “We have held that counsel's reasonable mental health
investigation is not rendered incompetent ‘merely because the defendant has now

secured the testimony of amore favorable mental health expert.” Asay v. State, 769

So. 2d 974, 986 (Fla. 2000)” and, therefore, where the newly presented expert’'s
testimony representsnot only arecent and morefavorabl e defense expert opinion, but
an opinion that was cumulative to one that was already presented to the trial court,
confidence in the outcome of the proceeding was not undermined. 1d. at 1250. See

also Carrall v. State, 815 So. 2d 601, 618 (Fla. 2002)(fact that Carroll secured

testimony of more favorable mental health experts simply does not establish that the
original evaluations were insufficient nor doesiit establish prejudice.)

InGudinasv. State, 816 So. 2d 1095, 1107 (Fla. 2002) thisCourt rejected claim

that counsel was ineffective for failing to hire a neuropharmacol ogist where bulk of
evidence was presented through other experts. This Court aso rejected Gudinas
clamthat trial counsel wasalso ineffectiveduring hispenalty phasefor failingto hire
asocia worker in addition to the mitigation experts that were retained, stating:

Therecord is undisputed that counsel did hire and consult with mental

health experts for the purpose of determining the effect of Gudinas's

social history on his life and this case. Counsel cannot be found

ineffectivefor failingto providecumulativeevidence. SeeCardv. State,
497 So. 2d 1169, 1175 (Fla. 1986). Additionally, thedecisionto hirea
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socia worker appears to be second-guessing by current counsel, rather
than identification of adefect in trial counsel's strategy. The Strickland
Court acknowledged, "Even the best criminal defense attorneys would
not defend a particular client in the same way." 466 U.S. at 689, 104
S.Ct. 2052. Further, this Court has stated, "The standard is not how
present counsel would have proceeded, in hindsight, but rather whether
there was both a deficient performance and a reasonable probability of
adifferent result." Cherry v. State, 659 So. 2d 1069, 1073 (Fla. 1995).

Id. at 1108 (emphasis added)

As this Court found in Gudinas, the argument presented herein that counsel
should not have solely relied onthetwo expertswhotestified that Davissuffered from
post traumatic stress disorder due to the sexual abuse he suffered both asachild and
as an adult is merely a case of second guessing.

Moreover, a review of Dr. Bourg-Carter’'s testimony in comparison to the
testimony of the other experts presented by trial counsel does not undermine
confidenceintheoutcome of the proceeding. Gaskin at 1250 (wherenewly presented
expert’s testimony represents not only a recent and more favorable defense expert
opinion, but an opinion that was cumulative to one that was already presented to the
trial court, confidence in the outcome of the proceeding was not undermined.) Dr.
Bourg-Carter testified that shewasalicensed psychol ogist. (PCR 4/596) Her doctoral
dissertation wasin the development of child sexual abuse interview formats and she

did aninternship in forensic psychology. (PCR 4/597) She stated that she had been
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gualified asan expert inthefield of PTSD but conceded that it isapart of thefield of
psychology and that her expertise in PTSD was a result of working with sexually
abused children as aforensic psychologist. (PCR 4/599-604)

Withregardto Davis, Dr. Bourg-Carter testified that shefound documentation
of sexual assaultsby other inmates, aswell asdocumentation of sexual abuseof Davis
asachild by hisstepfather. Shetestified that Davistold her that he had been sexually
assaulted by hisfather and that after that he started running away. (PCR 4/608) She
stated that it was difficult to get details from Davis but that he did remember smells
andfedlings. (PCR4/612) Shetestifiedthat it hasbeen her experience, anditisinthe
literature that males who are sexual assaulted tend to experience more problemsand
humiliation. (PCR 4/613) Dr. Bourg-Carter testified that in her opinion at thetimeshe
was seeing him, Daviswas suffering from major depression, which hasbeen recurrent
throughout his life, post traumatic stress disorder, alcohol dependence, poly drug
abuse and an antisocial personality disorder. (PCR 4/615) She described post
traumatic stress disorder as areaction that people occasionally have when they have
been exposed to sometype of event that involvesactual or threatened death or serious
injury. Occasionally these people experience flashbacks, nightmares or avoidance
symptoms. Although Dr. Bourg-Carter testified that it would be important to know

if Daviswas having aflashback of his sexual abuse when this offense occurred, she
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conceded that she did not ask Davis any questions to determine if he was having
flashbacks at the time of the crime. (PCR 4/626, 5/650)) Additionally, Dr. Bourg-
Carter testified that there is not a 100% correlation that everyone who has raped or
sexually abused someone has been a victim of sexual abuse in the past. Dr. Bourg-
Carter a so conceded that shedoesnot know if ajury would consider the sexual abuse
amitigating factor or not. (PCR 5/640-44)

Dr. Bourg-Carter admitted that either Dr. Krop or Dr. McCLain also diagnosed
Daviswith antisocial personality disorder, that the jury wastold Davis suffers from
post traumatic stress disorder, and that Dr. McClain never said he didn't have
sufficient expertise to recognize or diagnose post traumatic stress disorder. (PCR
5/647-49) After reviewing Dr. Krop’stestimony, Dr. Bourg-Carter testified that it
appeared he could have been qualified asan expert in sexual abuse, and shewondered
why Dr. McCLaininterviewed Davisregarding the sexual abuseinstead of Dr. Krop.
(PCR 4/632-34) Dr. Bourg-Carter testified that she believed Dr. Krop should have
picked up onthe sexual abuse after reviewing therecords. However, Dr. Bourg-Carter
did not ask for al of therecordsthat Dr. Krop reviewed in order to testify becauseit
originally wasn’t anissue. Also, Dr. Bourg-Carter had not reviewed any of thepolice
reports or confessions, and never talked to Dr. Dee, Dr. Krop or Dr. Merin. (PCR

5/637-39)
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"[T]heissueisnot what ispossible or ‘what is prudent or appropriate, but only

what isconstitutionally compelled.”” Chandler v. United States, 218 F. 3d 1305, 1313

(11th Cir. 2000) (en banc) (quoting Burger v. Kemp, 483 U.S. 776,(1987)), cert.

denied, 531 U.S. 1204 (2001). "The petitioner must establish that particular and
identified acts or omissions of counsel ‘were outside the wide range of professionally
competent assistance.™ 1d. at 1314 (quoting Burger, 483 U.S. at 795). Nothinginthe
foregoing testimony in any way supports a contention that counsel was deficient or
that Davis suffered any prejudice from the failure to obtain the expert testimony
presented at theevidentiary hearing. Thisisespecialy true, giventhefact that counsel
presented three mental health experts, two of which were able to reach a conclusion
that Davis suffered from post traumatic stress disorder and given the fact that trial
court agreed that the defendant may have suffered from post traumatic stressdisorder
and found the statutory mental mitigator that was being urged by trial counsel. As
Davis is unable to establish that counsel’s performance was deficient or that he
suffered any prejudice from the failure to present additional expert testimony, this

claim should be denied.
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ISSUE |11

THE LOWER COURT ERRED IN DENYING MR.
DAVIS CLAIM THAT TRIAL COUNSEL
RENDERED INEFFECTIVE ASSISTANCE OF
COUNSEL BY FAILING TO PRESENT THE
DEFENSE OF VOLUNTARY INTOXICATION AS
A VALID DEFENSE TO FIRST DEGREE
MURDER. (ASSTATED BY APPELLANT)

Appellant’ s next claim isthat counsel wasineffective for failing to present an
expert onthedefense of voluntary intoxicationandfor failing to request aninstruction
on the defense. This claim was addressed at the evidentiary hearing below and

rejected by the trial court asfollows:

IC. Failureto present the defense of voluntary intoxication as a
valid defense to fir st-degree murder.

Davisclaimsthat histrial counsel did nothing intheguilt phaseto
present actual evidence of the Defendant lacking the specific intent
required for afinding of guilt onthe chargeof first-degree murder dueto
his voluntary intoxication.

Maslanik conceded that voluntary intoxicationisadefensetofirst-
degree premeditated murder, and that calling an expert for that defense
would not have been inconsistent with the penalty phase. However,
Maslanik testified that hedid present evidence of Davis' intoxication, but
felt that thevoluntary intoxicationinstruction createstoo high astandard
to be able to say someone was intoxicated to the extent that it negates
intent. Maslanik alsotestified that Daviswascharged with other general
intent crimes, and the Court would have to instruct the jury that the
defense of voluntary intoxication would not apply to those offenses.
Maslanik testified that he presented evidence of Davis' intoxication and
believed the jurors would more readily accept the argument that Davis
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mental state was diminished by acohol, and would not apply it as
technically as they would with an instruction.

Even though counsdl’s failure to ask for an instruction on
voluntary intoxication could be characterized asineffective, theevidence
was such that if an instruction had been given, thereis not areasonable
probability that the result would have been different. See Strickland v.
Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.Ed.2d 674 (1984).
This claim istherefore DENIED.

Davisurgesthat thelower court’ sstatement that, “ Even though counsel’ sfailure
toask for aninstruction on voluntary intoxication could be characterized asineffective,
the evidence was such that if an instruction had been given, thereisnot areasonable
probability that the result would have been different” constitutes aconcession on the

first prong of Strickland v. Washington, 466 U.S. 668 (1984) and that the conclusion

that the outcome of the proceeding would not have been differentisspeculative. This
argument is baselessin fact and law.

The standard of review for atrial court’sruling on an ineffectivenessclaimis
two-pronged: this Court must defer to thetrial court’ sfindings on factual issues, but
must review the trial court’s ultimate conclusions on the deficiency and prejudice

prongs de novo. Brunov. State, 807 So. 2d 55 (Fla. 2001). Thus, even if the court

had actually madeafinding of ineffectiveness, thisCourt would still needtoreview the
legal conclusions. Clearly, however, no such finding was made. The order simply

states that the actions could be characterized as ineffective--not that counsel was
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ineffective.

Furthermore, under Strickland, there aretwo prongsthat must be found before
counsel can be determined to be ineffective. The court must find that counsel’s
performance was deficient and that the defendant was actually prejudiced by the
deficiency. Thetria court’ sdetermination that the outcome of the proceedingswould
not have been different is a determination that Davis suffered no prejudice. Asno
prejudice wasfound, counsel could not have beenfound to beineffective. Similarly,
Davis' next contention that the lower court’ s conclusion asto the outcomeis purely
speculative is sheer sophistry; it is the trial court’s responsibility to make that
determination under Strickland based on the facts presented in the record. Asthe
following will establish, Davis hasfailed to satisfy hisburden to show that counsel’s
performance was deficient and prejudicial.

At trial, Davis was represented by two well respected and exceptionally
experienced capital trial lawyers, Austin Maslanik and Robert Norgard. Atthetimeof
trial, Maslanik had been a criminal defense lawyer for 16 years. By 1994, he had
handled 50 or so first degree murder cases and had tried probably 20 death penalty

cases. (PCR 4/526) Norgard testified that he hastried 20 to 25 caseswherethe state
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has sought the death penalty.® (PCR 4/582-83) Additionally, both Maslanik and
Norgard teach criminal defenselawyerson the death penalty. (PCR 4/527) Norgard
testified that he has taught other attorneys how to defend capital cases since 1988.
(PCR 4/582-83)

Both lawyers testified at the evidentiary hearing concerning their extensive
preparation, planning and representation of Davisintheinstant case. Defense counsel
Madlanik testified that while he offered evidence of intoxication and argued it to the
jury, heintentionally did not ask for theinstruction because of thelimiting nature of the
instruction. Maslanik noted that he used their cross examination of the state’s
witnesses to establish that Davis had a lot to drink during the day of the homicide.
(PCR 4/528)

Maslanik testified that he believesthevoluntary intoxication instruction creates

a very high standard in order to say someone was legally intoxicated.* Plus, he

8 Interestingly, col | at er al counsel even offered to
stipulate that Norgard is an excellent capital attorney and has
a lot of experience in Florida. (PCR 4/582-83)

4 CR JURY I NST 3.04(g), Voluntary Intoxication states:

A defense asserted in this case is voluntary intoxication
by use of [al cohol] [drugs].

The use of [alcohol] [drugs] to the extent that it nerely
arouses passions, dimnishes perceptions, releases inhibitions
or clouds reason and judgnent does not excuse the conm ssion of
a crimnal act.

However, where a certain nental state is an essential
element of a crinme, and a person was so intoxicated that he was
i ncapable of formng that nental state, the nental state would
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explained that sincetherewere certain offenseshewas charged with that weregenera
intent crimes which intoxication did not negate, the court would have had to instruct
jury that it did not apply to those. Their conclusion was that if the jurors are not
limited by the instruction they may accept what defense counsel told them about
diminished capacity. (PCR 4/529) Counsel also noted that Davis gave a number of
very detailed confessions which negated a claim that his level of intoxication was
sufficient to support the standard set forth in the standard jury instruction. (PCR
4/529-30) Based on thesefacts, they decided against requesting the instruction and,
instead relied upon making the argument to the jury.

ThisCourt hasrepeatedly rejected claimsthat counsel wasineffectivefor failing
to present adefense of voluntary intoxication or request aninstruction on sasmewhere
therecord reveals, asit doesin theinstant case, that the decision was based on sound

strategicreasons. Stewart v. State, 801 So. 2d 59, 65 (Fla. 2001)(record demonstrates

that counsel made an informed and reasoned decision not to pursue a voluntary

not exist and therefore the crinme could not be conmtt ed.

As | have told you, [the intent to (specific intent
charged)][preneditated design to kill] [(other nmental state)] is
an essential elenment of the crime of (crinme charged).

Therefore, if you find fromthe evidence that the defendant
was so intoxicated from the voluntary use of [alcohol] [drugs]
as to be incapable of formng [the intent to (specific intent
charged)] [preneditated design to kill] [(other nental state)],
or you have a reasonable doubt about it, you should find the
def endant not guilty of (crinme charged).
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intoxication defense); Johnson v. State, 593 So. 2d 206, 209 (Fla. 1992) (holding that

counsdl's decision not to pursue voluntary intoxication defense was a strategic
decision, not deficient performance, where defense counsel testified that he rejected
the defense because the defendant "recounted of the incident with 'great detail and
particularity' in his confession").

In fact, this Court has had the occasion to address a similar claim against

defense counsal Norgard in Johnson v. State, 769 So. 2d 990, 1001 (Fla. 2000). In

that case, Norgard similarly testified that in his experience, juries do not like the
intoxication defenseand that it was harder to sell to ajury thaninsanity, whichisalso
unpopular with juries. In affirming the denial of Johnson’s claim of ineffective
assistance of counsel for failing to present avoluntary intoxication defense, thisCourt
affirmed the lower court’ s ordering stating:

The court is satisfied that the tactical decision not to present a
defenseof voluntary intoxication did not constituteineffective assistance
of counsel. Simply because the insanity defense did not work, it does
not mean that the theory of the defense was flawed. Furthermore, the
court is convinced that a presentation of an intoxication defense would
not have changed the ultimate outcome of the proceedings.

State v. Johnson order at 15.

Id. at 1001

As in Johnson, these experienced lawyers made a reasoned and sound

strategical decision as to how to present evidence of voluntary intoxication.
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"[S]trategic choices made after thorough investigation of law and facts relevant to
plausible options are virtually unchallengeable." Strickland, 466 U.S. at 690.
Notably, this Court hasrepeatedly rejected the claim made herein, that counsel

should have presented an expert witness on the subject. In Occhiconev. State, 768

So. 2d 1037, 1048 (Fla. 2000), as in the instant case, defense counsel decided to
present intoxication evidencethrough cross examination of statewitnessesrather than
presenting expert witnesses. Upon reviewing Occhicone’s claim that counsel was
ineffective for failing to present additional witnesses this Court held:

After areview of the record and the trial court's findings, we find no
proper basis for overturning the trial court's conclusion that defense
counsel were not deficient nor was Occhicone sufficiently prejudiced by
thealleged deficiency tomandateanew trial. Wefindnoerror inthetria
court's conclusion that counsel's conduct and decision not to present any
Independent evidence of Occhicone'sintoxication constituted astrategic
decision of counsel. If we wereto accept Occhicone's challengeto this
conduct, we would find ourselves engaging in the hindsight analysis so
many courts have warned should not occur when evaluating ineffective
assistance of counsel claims. Theissue is not what present counsel or
this Court might now view as the best strategy, but rather whether the
strategy was within the broad range of discretion afforded to counsel
actually responsible for the defense.
Id at 1048-1049.

See also Atkinsv. Dugger, 541 So. 2d 1165, 1166 (Fla. 1989) (where record shows

that trial counsel presented substantial evidence of Atkins intoxication and

competently argued this point to the jury during closing argument counsel is not

42



constitutionally ineffective for failing to present expert testimony.)

Davis argument isfurther undermined by the ultimate conclusionsof theexpert
he presented at the evidentiary hearing. Dr. Michael Maher testified below for the
defenseontheissueof intoxication. Hespent approximately two and ahalf hourswith
Davis, during which time he conducted a neurological exam on Davis. Dr. Maher
testified hefound no significant abnormalities. He suggested that although hedid not
examine Davisfor the disease, it was possible Davis was suffering from Porphyria.
Dr. Maher testified that Porphyria is aggravated by alcohol use, and if Davis had
Porphyriaandindulgedin alcohol, hewould becomeirritableandimpulsive. Astothe
defense of voluntary intoxication, relying on Davis' statements that he had 10 to 12
beers before the offense, Dr. Maher testified that he thinks Davis was sufficiently
impaired such that his capacity to commit premeditated acts was significantly
impaired. Heopinedthat Davis' inconsi stent statementsindicateshewasintoxicated.
(PCR 4/553-60)

On cross-examination, however, Dr. Maher admitted that he based hisdecisions
about Davisbasically fromwhat Davissaid. (PCR 4/569) Hedid not verify any of the
information withwitnessesfromthetrial, or family members. When questioned about
thefact Davisrecalled several detailsthat were verified by the police such ashow the

victim waslaying on the bed when he entered the room, where the rag was he used to
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stuff in her mouth, where the piece of plastic was he used to suffocate her with, how
she was lying in the dumpster, Dr. Maher testified that if all of those things can be
objectively verified, thenthey couldn’ t be confabul ated, thereforethe detail swould be
based on Davis own recollection. Dr. Maher conceded that those details might
change hisopinion about whether Daviswas substantially impaired by alcohol
with regard to forming intent. (PCR 4/568-73) Thus, Davis own expert was
unable to conclude that he was substantially impaired after being presented with the
facts.

When this expert’s testimony is considered in context of defense counsel’s
testimony and the evidence presented at trial, it is clear that Davis has not and cannot
establishthat thereisareasonabl e probability that the jury would not have found him
guilty of first-degree murder evenif it had been presented with expert testimony and

given an instruction on voluntary intoxication. Accord Lambrix v. State, 534 So. 2d

1151, 1154 (Fla. 1988). See also Johnson at 1001. (No prejudice where court is

convinced that a presentation of an intoxication defense would not have changed the

ultimate outcome of the proceedings); Routly v. State, 590 So. 2d 397, 401 (Fla. 1991)

(finding defendant did not demonstrate reasonable probability that outcome would
have been different because the evidence not presented by counsel wasalready before

the judge and jury, but in adifferent form).
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Attria, thestate presented overwhelming evidenceof Davis' guilt; evidencethat
refutesany contention that Daviswas so intoxicated that he wasincapabl e of forming
therequisiteintent. Aspreviously noted, at the coreof thisevidencewereDavis own
detailed confessions.®> In his March 18, 1994 statement to Detectives Smith and
McWaters, Davis said that after drinking at Altura s and the Siesta bar, he went to
Beverly’ shouseat 2:00 a.m. Hetold the detectivesthat he unscrewed thefront porch
light bulb, and walked in the front door, which Beverly had told him would be
unlocked. (TR 14/1562, 16/1845) He put apieceof cloth or silk, arag or T-shirt that
hefound at the house, over hishead to hidehisidentity. (TR 14/1563-1564, 16/1845,
17/1956, 1994) He found Kimberly Waters asleep in her mother’ swaterbed. (TR
14/1563-1564) Hewoke her up, told her to be quiet or hewould hurt her, and put his
hand over her mouth. (TR 14/1564, 16/1846) He stood her up and walked her to the
front door, where he put arag that he found in the residence over her mouth, and
walked her outside. (TR 14/1564, 16/1846) Appellant walked Kimberly totheMoose
Club, where he pulled the rag out of her mouth, laid her down on the concrete and sat
on her. (TR 14/1565-1566, 16/1847-1848, 17/1959) Davistold them that when the

covering came off hisface, Kimberly recognized him, and called his name, Wayne.

5 In addition to these confessions, the state also
i ntroduced DNA evidence that tied Davis to the crime.
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(TR 14/1566, 16/1847-1848) Appellant became scared; he penetrated Kimberly’s
vaginahard threeto fivetimeswith two fingers. (TR 14/1566-1567, 16/1848, 1854,
17/1957-1958) Shewasthrashing around, and told himto quitit. (TR 14/1567) He
put the rag back into her mouth. (TR 16/1848, 1850, 17/1959) Appellant stood up,
hit her in the face or head several timeswith hisfist, but shewasstill conscious. (TR
14/1567, 16/1849, 17/1957, 1959) Appellant found a piece of white plastic bag and
held it over her face. (TR 14/1567, 16/1850-1851) She was fighting with him and
thrashingaround. (TR 14/1568) Appellant wasscared, and doing hisbest to stop her.
(TR 14/1568) When she stopped moving, he picked Kimberly up and threw her inthe
dumpster. (TR.14/1568, 16/1851-1852) Davis said he went home, washed up, and
drank some beer. (TR 14/1568, 16/1852) He tossed the rag that had been in
Kimberly’s mouth, which he used to wipe the blood off his hands, onto the roof of
hishouse. (TR 16/1853) Three months later, in hisMay 26, 1994, statement
Davistold DetectivesHamilton and Harkinsthat he had been drinkingin Altura s, and
returned homearound 10:30 p.m. (TR 17/1963-1964) After changing pants, hewent
to the Siesta Bar and drank. (TR 17/1964) He started walking home, but ended up
at Beverly’shouse. (TR 17/1964) Beverly usually did not work on Thursday nights
and, because her car was gone, Appellant thought she was not home. (TR 17/1964)

He unscrewed the light bulb on the front porch and entered the house through the
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unlocked front door to look for money to buy more beer at the bar. (TR 17/1964)
He went into Beverly’s room, because that was where she usually hid money in a
drawer. (TR 17/1964) He turned on the bedroom light and saw Kimberly lying in
Beverly’sbed. (TR 17/1964) Before he could turn off the light, she saw him. (TR
17/1964) He put his hand over Kimberly’s mouth and told her not to holler, that he
wanted to talk to her. (TR 17/1964) Hetold Kimberly to comewith him, but did not
tell her why. (TR 17/1964-1965) Inthelivingroom, Appellant picked up aragand put
it into her mouth so that she could not yell. (TR 17/1965) Kimberly did not say
anything, because Appellant told her he did not want to have to hurt her. (TR
17/1965) They went out the front door and jumped afenceinto the next trailer park.
(TR 17/1965) They wentintotrailer number five, where Appellant had beenliving. He
told the detectives that he molested Kimberly in the trailer. (TR 17/1965)

At that point Davis beganto cry. After he calmed down, the detectives asked
him if they could record his statement. He agreed. Thistapewasplayed for thejury.
Inthisnext statement A ppellant recounted again that he had been drinking in Alturas,
his girlfriend brought him home around 10:30, he changed pants, went to the bar,
started drinking, and had alot of beer. (TR 17/1973-1974) Heleft thebar and called
Susie, then started walking home, but found himself on Beverly’s porch. (TR

17/1974) Hethought there was nobody home, because Beverly’ s car was gone, and
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shedid not usually work on Thursday nights. (TR 17/1974) Appellant unscrewedthe
light bulb and entered the house through the unlocked front door to look for some
extrachangeto buy morebeer. (TR 17/1974) Hedid not have anything covering his
face. (TR 17/1983) He went into Beverly’ s room, because she usually had money
thereinadrawer, andturned onthelight. (TR 17/1974) Kimberly wasinthebed, and
before Appellant could turn the light off, she saw him. (TR 17/1974) Appellant
rushed around the side of the bed, put his hand over her mouth, and said, “Please
don’t holler. | just want to talk to you. You come with me.” (TR 17/1974) They
walkedintotheliving room, were Appellant picked up arag and put it in her mouth so
she could not yell. (TR 17/1975) Hetold Kimberly not to “holler,” and said he did
not want to haveto hurt her. (TR 17/1975) They went outside and jumped the fence
into another trailer park. (TR 17/1975) They went into trailer five, where Appellant
said he “molested” Kimberly.® (TR 17/1975) Hetried to put his penisin her, but it
would not go, and so he pushed two fingersinto her forcefully asfar asthey would
go. (TR17/1977-1978) Kimberly started*“cryingreal bad,” and said shewashurting.
(TR 17/1977-1978) Appellant told her to get dressed, and took her from there to the

MooselLodge. (TR 17/1975-1977) Shewas calling hisname and asking wherethey

¢ Blood was found in the bedroom Iliving room and on the
table in the trailer. (TR 16/1801-03, 1817-18)
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weregoing. (TR 17/1975) She wanted to go home; shewastired and wanted to go
to bed. (TR 17/1978-1979) Appellant told her they were going for awak. (TR
17/1979) Hewas scared and did not know what to do. (TR 17/1975-1976) Hedid
not want anybody to know he had done something like that. (TR 17/1975) He hit
Kimberly onetimein the forehead with hisfist to get her to lie down on the concrete
wakway. (TR 17/1976, 1979-1980) He put apiece of plastic over her mouth. (TR
17/1976) Sheripped the plastic with her fingers, but Appellant held it over her nose
and mouth for a couple of minutes until she stopped moving. (TR 17/1976, 1980-
1981) He picked her up, put her inthe dumpster and left. (TR 17/1976) Hedid not
know if she was dead, but thought maybe she had just passed out. (TR 17/1976-
1977) Hetoldthedetectivesthat hethought if nobody found her for acouple of days,
he could get away, using money hewould earnworking for hisfather. (TR 17/1977)
Appellant said he then went home, drank some more beer, and went to bed. (TR
17/1981-1982) He went to work the next morning. (TR 17/1982)

Given Davis' numerous confessions detailing the events of the crime and the
absence of any evidenceat trial or during the evidentiary hearing that would mandate
afinding that Daviswas so intoxicated that he wasincapabl e of forming therequisite
intent, Davishasnot established deficient performance or areasonabl e probability that

the jury would not have found him guilty of first-degree murder even if it had been
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presented with expert testimony and given an instruction on voluntary intoxication.

Thetrial court properly denied this claim.
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ISSUE IV

THE TRIAL COURT ERRED IN DENYING
WITHOUT A HEARING THE CLAIM THAT
COUNSEL WASINEFFECTIVE FOR FAILINGTO
EFFECTIVELY MOVE TO SUPPRESS
DEFENDANT’'S CONFESSION OR
ALTERNATIVELY TO ARGUE TO THE JURY AS
TO ITS INHERENT UNRELIABILITY. (AS
STATED BY APPELLANT)

While conceding that trial counsel filed a motion to suppress the statements
madeby Davis, Davisargued in hismotionto vacatethat trial counsel wasineffective
for failing to argue the inherent unreliability of Davis confessionsin his motion to
suppress statements or by presenting withessesto sameat trial. Thealleged inherent
unreliability claim is based on Davis' contention that detailsin the confession were
inconsistent with the physical evidence. (PCR 2/314-17) Thisclaimwassummarily
denied as procedurally barred. (PCR 4/454)’

Davisraised thedenial of hismotion to suppresson direct appeal to thisCourt.

” Contrary to appellant’s assertions, this claimwas denied
on |egal versus factual grounds and, therefore, the rule does
not require that a copy of that portion of the files and records
be attached to the order.” Fla. RCim P. 3.850(d). Moreover,
this Court has held that to “support summary denial wthout a
hearing, a trial court nust either state its rationale in its
decision or attach those specific parts of the record that
refute each claim presented in the notion.” Spencer v. State,
2002 W 534441, 27 Fla. L. Wekly S323, (Fla. 2002). The trial
court clearly stated its rationale.
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After an exhaustive review of the claim, this Court denied relief stating:

As his first issue, Davis contends that the trial court erred in
admitting the statements he made to law enforcement officerson March
18 and May 26. We address the statements made at each stage
separately. First, with respect to the statements Davis made at the police
station on March 18 before he was arrested, the trial court found that
whether aMirandaviolation had occurred was moot because Davishad
not made any incriminating statements during that interview. However,
Miranda prohibits the use of al statements made by an accused during
custodial interrogation if the accused has not first been warned of the
right against self-incrimination and theright to counsel. Thus, statements
obtained inviolation of Mirandaareinadmissible, regardless of whether
they are inculpatory or exculpatory.

Nevertheless, we uphold the admissibility of Davis's prearrest
statementson adifferent basis. Mirandawarningsarerequired whenever
the State seeksto introduce against a defendant statements made by the
defendant while in custody and under interrogation. Absent one or the
other, Miranda warnings are not required. Alston v. Redman, 34 F.3d
1237, 1243 (3d Cir. 1994) (citing Miranda, 384 U.S. at 477-78, 86 S.Ct.
at 1629-30); Sapp v. State, 690 So. 2d 581 (Fla. 1997);_see a'so Rhode
Idandv.Innis, 446 U.S. 291, 300, 100 S.Ct. 1682, 1689, 64 L .Ed.2d 297
(1980) ("It is clear that the special procedural safeguards outlined in
Miranda are required not where a suspect is simply taken into custody,
but rather where a suspect in custody is subjected to interrogation.").
Although custody encompasses morethan ssimply formal arrest, thesole
fact that police had awarrant for Davissarrest at thetime hewent to the
station does not conclusively establish that he was in custody. Rather,
there must exist a "restraint on freedom of movement of the degree
associated withaformal arrest.” Romanv. State, 475 So. 2d 1228, 1231
(Fla. 1985). The proper inquiry isnot the unarticul ated plan of thepolice,
but rather how areasonable person in the suspect's position would have
perceived the situation. 1d.

Thecircumstances of thiscaselead usto concludethat Daviswas
not in custody at the time he made the prearrest statements. Police had
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guestioned Davis several times prior to March 18. At least once he had
goneto the police station voluntarily for questioning and was permitted
to leave. It is therefore unlikely that a reasonable person in Davis's
position would have perceived that he was in custody until he was
formally arrested. In any event, any error in admitting these prearrest
statementswas harmless. Davisdid not say anything during the prearrest
interview that he had not already said to police on previous occasions.

Next weaddresstheadmissibility of theuntaped confession Davis
made to Mg or Judd and Lieutenant Schreiber whilein the holding cell.
Davis points out that because he had invoked his right to counsel upon
being arrested (and the trial court found that he had), police were
prohibited under Edwardsv. Arizona, 451 U.S. 477,101 S.Ct. 1880, 68
L.Ed.2d 378 (1981), from interrogating Davis unless he reinitiated
contact. According to Davis, Judd'sexpression of hisdisappointmentin
Davisconstituted initiation of contact by policein violation of Edwards.
The tria court made a finding that Magjor Judd's statement did not
constitute interrogation as defined in Innis and Arizonav. Mauro, 481
U.S. 520,107 S.Ct. 1931, 95 L .Ed.2d 458 (1987). Weagreewiththetrial
court's analysis and result. First, Judd's statement was not an express
guestioning of Davis. Second, Judd's statement was not the functional
equivalent of express questioning because there was no allegation or
showingintherecord that the statement wasreasonably likely toelicitan
incriminating response from Davis based on his emotional or mental
state. SeeMauro, 481 U.S. at 526-27, 107 S.Ct. at 1935; Innis, 446 U.S.,
at 300-301, 100 S.Ct. at 1689-90. Moreover, athough Judd eventually did
ask Davis to repeat himself, thereby asking a question, it was not
intended to elicit an incriminating response. For all Judd knew, Davis
could have been asking for adrink of water; surely Judd was permitted
to ascertain what Davis had said.

Alternatively, Davisarguesthat evenif hereinitiated contact, Judd
should havegiven him Mirandawarningsbeforeinterviewing himinthe
holding cell, pursuant to Kight v. State, 512 So. 2d 922 (Fla. 1987);
disapproved on other grounds, Owen v. State, 596 So. 2d 985 (Fla
1992). InKight, the Court held that adefendant who reinitiated contact
with police after having invoked his Fifth Amendment right to counsel
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wasentitledto afresh set of Mirandawarningsbeforebeing interrogated.
Id. at 926. Y et, this Court later held in Christmas v. State, 632 So. 2d
1368 (Fla. 1994), that where the defendant who was in custody
voluntarily initiated aconversation with law enforcement officersinwhich
the defendant provided information about the case, Miranda warnings
were not required.

Although in this case Mgjor Judd did not read DavishisMiranda
rightsasthey are usually set forth, the record showsthat as soon as Judd
understood that Davis was making statements about the murder, Judd
explained to Davis that he would have to reinitiate contact with police
because he had asked for alawyer. Moreover, when Davis said that he
could not afford an attorney, Judd assured him that the State would
provide him with one. Therefore, it would be easy to conclude that a
formal reading of the Mirandawarningswasunnecessary. However, the
requirement of givingMirandawarningsbeforecustodial interrogationis
aprophylactic ruleintended to ensurethat the uninformed or uneducated
in our society know they are guaranteed the rights encompassed in the
warnings. As far as we can tell, Davis had never been advised of his
Miranda rights with respect to this case before talking to Judd. Under
these circumstances, we are compelled to conclude that Davis's untaped
confession to Judd should have been suppressed.

Notwithstanding, the erroneous admission of thisconfessionwas
harmless beyond a reasonable doubt. Shortly after confessing in his
holding cell, Davis gave ataped statement in which he voluntarily gave
the same information contained in his prior statement to Judd. This
statement was clearly admissible because Davis was fully informed of
(and waived) hisMirandarightsbeforethe start of thetaping session. See
Oregonv. Elstad, 470 U.S. 298, 105 S.Ct. 1285, 84 L .Ed.2d 222 (1985)
(holdingthat although defendant'svoluntarily giveninitial statement was
inadmi ssible because of Mirandaviolation, subsequent statement, made
after careful Mirandawarningswere given and waiver wasobtained, was
admissible).

As to the second taped confession, given on May 26, Davis was
not given afresh set of Mirandawarnings, although he was reminded of
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hisright to the advice of counsel. However, numerous state and federal
courts havereected the talismanic notion that acompl ete readvisement
of Miranda warnings is necessary every time an accused undergoes
additional custodial interrogation. See Brown v. State, 661 P.2d 1024
(Wy0.1983), and cases cited therein. Rather than adhere to an overly
mechanical application of Miranda, we believe that once Miranda has
been complied with, the better test for admissibility of statements made
In subsequent or successive custodia interrogations is whether the
statements were given voluntarily. Such an inquiry must consider the
totality of the circumstances. We recede from those portions of Kight
and Christmas that may be inconsistent with this analysis.

Inthiscase, Davishad previoudly received full Mirandawarnings
and he validly waived them. There is no evidence of coercion; in fact,
Davis was responsible for initiating the contact that led to this second
taped confession. He was once again apprised of his right to counsel.
Under these circumstances, we conclude that the second taped
confession was voluntary and that the underlying concerns of Miranda
were fully satisfied. Thus, there was no error in admitting the second
taped confession.

Davis v. State, 698 So. 2d 1182, 1187-1189 (Fla. 1997)
(footnote omitted)

Asthechallengetotheadmissibility of Davis numerousconfessionswasrai sed

ondirect apped, itisprocedurally barred inarule3.850 motion. Schwabv. State, 814

So. 2d 402, 415 (Fla. 2002) Despite Davis' attempt to obtain asecond review of his
motion to suppressby impermissibly using "adifferent argument torelitigatethe same

issue" he raised on direct appeal, Harvey v. Dugger, 656 So. 2d 1253, 1256 (Fla.

1995), hisconclusory alegation of i neffective assi stance cannot be used to circumvent

the rule that postconviction proceedings are not a second appeal for issues properly
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litigated on direct appeal. Riverav. State, 717 So. 2d 477, 488 (Fla. 1998); Medina

v. State, 573 So. 2d 293, 295 (Fla.1990); Kennedy v. State, 547 So. 2d 912, 913 (Fla.

1989).

Evenif thisclaim was properly before this Court, Davisisnot entitled to relief
as he has not established that counsel’ s performance was deficient performance and
that he was prejudiced by the failure to challenge the statement’s “inherent
unreliability.”

Notably, Davis does not allege what facts are inconsistent nor has he cited to
one single case where this Court has upheld a challenge to a confession based on
“inherent unreliability” or that has found that counsel is ineffective for failing to
challenge his own client’ s statements as inconsistent with the evidence.

Moreover, Davis argument that the confessionshad inconsi stent detailswhich
constitutes evidence that Davis was simply agreeing with whatever the detectives
suggested to him is refuted by the record. First, Davis numerous statements
describing his taking young Kimberly from her bed in the middle of the night, the
subsequent molestation, the fatal beating and the disposal of her lifeless body in the
dumpster weresubstantially similar. Additionally, asDavis confessionwastaped and
played for thejury, thejury could hear whatever detectives said to Davis. Moreover,

the record shows that Davis was able to lead detectives to evidence that was
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previously undiscovered. (TR 16/1853) Finally, regardless of how Davis described
the kidnaping, DNA evidence clearly established that Daviswasresponsiblefor this
crime and all of Davis confessions conclude with the fact that he and he alone

committed thisheinouscrime. Cf. Barnhill v. State, 834 SO. 2d 836 (Fla. 2002)(trial

judge is not prevented from relying on specific statements made by the defendant if
they have indicia of reliability, even if the defendant has given several conflicting
statements.) Thefact that over aperiod of months he added afew minor detailsthat
in no way diminished his culpability does not undermine confidence in the outcome
of the proceeding and counsel can hardly befaulted for not dwelling on the detail s of

his client’ s confession.
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ISSUE V

FLORIDA’SCAPITAL SENTENCING STATUTEIS
UNCONSTITUTIONAL ON ITS FACE AND AS
APPLIED FOR FAILING TO PREVENT THE
ARBITRARY AND CAPRICIOUSIMPOSITION OF
THE DEATH PENALTY, AND FOR VIOLATING
THE CONSTITUTIONAL GUARANTEE
PROHIBITING CRUEL AND UNUSUAL
PUNISHMENT, IN VIOLATION OF THE FIFTH,
SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS. (ASSTATED BY APPELLANT)

Davis' next clamwassummarily denied asprocedurally barred. (PCR 4/454)
Clearly, thisisadirect issue and isnot properly beforethis Court in apost-conviction

motion. Peedev. State, 748 So. 2d 253 (Fla. 1999)(challenge to constitutionality of

the capital sentencing statute procedurally barred in motion to vacate because they
were raised or should have been raised on direct appeal.)
Moreover, even if this claim was not procedurally barred, it is without merit.

Hunter v. State, 660 So. 2d 244, 253 (Fla. 1995); Hoskinsv. State, 702 So. 2d 202,

208 (Fla. 1997); Elledge v. State, 706 So. 2d 1340, 1346 (Fla. 1997).

Accordingly, the trial court properly denied this claim.
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ISSUE VI

MR. DAVIS EIGHTH AMENDMENT RIGHT
AGAINST CRUEL AND UNUSUAL PUNISHMENT
WILL BE VIOLATED AS MR. DAVIS MAY BE
INCOMPETENT AT TIME OF EXECUTION. (AS
STATED BY APPELLANT)
Davis next argues that it would violate the Eighth Amendment's prohibition
against cruel and unusual punishment to execute him since he may beincompetent at
thetime of execution. He concedes, however, that thisissueis premature and that he

cannot legally raise the issue of his competency to be executed until after a death

warrant isissued. Thus, thisclaim iswithout merit. See Hunter v. State, 817 So. 2d

786 (Fla. 2002); Hall v. Moore, 792 So. 2d 447, 450 (Fla. 2001).

59



ISSUE VII

THE LOWER COURT ERRED IN DENYING MR.
DAVIS CLAIM THAT MR. DAVIS TRIAL WAS
FRAUGHT WITH PROCEDURAL AND
SUBSTANTIVE ERRORS WHICH CANNOT BE
HARMLESS WHEN VIEWED AS A WHOLE,
SINCE THE COMBINATION OF ERRORS
DEPRIVED HIM OF THE FUNDAMENTALLY
FAIR TRIAL GUARANTEED UNDER THE SIXTH,
EIGHTH, AND FOURTEENTH AMENDMENTS.,
(ASSTATED BY APPELLANT)

Davis next claim asserts that the combined effect of all alleged errorsin this
case warrants a new trial and/or penalty phase. This cumulative error clam is
contingent upon Davis demonstrating error in at least two of the other claims
presented in his motion. For the reasons previoudly discussed, he has not done so.
Thus, the claim must be rejected because none of the allegations demonstrate any
error, individualy or collectively. Althoughthismay bealegitimateclaimonthefacts
of aparticular case, suchfactsarenot present herein. Norelief iswarranted. Atwater

v. State, 788 So. 2d 223, 238 (Fla. 2001)(where no errors occurred, cumulative error

clamiswithout merit); Downsv. State, 740 So. 2d 506, 509 (Fla. 1999) (finding that

where allegations of individual error are found without merit, a cumulative error

argument based thereon must also fail); Johnson v. Singletary, 695 So. 2d 263, 267

(Fla. 1996)(no cumulativeerror whereall issueswhichwerenot barred were meritless.)
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CONCLUSION

Based on theforegoing facts, argumentsand citations of authority the decision

of the lower court should be affirmed.
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