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PRELI M NARY STATEMENT

This reply brief addresses argunents |, 11, and IV of M.
Davis’ initial brief. As to all other issues, M. Davis stands

on the previously filed initial brief.
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| SSUE |

THE APPELLEE IS |INCORRECT IN
ASSERTI NG THAT THE LONER COURT DI D
NOT ERR IN HOLDING THAT TRI AL
COUNSEL WAS NOT | NEFFECTI VE FOR
FAILING TO REQUEST THAT THE COURT
| NQUI RE OF EDDI E WAYNE DAVIS AS TO
WHETHER MR, DAVIS WANTED TO TAKE
THE WTNESS STAND IN THE PENALTY
PHASE OF H' S TRI AL.

On page 21 of Appellee’s Answer brief, Appellee’s
contention that M. Davis is procedurally barred from asserting
that fundanental error occurred because it is not properly
raised in a post conviction proceeding is contrary to Florida

| aw. In Wllie v. State, 600 So.2d 479 (Fla. 1st DCA 1992) the

court hel d:

the doctrine of fundanmental error operates
as a narrow exception to the genera
prohi bition contained in Rule 3.850. To be
a fundanental error, the error nust be one
whi ch anmobunts to a denial of due process of
I aw. See, e.g. Sochor v. State, 580 So.2d
595 (Fla. 1991); Ray v. State, 403 So.2d 956
(Fla. 1981). A fundanmental error my be
raised for the first tinme at any point,
including in a post conviction proceeding.
Id. at 482.

In HIl v. State, 730 So.2d 322 (Fla. 1st DCA 1999), the

court hel d:

Al t hough Rule 3.850(c) “does not authorize
relief based on grounds that could have or
should have been raised at trial and, if
properly preserved, on direct appeal of the
j udgnent and sentence,” fundanental error --



i. e., “error...which anobunts to a denial of

due process” -- can be raised for the first
time in a post conviction proceeding. Id
at 323.

M. Davis had a fundanental right to deci de whether or not
he would testify at the penalty phase of his trial. To deny him
the right to make that decision was a denial of due process. In

United States v. Scott, 909 F.2d 488,490 (11" Cir. 1990), the

court hel d:

It is clear then that a defendant’s right to
testify “is now a recognized fundanental
right.” Otega v. O Leary, 843 F.2d at 261.
See Faretta, 422 U S at 819 n. 15, 95 S
. at 2533 n. 15. Accordingly, the right
to testify is personal and cannot be waived
by counsel . United States v. Martinez, 883
F. 2d 750, 756 (9'M Cir. 1989), petition for
cert. filed, No. 89-7539 (May 17, 1990):
United States v. Long, 857 F.2d 436, 447 n.
9 (8" Cir. 1988) Otega, 843 F.2d at 261;
United States v. Curtis, 742 F.2d 1070, 1076
(7t" Cir. 1984) (per curiam. Cert. denied,
475 U. S. 1064, 106 S.C. 1374, 89 L.Ed.2d
600 (1986); see also Jones v. Barnes, 463
Uus. 745, 751, 103 S. . 3308, 3312, 77

L.Ed.2d 987 (1983) (" It is ...recognized
that the accused has the ultinmate authority
to make certain f undament al deci si ons

regarding the case, as to whether to plead
guilty, waive a jury, testify in his or her
own behal f, or take an appeal.”) Id. at 490.
Norgard had waived M. Davis fundanental right to testify
when he assured the trial court that there was no need to

inquire if the defendant wanted to say anything in the penalty

phase of his trial. It was fundanental error for the tria



court to allow M. Norgard to waive M. Davis' right to
testify. Furthernore it was ineffective assistance of penalty
phase counsel to waive M. Davis’ fundanental right to testify
w thout consulting wwth M. Davis. The sentence of death is the

resul ting prejudice. Appel lee’s reliance on Lawence v. State,

831 So.2d 121 (Fla. 2002) is msplaced. In Lawrence, trial

counsel testified at defendant’s 3.850 hearing that he actually
encouraged the defendant to testify in penalty phase and the
defendant refused. 1d. at 132. In M. Davis’ case, it is clear
from the testinony of his trial counsel at the 3.850 hearing,
that Robert Norgard did not discuss the matter of M. Davis’
proposed penalty phase testinony. (PCR Vol. 1V-587). The
issue in Lawence was whet her defendant’s waiver of his right to
testify in penalty phase was on the record or off the record.
In M. Davis’' case, Norgard clearly waived a right that was not
his to waive. It was Davis’ right, not Norgard’s.

Appell ee’ reliance on Torres-Arboledo v. State, 524 So.2d

403 (Fla. 1988), is again msplaced. The Torres court stated in

a footnot e:

FN2. Al though we expressly hold that a
trial court does not have an affirmative
duty to make a record inquiry concerning a
defendant’s waiver of the right to testify,
we note that it would be advisable for the
trial court, imediately prior to the close
of the defense’s case, to nmke a record



i nquiry as to whether t he def endant
understands he has a right to testify and
that it 1is his personal decision, after
consultation with counsel, not to take the
stand. Such an inquiry will, in many cases,
avoid post conviction clains of ineffective
assistance of counsel based of allegations
that counsel failed to adequately explain
the right or actively refused to allow the
def endant to take the stand. 1d. at 411.

Subsequent to this 1988 case, trial courts have been taking
this Court’s advice and have been naking record inquiries.
| ndeed, one such inquiry was done at the close of the quilt
phase in M. Davis’' case. Sone type of inquiry, whether on the
record or off the record, should have been done at the close of
the penalty phase in M. Davis case. Pursuant to the testinony
of Robert Norgard at the 3.850 hearing, neither the State, the
trial court nor Davis’ own counsel determ ned whether Davis knew
the nature of the penalty phase proceedings and whether Davis
knew he had a decision to make regarding his testinony in
penal ty phase.

| SSUE |1
APPELLEE 1S I NCORRECT I N ASSERTI NG THAT THE
TRIAL COURT DID NOTI' ERR IN DENYI NG DAVI S
CLAI M THAT TRI AL COUNSEL RENDERED
| NEFFECTI VE ASSI STANCE OF COUNSEL BY FAI LI NG
TO PRESENT ANY EVI DENCE OR EXPERT TESTI MONY
ON THE |ISSUE OF THE DEFENDANT HAVI NG

SUFFERED POST TRAUMATIC STRESS DUE TO
EXTENSI VE SEXUAL ABUSE

In Asay v. State, 769 So.2d 974 (Fla. 2000), the Court held:




This Court has found counsel’s performance
was deficient where counsel “never attenpted

to meani ngful 'y i nvestigate mtigation”
al t hough substantial mtigation could have
been presented. Rose, 675 So.2d at 572,
H|ldwn v. Dugger, 654 So.2d 107, 109 (Fla
1995) (“woefully inadequate” investigation
failed to reveal a large anount of
mtigating evi dence, such as prior

psychiatric hospitalizations and statutory
mental health mtigators); State v. Lara,
581 So. 2d 1288, 1289 (Fla. 1991) (finding
counsel *“virtually ignored” preparation for
penalty phase). 1d. at 985.

Dr. McCane’'s testinony that M. Davis had suffered child
sexual abuse was effectively destroyed when it was brought out
in cross examnation that he was not an expert in that field
(R Vol. XXII-2876). Dr. Krop's explanation of post traumatic
stress disorder was vague, undetailed and dry. (R Vol. XIX-
2343) . There was no gathering of facts that would have aided
the jury in wunderstanding the extent of the sexual abuse
suffered by M. Davis both at the hands of his stepfather and in
prison. An investigation into M. Davis' sexual abuse during
his childhood and in prison should have been done. The
di scl osure of the abuse came about in the guilt phase of the
trial. (PCR Vol 1V-617). M. Davis had never been questioned
regardi ng sexual abuse in any great detail. (PCR Vol. 1V-621).

According to Dr. Carter’s testinony, the reason M. Davis was

not questioned extensively as to the sexual abuse he had



suffered was that the doctors thenselves were not confortable
di scussing the details of sexual abuse if they did not have a
background in the subject of sexual abuse. (PCR Vol. 1V-622).
Counsel points to the Statutory Mtigation Factors found by the
trial court on page 28 of Appellee’ s brief. M. Davis contends
details of the sexual abuse should have been presented to the
jury, trial court’s consideration of this evidence was not the
issue, and the jury had already recommended death for M. Davis
because this valuable mtigation was not properly presented to
t hem They were wunable to weigh this mtigation properly
because it was not investigated nor was it evaluated by a

professional in the field of sexual abuse.

In Ake v. Cklahoma, 470 U.S. 68, 80-1, 105 S. C. 1087, 1095

(1985), the Suprene Court of the United States hel d:

[ T] hat when the State has made the
defendant’s nmental condition relevant to his
crimnal culpability and to the punishnment
he mght suffer, the assistance of a
psychiatrist my well be crucial to the
defendant’s ability to marshal his defense.
In this role, psychiatrists gather facts,
t hrough professional exami nati on,
interviews, and elsewhere, that they wll
share with the judge or jury; they analyze
the information gathered and from it draw
pl ausi bl e concl usi ons about the defendant’s
mental condition, and about the effects of
any disorder on behavior; and they offer
opi ni ons about how the defendant’s nental
condition mght have affected his behavior

6



at the time in question. They know the
probative questions to ask of the opposing
party’s psychiatrists and how to interpret
their answers. Unlike lay wtnesses, who
can nerely describe synptons they believe
m ght be relevant to the defendant’s nental
st at e, psychiatrists can identify t he
“elusive and often deceptive” synptons of
insanity Solesbee v. Balkcom 339 US. 9,
12, 70 S.Ct. 457, 458, 94 L. Ed. 604 (1950),
and tell the jury why their observations are

rel evant. Furt her, where permtted by
evidentiary rul es, psychiatrists can
translate a nedical diagnosis into |anguage
that will assist the trier of fact, and

therefor offer evidence in a form that has
meani ng for the task at hand. Through this
process of investigation, interpretation,
and testinony, psychiatrists ideally assist
lay jurors, who generally have no training
in psychiatric matters, to nake a sensible
and educated determ nation about the nental
condition of the defendant at the tinme of
the offense. |d. at 80-1** 1095.

In the case at bar, Dr. MCain was unable to properly
interview M. Davis about his child sexual abuse because he
| acked experience in the field. Dr. Bourg-Carter could and did
gather details about M. Davis child sexual abuse because she
knew t hrough her experience that victins of such abuse usually
are reluctant to discuss the details of the actual abuse, and
persistent questioning is required. M. Davis contends that
Dr. McCain was not qualified to present this mtigation, was

not found to be an expert in the field of post traumatic stress

di sorder and child sexual abuse and his opinion was neutralized



by the State pointing out his lack of qualifications in this
ar ea. Dr. McCdain's bare conclusion that M. Davis suffered
from post traumatic stress disorder, (R Vol. XXII - 2851)
coupled with a dry, undetailed, explanation that post traumatic
stress is the *“devel opnent of suppressed, repressed rage and
anger and resentnent because of all the oppression and abuse.”
(R Vol. XXI'l - 2864), without detailing the actual abuse, gave
the penalty phase jury no insight as to what effect this
di sorder had on M. Davis and how this explains his actions and
state of m nd. Dr. Krop's explanation of post traumatic stress
di sorder is equally vague, undetailed and dry. (R Vol. XIX -
2343) . M. Davis contends that this one sentence , bare bones,
definition put forth by Dr. McCain and the definition put forth
by Dr. Krop, does not reflect the reality that the Court
recognized in AKE. There is no gathering of facts to be shared
with the jury. No plausible conclusion about the defendant’s
mental condition and about the effects of this disorder has on
behavior is tendered. No opinion is offered about how the
defendant’s nental condition m ght have affected his behavior at
the tinme in question. No el usive and often deceptive synptons
of insanity are identified. The reluctance of M. Davis to
di sclose the details of the abuse he suffered is an exanple of

the “elusive and often deceptive synptons of insanity“. Neither



Dr. McCdain nor Dr. Krop translated a nedical diagnosis into
| anguage that will assist the jury and therefore offer evidence
in a formthat has neaning for the task at hand. The jurors had
no training in psychiatric matters, and they were not assisted
by Dr. McCain or Dr. Krop to make a sensible and educated
determ nati on about the nental condition of the defendant at the
time of the offense. None of the above was done because Dr.
McClain was not an expert in the field of post traumatic stress
di sorder and child sexual abuse. This is analogous to a patient
consulting a dermatol ogi st when the patient is having a heart
att ack. The dermatol ogi st, although a licensed nedical doctor

is unable to render an expert opinion because he is not
qualified in that specialized field. So it is with disorders of
the m nd. Trial counsel was ineffective in not retaining an
expert in the field of post traumatic stress and child sexual
abuse to examne M. Davis. Counsel was on notice due to the
nature of the charges that sexual abuse was an issue to be
explored and presented to the penalty phase jury. Had this
mtigation been presented by a qualified expert, as it was in
the evidentiary hearing, the jury would have been provided wth
an explanation as to why a passive, petty crimnal who had no
previous crinmes of wviolence in his background, had so mnuch

uncontrol |l able rage in his soul that would cause himto do what



he did. Trial counsel was ineffective for failing to present
qualified, conpetent expert testinony as to post traumatic
stress disorder. The failure to present this testinony
sufficiently wundermnes confidence in the outconme of the

proceeding to satisfy the prejudice prong of the Strickland

standard. A new penalty phase proceeding is warranted.
| SSUE |V

THE TRIAL COURT ERRED | N DENYI NG WTHOUT A
HEARI NG  THE CLAIM  THAT COUNSEL WAS
| NEFFECTI VE FOR FAILING TO EFFECTI VELY MOVE
TO SUPPRESS DEFENDANT'S CONFESSION OR
ALTERNATI VELY TO ARGUE TO THE JURY AS TO I TS
| NHERENT  UNRELI ABI LI TY. (AS STATED BY
APPELLANT)

Austin Maslanik, M. Davis’ attorney, indicated in the post
conviction hearing that he was aware that M. Davis had admtted
in at least two statenents to police, that he had been drinking
heavily at the tinme of the offense. (PCR Vol IV -507-08). M.
Masl anik testified that he had argued that M. Davis' nental
state was the issue in the guilt phase, and that i ntoxication
was a part of that nental state. (PCR Vol. 1V-522).

Dr. Alexander Melnud testified as to the extent of the
victimis vaginal injuries at trial. (R Vol . X-1683). Dr.
Mel mud opined that if the victim had sustained this type of

injury and had wal ked seven bl ocks, he would expect to see bl ood

streaks on her legs, however he only observed blood flow ng on

10



her right thigh, the side she was found on. (R Vol. X- 1692).
The trial court further clarifies this point in the follow ng
manner :

THE COURT: All right, Doct or, s it

possi ble that she could walk seven bl ocks

and not get blood streaked down her |egs and

it all go into the panties?

THE W TNESS: No.

THE COURT: Wiy do you say that?

THE W TNESS: Because this is a thin, small

panties, very thin material, and blood wll

flow through the panties, on her Ilegs, and

you will be able to see the blood streaks on

her legs. (R Vol. X-1695).

In the 3.850 hearing, Austin Maslanik testified that he was
aware of the two confessions and that the second confession was
somewhat I nconsistent with the evidence. (PCR Vol. IV -540-
41) . Masl ani k further testifies in the 3.850 hearing regarding
Davis’ nental state:

Ckay. My opinion about it is this: ls |
think that M. Davis was highly intoxicated
at the time of this incident and | doubt

that he could renenber everything that

11



happened that night, and |I’m sure that there

are things that, in his confessions, that he

made up to fill in the spaces or naybe were

suggested by other people. VWhether it be

police or other people, I don't know  Ckay?

(PCR Vol . |V -543).

Appel l ee’s contention on page 56 of her brief that this is

a mnor detail is msleading to the ultimate issue of the claim
The ultimate issue is that counsel was ineffective for failing
to argue to the jury the inherent unreliability of the
conf essi ons. M. Masl ani k had concerns regarding the
reliability of the confessions and discussed those concerns in
t he 3.850 hearing:

Q Was there also somewhat of a problemin

that regard with the — the facts that you

knew the state could go into what M. Davis

recalled with sonme specificity about the

crime in his confessions?

A That — that also is a factor that many

times when you use a voluntary intoxication

defense, the state will argue when there' s a

confession that the defendant has given, you

know, detailed information and can recal

12



it. And |’ve actually seen situations |ike
that where the experts, you know, agree that
that’'s true, and that sonmewhat di m nishes an
expert’s opinion about that.

Q And clearly in this case, M. Davis did
give sonme very very detailed accounts of
what had happened with regard to going into
Kinberly Water’s house, where he took her
from there, what he did to her afterwards

and the manner in which she was killed and
so forth, is that true?

A | think that the record reflects that,
yes. (PCR Vol 1V -530-31).

In light of M. Maslanik’s further testinony where he
doubted that Davis renenbered everything that happened and parts
of the confessions were suggested to Davis by other people, M.
Davis contends that trial counsel was ineffective in failing to
argue that the “very very detailed accounts of what had
happened” which the State had alluded to in the post conviction
hearing, were in reality suggestions given to M. Davis by other
peopl e. Furthernore, the suggestion that the victim was
brutally nolested and then wal ked seven blocks to the place of

her death was in direct contradiction to the evidence clarified

13



by the trial court at trial. Trial counsel was ineffective in
failing to argue to the jury that the confessions were not
reliable because the details of the confessions were suggested
to Davis by other people, and details of the confessions were
inconsistent with the evidence. The fact that Davis killed the
victimis not at issue here, what is at issue is whether M

Davis could have fornmed the requisite intent to do so. \V/ g
Masl ani k testified in the 3.850 hearing that intoxication would
go to the state of mnd of the defendant at the time of the
of fense and he thought it would be inportant to bring that out
in the guilt phase. (PCR  Vol. 1V-509). M. Davis contends
that had trial counsel argued that the confessions were
i nconsistent with the evidence and details had been suggested to
M. Davis, his intoxicated state woul d have been apparent to the
jury and his lack of ability to fornmulate specific intent would
have been clearly established. The likelihood of M. Davis
receiving a lesser included offence would have been great. In
light of the obvious prejudice suffered by M. Davis in that the
jury was not made aware that the confessions conflicted wth
each other and conflicted wth the physical evidence at trial,
the jury was wunable to evaluate the extreme high Ilevel of
intoxication which prevented M. Davis from formng the

requisite intent. Relief is proper.
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CONCLUSI ON AND RELI EF SOQUGHT

Based on the forgoing, the lower court inproperly denied
Eddi e Wayne Davis’ rule 3.850 relief. This Court should order
that his convictions and sentences be vacated and remand the

case for such relief as the Court deens proper.
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