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1. Preface

In September, 2001 FloridaBar President Terrence Russell sel ected and theBoard of Governors
of TheFloridaBar approved theappointment of acommissionto study the practicesof the property and
casualty underwritersof theinsuranceindustry asthey rel ateto usinginsurancecompany staff attorneysto
represent liability insurancepolicy holders, andidentify aress, if any, inwhich lawyerswho represent ligbility
insurance policyholders need guidance as to their ethical responsibilities.

The Commission was composed of twelve members from various parts of the state, and from
variouslega and insurance-related backgrounds. The Commission held its organizational meeting by
conferencecall on September 28, 2001. Thereafter, in-person meetingswereheld on October 18, 2001
(BocaRaton), November 16, 2001 (Orlando), December 14, 2001 (Tampa), January 9, 2002 (Miami) and
January 31, 2002 (Tampa). The Commission met by conference call on February 8, 2002, February 15,
2002 and February 22, 2002.

Thisreport beginswith an executive summary, followed by areview of the processused by the
committeeto gather pertinent information and the Commission’ srecommendations. Asset forthinthe
Mission Statement And Charge To The Commission, thisReport shall not betheseparatebasisfor any civil
action or liability.
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II1. Executive Summary

The Specia Commissionon InsurancePractices!l wasformedin September, 2001, toexamine
issuesrai sed by membersof thebar, bar committees, and thejudiciary, withregardtoinsurance practices.
The Commission’ smission statement wasspecifically approved by President Terrence Russell andwas
reduced to writing so that there would be a clear focus for the Commission’ swork. The need for The
FloridaBar to addressthe sevenissuesset forth inthemission statement became particularly important as
aresult of aseriesof recent court rulingsconcerning how insurance defense staff attorneysdisclosethelr
affiliations, andrelated matters. The Commission hasreceived and considered materialsrel ated tothose
court rulingsand hasfamiliarizeditsalf with theargumentsadvanced by thepartiesinthosecases. However,
the Commission has focused on the ethical obligations of insurance defense staff attorneysand the
protectionof theconsumersof lega servicesintheliability insurancecontext, rather than ontheresolution

of issuesraised in the court proceedings.

The Commission has expended extensive time from September, 2001 - March, 2002
considering the issues outlined in the mission statement. The Commission was assisted by two
representatives of theinsurance industry, Vince J. Rio 1l and Katherine E. Giddings, who provided
invaluableinput. Thecooperativere ationship betweenthecommitteeand theindustry experienced by the
Specia Study Committeeon Insurance Practicescontinued during thework of the Commissionand was
extremely beneficid. TheCommissionalsoreceived extraordinary support fromthestaff of TheFloridaBar.
Thework of the Commission could not have been concluded so promptly without their diligence. The
Commission expressesitsspecia appreciation of theservicesandinsightsprovided by Mary Ellen Bateman,
Elizabeth C. Tarbert, Lori S. Holcomb and John Anthony Boggs.

In order to meet its mission, the Commission studied the organizational structure of
insurancedefensestaff attorneysand foundthat it hasbecome commonfor insurance companiesto establish
groupsof staff attorneysemployed to handlethe defense of claimsmadeagainstinsureds. Theformsand

formats used to establish these groups of staff attorneys differs from insurance company to insurance
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company. Many companiesusetraditiond law firmnamesto distingui shtheinsurance defense teff attorneys
fromtherest of thecompany. The Commiss ondeterminesthat thecurrent rulesdo not directly addressthe
organi zational structuresused by insurance companiesfor their insurance defense staff counsel, but do

provide some guidance.

In considering what constitutes a law firm for purposes of The Rules of Professional
Conduct, it appears that some companies have organized themselves, functionally and physically, ina
manner that would constituteafirm under therules. The Commissionsetsforthinitsreport theminimum
standardsnecessary to establish afirmfor purposesof therulesand to avoid material misrepresentation.
Thesestandards includethefunctional and physical separation of personnel and records, the protection of
client privacy and confidentiality intereststhrough the separation of officeand administrative systemsand

procedures, and disclosure by the lawyers of their employment relationship with the insurer.

Withregardtofirm names, the Commission concludesthat existing rulesand gpplicablelaw
permit insurance defense staff attorneysto practicelaw identifying themselvesby aname such as“Law
Officesof John Doe” or “John Doe & Associates,” so long asthereisboth adequate disclosure of the
employment relationship and compliancewith theminimum standardsessential to constitutealaw firmas
set forthin thereport. The Commission recommendsthat Rule 4-7.10 be amended to provide express
standards for adoption of specific namesby insurance defense staff attorneys. A proposed amendment

isincluded in the report.

The Commission considered theissue of whether existing rulesor law allow, or should
allow, insurance defense staff attorneysto present testimony by their expert witnessesthat payment for the
expert’ sserviceswasmadeby thedefense” law firm or lawyer” when payment wasmadedirectly by the
liability insurance company or by the salaried lawyer employee. After discussion and review, the
Commissiondeterminesthat it cannot provideasinglecorrect answer tothequestion. The Commissiondoes
conclude that the answer is not necessarily determined by the status of the lawyer (employed or

independently retained), but by the ethics rules and substantive law as applied to specific factual



circumstances.

Inconsidering theissueof how insurance defense staff attorneysmay signlega documents
and pleadings, the Commission concludesthat the use of thefirm name on pleadingsand documentssigned
by an insurance defense staff attorney where the firm name has been properly adopted is permissible.
However, the Commission al so concludesthat disclosure should bemandatory at theinitia appearancein
acaseandwhenanattorney’ sduty of candor isimplicated. The Commissionrecommendsan amendment

toRule4-7.10to help clarify thedisclosurerequirements. A proposed amendment isincludedinthereport.

The issue of whether, absent a disqualifying conflict of interest, an insurance defense
attorney may havedua dlients(theliability policyhol der and theliability insurance company) wascons dered
by the Commission. The Commission concludes that Floridashoul d continueto recogni zethat theexistence
of adual client relationshipisalega and factual question, the answer to which varies according to the
circumstancesof each case. A mgjority of the Commission concludesthat it would be useful to havean
amendment to Rule4-1.7 toexplicitly set forth theduty of alawyer to assurethereisamutua understanding
regarding representation at theinception of theattorney-client relationship. A minority of theCommission
viewscurrent Floridalaw assufficiently clear onthismatter. Theproposed amendmenttoRule4-1.7 isset

forth in the report.

Withregardto determiningwhentheexerciseof control over thedefenseof aclamby an
insurer infringeson theattorney’ sindependent professional judgment so asto amount to theunlicensed
practice of law, the Commission determinesthat attempting to analyze the matter in the context of the
unlicensed practiceof law isnot practical. Instead, the Commissionfocused ontheattorney’ sethical duty
to maintain independent professional judgment. The Commission recommends that The Florida Bar
concentrate on enhancing the professiona consciousnessof attorneysconfronted withtheethical dilemmas
arisngintheinsurancedefensecontext. The Commission reiteratestherecommendationsof thelnsurance
Practices Special Study Committee and urges immediate implementation of an ongoing program of

continuing legal education to provide guidance and assistance to insurance defense counsel.



In studying theissue of the extent to whichtraditional conflictsof interest rulesapply to
potential and realized conflictsbetweentheinterestsof theliability insurance policyholder andtheliability
insurance company, the Commission determinesthat al conflict of interest rulesapply todl attorneyswithout
regard to the nature of the casesthey handle. In determining under what circumstancesthe exchange of
information between theinsurance defense staff attorney and other nonlawyer empl oyeesof theinsurance
company breaches confidentiality rules, the Commissionfindsthat Rule 4-1.6 governs, just asit would
between the insurance company and non-salaried outside counse.

The recommendations and findings of the Commission may require some insurance
companiestodter their practices. The Commission consderstheclarificationssuggestedto bejustified by
the publicinterest in protecting theconsumersof lega services. Changesinthedelivery of legal servicesto
the public can beaccommodated withinthe profess on’ slong-standing ethicsrulesand guiddineswhenthose

changes serve the public interest by remaining true to the fundamental values of the profession.
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V. Mission Statement and Chargeto The Commission

CHARGE
The mission of the commission is to:

Study the practiceof theproperty and casualty underwritersof theinsuranceindustry asit
relatesto usingin-house, salaried attorneysto represent liability insurance policy holders, andidentify
aress, if any, inwhichlawyerswho represent liability insurance policyhol dersneed guidance asto their
ethical responsibilitiesin such activities.

Incarrying out thismissionthecommissionischargedto (if thecommission believesthat it
is necessary to make recommendations concerning other issuesin itsreview of the insurance industry
practices, the commission may do so only upon the amendment of its mission and/or charge):

1. Determinewhether existing ethicsrulesand/or applicablelaw permit, or should permit,
insurance companies and their salaried lawyer employeeswho represent and defend liability insurance
policyholders to identify themselves by use of traditiona appellations used by independent law firms?

2. Determinewhether existing rulesand/or gpplicablelaw dlow, or should dlow, insurance
companiesandtheir salaried lawyer employeeswho represent and defend liability insurance policyholders
to present testimony by their expert witnessesthat payment for their servicesareby thedefense” law firm
or lawyer” when payment is made directly by theliability insurance company or by the slaried lawyer
employee?

3. Determinewhether existing rulesand/or applicablelaw permits, or should permit, a
liabilityinsurancecompany anditssa aried lawyer employeeto signlega documentsand pleadingsby the
use of traditional appellations used by independent law firms?

4. Determinewhether under existing law, andintheabsence of adisqualifying conflict of
interest, any lawyer hired by aninsurance company pursuant to acontract whereby theinsurance company
has agreed to defend itsliability insurance policyholder hasdual clients; those clientsbeing theliability
insurance policyholder and the liability insurance company?

5. Determinethepoint at which, if any, aliability insurancecompany’ s exerciseof control
over therepresentation of aliability insurance policyholder amountsto the unlicensed practiceof law by
reason of inappropriate infringement on the exercise of the lawyer’ s independent professional judgment?



6. Determinetheextent towhichtraditiona conflict of interest rulesapply to potentia and
realized conflictsbetween theinterests of theliability insurance policyholder and theliability insurance
company?

7. Determineunder what circumstancestheexchangeof information betweenthelawyer
employeewho representsliability insurancepolicyhol dersand other nonlawyer empl oyeesof theliability
insurance company breaches confidentiality rules?

ASSUMPTION

Implicit inthechargeto thecommissionisan assumptionthat the SupremeCourt of Florida
in 1969 permitted theinsuranceindustry practiceof hiring employeelawyerstorepresent insured clientsand
that inacknowledging such practicethe court arguably concluded that while someanalysismay indicate
that acorporateentity (not alaw firm) may not providelegal servicestothird partiesby itsemployees, the
special nature of theliability insurance contract, and public policy considerationsinherent therein, may
mandate a narrow exception.

COMMENT

Theactivity of aliability insurer providing lega representation and legd servicestoitsinsured
policyholdersthrough lawyerswho are sal aried employeesof theinsurer would be, under someanaysis,
considered the practice of law. Inthe case of In Re Proposed Additional Rules Gover ning the Conduct
of AttorneysinFlorida, 220 So. 2d 6 (Fla. 1969) the supreme court did not expressly opineonthe UPL
question. Butitimpliedly authorizedtheuseof salaried employeesascounsd inliability insurancedefense
whenit declined to approvean ethicsruleprohibiting thepractice. Thecourt recognizedinitsopinionthat
various issues would most likely receive further study by the bar. Accordingly, The Florida Bar has
appointed the Special Commission on Insurance Practices |l to study the above issues and report
recommendations to its board.

REPORT AND RECOMMENDATIONS

Upon conclusion of its study, the commission shall file a report that shall contain
recommendationsto theboard of governorsconcerningtheneed, if any, to changeexisting RulesRegulating
TheFloridaBar, rulesof evidenceor procedure, or applicablestatutory enactments. Thereport shal include
statements or disclaimers that the report shall not be the separate basis for civil action or liability.
Implementation of any recommendati onsfor changesin ethicsrulescontainedinthereport shall require
action of the Supreme Court of Florida. The report shall be submitted no later than March 1, 2002.
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V. Information Gathering Process

The Speciad CommissiononInsurancePractices| held eight meetingsinthecourseof six months.
The meetings of the Commission were open to the public and a conscious effort was made by the
Commissiontoincludemembersof theinsuranceindustry initsddiberationsand cons deration of theissues.

E-mails and telephone conferences kept the Commission’s work moving forward between meetings.

TheCommission determined that public hearingswerenot necessary astheCommissionhadat its
disposal thetranscriptsof thetwo public hearingsheld by the Insurance Practices Specia Study Committee
and thetestimony and written comment provided to the Standing Committee on the Unlicensed Practice of

Law on insurance practices issues.

On October 15, 2001 the Commission solicitedinput by publishing arequest for commentinThe
FloridaBar News.! Commentsor submissionswere solicited fromall interested parties, including the
Academy of FloridaTrial Lawyers, theinsuranceindustry, andinsurancedefensecounsd. All comments

received have been reviewed and considered.

TheCommissionreviewed voluminousmateria sincluding caselaw from Floridaand other dates,
unlicensed practiceof law and ethicsopinionsfrom Floridaand other states, scholarly articles, newspaper

articles, legal memoranda and other written materials.

L A copy of the request for comment is attached as Appendix A.
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VI. Deter minations of the Commission
A. INTRODUCTION

The Commission hasundertaken the study of each of the seven chargesdirected toitsattention.
Its determinations are set forth in this Section of this Report. The Commission emphasizes that
throughout its inquiries and deliberations, it has sought to focus on the public interest in protecting
consumers of legal services. The Commission is aware that The Florida Bar recognized a need to
address these issues as aresult of a series of court rulings concerning how insurance defense staff
attorneysdisclosetheir affiliations, and certain related matters. Thosecourt rulings, materialsfromthe
records in those cases, and appellate submissions to the Supreme Court of Florida concerning those
rulings, have been provided to the Commission by severa sources. The Commission hasfamiliarized
itself withtherulingsand argumentsadvanced by the several partiesparticipatinginthependingjudicial
proceedings. Thishasbeendoneto assurethat the Commissionisawareof concernsadvanced relevant
to themission of the Commission. However, the Commission has not undertaken to reach conclusions
onthelegal issuesbeing litigated in the pending proceedings, other than to the extent knowledge of the

legal principlesinvolved has been important to performing the mission assigned to it.

The mission of the Commission is focused primarily on the practice of law by attorney
employees of insurance companies who represent insureds who have liability policies entitling the
insuredsto adefenseof aclaim. Thenomenclatureusedto denotesuch attorneysvariesintheliterature,
and no singletermiscommonly used. To avoid confusion, the Commission has chosen for purposes of
this report to use the term “insurance defense staff attorney.” This term denotes a member of The

Florida Bar who is an employee of aliability insurance company, or insurance company group, who
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representsthe insureds of the company or the group. The term does not include employee attorneys

who do not represent insureds in the defense of covered claims.

In 1969 the Supreme Court of Florida issued a decision widely viewed as recognizing the
legitimacy of insurance companiesproviding insurance defense staff attorneysto represent insuredsdue

to their uniquerelationship. Inre: Rules Governing the Conduct of Attorneysin Florida, 220 So.2d 6

(Fla. 1969). That decision concerned a petition of The Florida Bar directed at prohibiting attorney
employees of insurance companiesfrom providing legal serviceson behaf of insuredsunless”the sole
financial interest and risk involved isthat of the [insurance company].” The Court made clear that it
would not countenance drawing a distinction between salaried attorneys employed by an insurance
company and attorneysretained by an insurance company on anindependent fee basis. The principles
expressed by the Florida Supreme Court were echoed by the Supreme Court of New Jersey in 1988

when it stated:

These are not second-class lawyers; these are first-class lawyers who are delivering
legal servicesin an evolving format.

Inre: Weiss, Healey & Rea, 536 A.2d 266 (N.J. 1988). Recognizing that the development of a new

mode of practice would likely receive further study by The Florida Bar, the Florida Supreme Court
emphasized in 1969 that in such studiesthe* primary function of the Bar isto protect the public.” 220

So.2d at 8.

The Commission has committed itsalf to this function.
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B. ORGANIZATIONAL STRUCTURES OF INSURANCE DEFENSE
STAFF ATTORNEYS

The Commission has encouraged the participation of the insurance industry in the process of
gatheringinformationand reachingitsconclusions. The Commissionreviewed thevoluminousmaterials
provided to its predecessor committee, and has engaged in discussion with representatives of the
insurance industry to determine how insurance defense staff attorneys are organized and used by the

industry.

It hasbecome common for insurance compani esto establish groupsof staff attorneysempl oyed
to handle the defense of claims made against insureds. The manner of organization differs among
companies. Onemajor insurer estimatesthat it employsnearly 700 insurance defense staff attorneysto
defend cases nationwide. These attorneys are organized hierarchically. The entire country isdivided
into local areas focused on a particular city, or aregion of astate. A loca area office is under the
management of an experienced attorney, who hasresponsibility for the case handling of al attorneysin
that office. Insomeinstances, theremay bemultiplesatellite officesa so under thesupervising attorney’ s
direction. The supervising attorneys of theselocal areaofficesreport to aregional attorney withinthe
clams handling division of the corporate law department, who in turn reports to othersin a chain of
administrativeresponsbility. Theorganization chart ultimately reachesan ass stant general counsel of the
insurer, who hasnationwideresponsibility for thein-househandling of defensecasesand reportsdirectly
to the general counsel of the insurer. The company seeks in this manner to separate the defense of
insureds from all other in-house legal activitiesand functions. Inany actionsinwhichtheinsuredisa
client, questions concerning liability insurance coverage are never considered by theinsurance defense
staff attorneys. Thecompany’ slegal department also handlesreal estate matters, securitiesregulation

compliance, insuranceregulation compliance, employment law mattersand themultiplicity of other work
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typical of legal departments of major corporations. However, the handling of claim defense caseson

behalf of insureds is discretely separated.

The above described organization of an insurance defense staff attorney office is but one
example. The Commission hasbeeninformed that asimilar structureisused by several major insurance
companies, but that variation among companiesis considerable. For example, one well-known major
insurer performs a conflict check of national scope whenever anew casefileisopened. Thisprevents
oneloca areaofficefromrepresenting aninsured whoisadverseto another insured being representedin
any other officeinthecountry. Thatis, theclaimshandlingdivisionistreated asasinglenational law firm
for conflict of interest purposes. |ncomparison, another well-known major insurer performsitsconflict
checksat the local level. Thus, it treats eachlocal organization asaseparatefirmfor conflict of interest
purposes. Thereisalso variationin the extent to which insurance defense staff attorneys may do other
work. Some companies’ insurance defense staff attorneysdo virtually no other type of work. Inother
companies, the defense of claims may be the primary work, but other legal servicesfor the insurance
company also are provided. The Commission does not have the information necessary to draw broad
conclusionsregarding thevariety of organizational formatsadopted by insurerswho have staff counsel
defending claimsin Floridaor conflictschecking systemsadopted by insurers. It isnot necessary for the
Commissionto reach conclusionsonthesefact specific mattersinorder to addresstheissuesdirected to

it.

It has become common for insurance defense staff attorneysto refer to themselvesaslaw firms
by using traditional appellationssuch as” Smithand Doe,” “ John Doeand Associates,” “ JohnDoe, P.A.”
or “Law Officesof John Doe.” Although the Supreme Court of Floridahasnoted the use of insurance

defensestaff attorneysto represent insureds, and use of such appel lationsasthese hasbeen calledto the

14



Court’s attention, the Court has not spoken to whether lawyers employed in-house by insurance
companies can hold themselves out to the public asalaw firm or law office. The current rules do not
directly address the organizational structure of alaw firm as a separate legal department within an
insurance company, nor the organizational format used by insurance companies, but they do provide
some guidance. When determining whether the RulesRegulating The FloridaBar apply to aparticular
situation, for example, lawyers employed by an insurance company may be considered a“firm” for

purposes of applying the Rules of Professional Conduct.
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C. INSURANCE DEFENSE STAFF ATTORNEYSAS “LAW FIRM”

The commentary to Rule4-1.10definesa”law firm” for purposesof application of the Rulesof

Professional Conduct:

For purposesof theRulesof Professional Conduct, theterm*“firm” includeslawyersina
private firm and lawyers employed in the legal department of a corporation or other
organizationor inalegal servicesorganization. Whether two or morelawyersconstitute
a firm within this definition can depend on the specific facts. For example, two
practitioners who share office space and occasionally consult or assist each other
ordinarily would not be regarded as constituting a firm. However, if they present
themselvesto the public in away suggesting that they are afirm or conduct themselves
asafirm, they should be regarded as afirm for purposes of the rules.*** With respect
tothelaw department of an organization, thereisordinarily no questionthat themembers
of the department constitute a firm within the meaning of the Rules of Professional
Conduct.

It isthus recognized that what constitutes alaw firm for purposes of the rulesisto be determined by a
functional anaysis of particular relationships and the purposes of the relevant ethical strictures in

protecting the public interest.

Utilizing the functional approach of the Rules of Professional Conduct in determining what
constitutesalaw firm, it appearslikely that anumber of insurance companieshaveorganized their claims
defense departments with such adegree of physical and functional separation that those departments
would constituteaseparatefirm withinthe contempl ation of therules. The Commissiondoesnot findit

necessary to address the range of permissible forms of organization.
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The Commission’s conclusion is founded, however, on standards being followed to both
establisha*“firm” within the contemplation of the Rulesof Professional Conduct, and to avoid material

misrepresentations. These minimum standards include the following:

1. To be treated as a “law firm,” the offices, personnel and records of the attorneys
representing policyholders must be functionally and physically separate from other
operations of the insurance company to the same extent as would be required if the
lawyerswereprivate practitionerssharing spacewith anonlawyer; towit, theinsurance
company. Additionaly, it must berecognized that thein-houseinsurancedefensefirmis
subject toimputed disqualificationrules. Thus, theinsurancedefensestaff attorney firm
must be separate from insurance company personnel involved in determining the
existence of coveragefor liability insured clients of thefirm, aswell as other personnel
engaged in activitieshaving potential for conflict withtheinterestsof insured clients. It
should be noted that the Commission draws no conclus onsregarding the proper scope
of conflicts screening utilized by particular companies, nor whether any particular
company maintainssufficient separation of functions. The separation must besufficient
to maintain client confidentiality and to prevent conflicts of interest. The adequacy of
current practicesof aspecific company isatopic beyond the scope of the Commission’s
mission. Every lawyer practicing in afirm hasan obligation to assure that no conflict of
interest exists.

2. The common insurance company practice of referring defense cases involving a
coverage question to outside counsel is certainly appropriate, but is not necessarily
sufficient by itself to protect client confidences from unintentional disclosure. Care

should beexercised to maintain the appropriate separation of word processing systems,
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computer data retrieval systems, secretarial support staff and other administrative
services to the extent required to protect the confidentiality of client information as
required by Rule 4-1.6. The duty of a lawyer to maintain the confidentiality of
information supplied by aclient is not limited to that which would be privileged from
disclosureasamatter of thelaw of evidence. Protecting the privacy and confidentiality
interestsof clientsisasimportant inafirm composed of insurancedefense staff attorneys
asin any other firm.

3. Thelawyersmust disclosethenature of their employment toinsureds, thepublic, andthe
court toavoid the potential for misrepresentation and misperception. Theseobligations

are discussed in more detail in subsections V1. D. 1. and VI. D. 3. (Charges 1 and 3).

The Commission uses this approach in discussing each of its charges.
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D. CHARGESTO THE COMMISSION

1. USE OF FIRM NAMES

Deter minewhether existing ethicsrulesand/or applicablelaw permit, or should permit,
insurance companies and their salaried lawyer employees who represent and defend liability
insurance policyholders to identify themselves by use of traditional appellations used by
independent law firms?

The issue before the Commission is whether insurance defense staff attorneys practicing asa
“law firm”, as described above, may ethically practice under the name of amember of that firm. The
Commissionisof theopinionthat it isclearly straightforward and not misleading for insurance defense
staff attorneys to identify themselves as employees of the insurance company, using the insurance
company’ sletterhead and business cards. However, itiscommon for insurance defense staff attorney
firms to practice under the name of the individual attorney having supervisory responsibility for the
particular officeor group of offices. Thus, the phrase“Law Office of John Do€e” issometimes selected
for the letterhead, office signs, and business cards of the in-house defense attorneys, with John Doe

being the supervisory attorney.

It has been suggested that this appellation inherently implies the existence of a traditional
independent law firm, at least to those not regularly involved inthisareaof legal practice. Thisconcern
is at the heart of Florida Bar Professional Ethics Committee Opinion 98-3 (June 18, 1998), affirmed
Board of Governors of The Florida Bar (February 12, 1999). The opinion states “[t]he ethics rules
clearly indicate that attorneys may not hold themselves out as practicing in alaw firm unlessthe firm
itself, and the relationshipsimplied by the name, are bonafide.” The committee cited to severa rules
that prohibit attorneys from making fal se, misleading, or deceptive statements about the lawyer or the

lawyer’ sservices, that prohibit attorneysfrom stating or implying that they practicein apartnership or
19



other organization unlesstherelationship isafact, and from engaging in conduct involving dishonesty,
fraud, deceit or misrepresentation. See Rules 4-7.2(b)(1), 4-7.10(f) and 4-8.4(c).> The opinion

concludes that:

it isimpermissible for in-house attorneys who are employed to represent insureds to
state or imply that they practice in a separate independent law firm. Furthermore, the
relationship between the attorney and theinsurer should be fully disclosed to the client
and appear on the letterhead and business card of the attorney.

Florida Ethics Opinion 98-3.

There are four primary name variations reported to be used around the country. These are
“John Doe, P.A.,” “John Doe & Associates,” “Law Offices of John Doe,” and “Doe & Smith.” Based
on FloridaEthicsOpinion 98-3, useof anamesuch as“ John Doe, P.A.” would be mid eading becauseit
indicates a separate incorporated professiona association. The names*“John Doe & Associates’ and
“Law Offices of John Doe” do not inherently indicate a particular relationship. Some persons may
perceive theseasindicating aprivate law firm, but the potential for misperception may be avoided by

proper disclosure.

Useof anamesuchas®Doe& Smith” implicatesthe specific provisionsof Rule4-7.10(f), which

provides:

2|t should be noted that Rule 4-7.10(b) concerning trade names was written in contemplation of a
private law firm adopting a non-traditional trade name. It is not directly applicable to situations where
lawyers practice on the staff of corporations, government agencies, or charitable organizations which
have adopted fictitious names for the conduct of their business. It establishes the guiding principle of
avoiding deception.
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(f) Partnerships and Authorized Business Entities. Lawyers may state or
imply that they practiceinapartnership or authorized businessentity only when
that is afact.

In The Florida Bar v. Hastings, 523 So. 2d 571 (Fla. 1988), the Florida Supreme Court approved a

consent judgment finding professiona misconduct wherethefirmnameof “ Hastingsand Goldman” had
been used during atime when Mr. Goldman had no ownership interest in the law firm of Mr. Hastings,
but was associated with him. Florida Ethics Opinion 98-3 suggests usage of “Doe & Smith” is

impermissible under Rule 4-7.10(f), but does not expressly state as much.

Some membersof the Commission considered Rule4-7.10(f) to directly prohibit useof a“Doe
& Smith” type of name by insurance defense staff attorneys because such attorneys are employeesof a
corporationand not apartnership. Other membersof the Commission view the“Doe& Smith” type of
name to be alowable, if accompanied by appropriate disclosure, such as “staff attorneys of xyz
insurancecompany, not apartnership.” Itissuggested that thedisclosureeliminatestheimplicationof a
partnership. A further factor cited in support of allowing the “Doe & Smith” type of name is the
potential benefit of publicly identifying all the insurance defense staff attorneys having supervisory
respons bility. The Commission hasnotidentified authority from other jurisdictionsallowing thisusage

under similar rules. Thereis authority rejecting it.

The Supreme Court of New Jersey hastaken athird approach. After initially rulingin In Re:

Weiss, Hedey & Rea, 536 A.2d 266 (N.J. 1988), that such names could not be used by insurance

defense staff attorneys, the Supreme Court of New Jersey adopted a rule permitting the
usage, but only where the named attorneys “share in the responsibility and liability for the firm's

performanceof legal services.” New Jersey Ruleof Professional Conduct 7.5. Under thisstandard, the
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named personsmust accept joint and several liability for all actionsof oneanother, andfor theactionsof

all attorneysin the firm as would be the case for attorneys who are partnersin a private law firm.

The Commissionisunableto reach consensuson thisissue, which cameto theforefront only at
thefinal stagesof the Commission’ sdeliberations. The Commissionisunanimousin concluding that it
hasnot sufficiently investigated the potentially far-reaching implicationsof apossiblerule amendment,
and hasnot gai ned asufficient understanding of the operational impact of the New Jersey approach. The
Commissiondeclinesto recommend aruleamendment or that the use of anamesuch as* Doe& Smith”
specifically be permitted when accompanied by disclosure. The Commission believes that the issues
involved are more complex than may superficially appear, and that the fundamental underlying policy
issuesmay bebest addressedinthe context of aspecific case. Although cognizant of itsresponsibility to
fully perform its assigned mission, the Commission believes the public interest is best served by not

making a recommendation on thisissue at this time.

The Commission is informed that it is the genera policy of insurance defense staff
attorney firmsto make disclosure of their employment relationship to insureds, and that disclosureon
letterhead and business cardsis commonplacetoday. It also appearsto bethe practice of sometofilea
notice in court proceedings, generally at the beginning stages of a case, aswell ason other occasions.

Generally, however, disclosure does not occur on al pleadings or other papersfiled in court.

Theuseof namessuch as”Law Officeof John Doe” and“ John Doe & Associates’ by insurance
companies has a lengthy history predating the 1969 In Re: Rules decision. Briefs submitted to the
ForidaSupreme Court inthat proceeding brought thisusageto theattention of the Court, althoughthe

Court did not reference the practice in its opinion. Usage of such names has become widespread for
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many years. During thistime, no instance of harm to amember of the public has beenidentified by the
Commission. Disciplinary recordsof The FloridaBar arenot easily searched to identify an instance of
complaint involving use of such aname, or an instance where use of such a name contributed to the
making of acomplaint. However, totheextent it hasbeen possibleto makeinquiry, only oneinstance of
complaint has been revealed. In that instance, the complaint was filed during the Commission’s
deliberationsand concernsusageof anappellation of the“ John Doe, P.A.” type, inwhichanonlawyer’s
nameisused. Thecomplaint wasunder investigation and specificinformation concerning thecomplaint

was not available at the time this report was written.

TheCommission concludesthat disclosureof theemployment rel ationshi p hasbeen an adequate
meansfor avoiding potential deceptiveeffects, givenahistory of several decadesof use of namesof the
“Law Officeof JohnDoe” and* JohnDoe& Associates’ type, with noidentifiableinstanceof complaint

or harm involving those uses.

It is the conclusion of the Commission that existing ethics rules and applicable law permit
insurancedefensestaff attorneysto practicelaw identifying themselvesby a namesuch as* Law Offices
of John Doe” or “John Doe & Associates,” solong asaccompanied by adequate disclosuresto prevent
the potential for misperception and solong asmeeting the standardsto constitutea“law firm” described

by the Commission in subsection V1. C. of this report.

Practicing under the name of aperson inherently representsthat the person named isamember
of TheFloridaBar who hasprimary responsibility for thefunctional unit of attorneyspracticing under the
name. Therefore, practicing under thenameof thepersonisonly permissibleif significant management

responsibility is vested in that individual. 1n thisrespect, the focus of the Commissionis particularly
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directed to supervision of case handling and the delivery of lega services to liability insurance
policyholders. If the unit of attorneys functioning as a firm reports to a higher authority within a
corporate legal department chain of command, such as a regiona office, the degree of control
exercisable is relevant to the appropriateness of the name utilized. The control of availability of
administrative support services, for example, may not affect the appropriateness of a name, if not
impacting theexerciseof independent professiona judgment by theattorney having responsibility for the
provision of legal services. Control of case handling responsibilities and the delivery of servicesat a
regional level would affect the appropriateness of practicing under the name of apersonwhoisamere
local figurehead. Totheextent thenamedindividual lackssupervisory authority, theappropriatenessof

the name becomes questionable.

Disclosure of the name of theinsurance company employer should occur to avoid the potential
for misrepresentation and misperception. Ataminimum, disclosureshould appear on officeentry signs,
letterhead, business cards, websites, announcements, advertising, and listingsor entriesinalaw list or
bar publication bearing the name. Additional disclosure should occur whenever the circumstancesare
suchthat areasonabl erisk of misperception exists. Thesigning of pleadingsand documentsisaddressed

in regard to Charge 3, in subsection VI. D. 3.

The Commission hascons dered whether Rule4-7.10 should beamended to provide specifically
for adoption of particular names by insurance defense staff attorneys, and has reviewed possible
amendments. It is the conclusion of the Commission that an amendment would provide beneficial
standards to protect the public interest, as well as guidance for attorneys as to their ethical
responsibilities. A proposed amendment to Rule4-7.10 and the accompanying commentary appearsin

the Recommendations section of this report.
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2. TESTIMONIAL REFERENCESTO INSURANCE COMPANY STAFF
ATTORNEYS

Determinewhether existingrulesand/or applicablelaw allow, or should allow, insurance
companies and their salaried lawyer employees who represent and defend liability insurance
policyholders to present testimony by their expert witnesses that payment for their services
are by the defense “law firm or lawyer” when payment is made directly by the liability
insurance company or by the salaried lawyer employee?

Considering the information 2 brought to its attention, the Commission determinesit is not

possible to provide a single correct response as to who has hired or paid for the services of an expert
witness. Thedetermination of truthfulness, however, doesnot depend uponthestatusof an attorney as
anemployeeof aninsurance company, or asindependently retained counsel receiving afee. Theethical
responsibilitiesto the court in the search for truth isthe samefor al attorneysasgoverned by the Rules

of Professional Conduct and substantive law.

3 Whether or not defense counsel is a salaried staff attorney or in private practice, it is common for
expert witness fees to be directly paid by the insurance company. Few attorneysin private practice
advance substantial sums on behalf of insurance companies, especially with the case management
guidelines of many insurers placing the attorney at risk of not being reimbursed if company procedures
were not followed. Even where defense counsel do advance expert witness fees, the intention is for the
insurer to pay. Payment occurs in accordance with a policy contractually obligating the insurer to
defend an insured who has submitted aclaim. All of the expenses of the defense are provided for the
benefit of the insured. In any particular case, it may be no more accurate to state that an expert is hired
by an insurance company, or by the attorney or by the insured on whose behalf the attorney acts.
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3. SIGNING OF PLEADINGS AND DOCUMENTS

Determine whether existing rules and/or applicable law permits, or should permit, a
liability insurance company and its salaried lawyer employee to sign legal documents and
pleadings by the use of traditional appellations used by independent law firms?

Having concluded that the use of afirm namewhichincludesaperson’ snameispermissiblefor

afirm composed of insurance defense staff attorneys, the Commission doesnot hesitateto concludethat

use of the firm name on pleadings and documents signed by an attorney in that firm is also permissible.

Thequestion becomeswhether disclosureof thefirm’ srelationship with theinsurance company
isrequired. The signing of pleadings or documents by an attorney is subject to avariety of rulesand
legal principles. Unlessrequired by therulesapplicableinaparticular court, however, thereisgenerally
no requirement that an attorney disclose whether the attorney isamember of afirm, or to disclosethe
name of thefirm. Where the attorney elects to state the name of the firm, or isrequired to do so, the

important factor is that the attorney avoid misrepresentation or creating a misperception.

No evidence has been provided to the Commission of any instance of public harm by an
insurance defense staff attorney signing apleading or document bearing the firm name under which the
attorney practices. Deep concern has been expressed to the Commission that a witness being
interviewed, arecipient of asubpoena, or court personnel might be misled to believe that aninsurance
defense steff attorney isa private practitioner unless a specific disclosure is made that the firmisa
division of aninsurancecompany’ slegal department. It hasbeen suggested that aperson might respond

differently if they realized they were *dealing with an insurance company.”
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The Commissionishesitant to assumethat aperson would reveal moreinformation, or different
information, to an attorney based on whether the attorney isan empl oyee of aninsurancecompany or an
independent contractor retained by aninsurance company. The Commission doubts such adistinction
could justify adifferent response to a court subpoenaunder any circumstance. The Commission does
not believe court personnel would treat amember of The FloridaBar differently based onthelawyer’s
mode of employment. The Florida Supreme Court made clear in 1969 that The Florida Bar will not
draw adiscriminating linebetweenthetwo classifications. If inredity therewould beadifferenceinhow
one respondsto the attorney, it ishighly questionable whether such adifferenceissocially desirable or
legdly permissible. If adifferenceintreatment or responsewassocially desirableor legally allowed, the
guestion would arise whether outside counsel hired by an insurance company should be required to
disclose the company on whose behalf the attorney works on all pleadings and documents. To the
extent thereisimproper bias against insurance defense staff attorneys, the truth finding mission of the

judicia process may be advanced by minimizing unnecessary disclosure of such afact.

The Commissionis persuaded by the conclusion reached in West VirginiaLawyer Disciplinary

Board Opinion 99-01 where it is stated:

The purpose of having in-house counsel practice under afirm namein aseparate office
may be to facilitate or demonstrate the attorney’ s independence from their employer.
But it has the effect of concealing the nature of the lawyers relationship with the
insurancecompany. TheBoard advisescaptivelaw firmstodisclosethelr affiliationwith
the insurance company on their |etterhead, business cards, phone book identification,
phoneanswering method, officeentrancesand pleadingsand to explainthisrelationship
to each client. One exception to thiswould be apleading or other communi cation that
might be submitted to a jury, so that jurors will not be made aware that a party had
insurance.
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The Commissionisawarethat many insurancedefense staff attorneysdisclosetherelationship of
their firm to the insurance company in anotice filed with the court, generally contemporaneously with
their initial appearance in acase. This practice has a salutary effect of minimizing the potentia of
mi sperception and should berequired asapreventative measure. The proposed amendment to Rule 4-
7.10 recommended above would make such disclosure mandatory. Disclosure should also occur
whenever an attorney’ sduty of candor isimplicated. For example, if aprotective order isentered by a
court limiting thecircle of personshaving accessto certain documents, and theinsurer isexcluded from
access, therewould bean affirmative duty to assurethat thetribunal isaware of thefirm’ sconnectionto
theinsurer. However, the Commission does not find there to be a need to require such disclosure on
every courtfilingtofulfill thegoal of the Rulesof Professional Conduct in protecting the publicinterest.
Thereisalegitimateinterest in avoiding unintentional disclosure of the existence of insuranceto jurors
and prospective jurors. Once effective disclosure has been made on the court record, repeated

disclosures are not required to avoid deception.

The Commissioniscognizant of assertionsthat insurance defense staff attorneysmay besubject
to greater economic pressures exerted by nonlawyers within their insurance company compared to
independent counsel recelving a fee. The Florida Supreme Court in 1969 found this assertion
unconvincing whenit rejected the proposedrule. Initsinre: Rulesdecision, the Court acknowledged a
difference existed; but concluded that the duty of alawyer to servetheinterests of the client remained
the same, and ruled that there should not be “adouble standard of ethicsfor salaried and non-salaried
lawyers.” The Commissionisnot aware of any need to require defense counsel retained on afeebasis
to disclose on pleadings that their fees are being paid by an insurance company, and has not learned a

basis for treating salaried staff counsal differently.
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4, IDENTIFYING THE CLIENT OF INSURANCE DEFENSE COUNSEL

Deter minewhether under existing law, and in the absence of a disqualifying conflict of
interest, any lawyer hired by an insurance company pursuant to a contract whereby the
insurance company has agreed to defend its liability insurance policyholder has dual clients;
those clients being the liability insurance policyholder and the liability insurance company?

Thisissueidentifiesthefundamental question underlying many of the ethical issuesconfronting
defense counsel retained by an insurance company, whether that counsel issalaried or non-salaried. In
1999 The Florida Bar created the Insurance Practices Specia Study Committee to consider anumber
of ethical issues confronting insurance defense counsel. Asreflected initsreport issued in June, 2000,
that Committeefound that theethical responsibilitiesof attorneyscould vary depending uponwhether an
insurance company isviewed asaco-client with aninsured, or asanon-client third party. TheFlorida
Supreme Court has noted the intertwined economic interests of an insurer and itsinsured,” that these
interestsare often aligned and that counsel oftenrepresentsboth. The Court, however, hasnot held that
aco-client status per se exists. Some states have recognized that a co-client relationship existsin the
absenceof adisqualifying conflict of interest, but othershavere ected that position. Courtsrejecting co-
client statusnonethel esshaverecognized that insurershaveaspecia interest different fromamerethird

party payor of fees. The Report of the Insurance Practices Special Study Committee, at 10, concluded:

The committee takes no position on theissue of whether theinsured and insurer should
be considered co-clients of the defense attorney or not. The Committee hopesthat the
Supreme Court of Floridawill address thisissue in the near future and resolveit.

* See, for example, In Re: Rules Governing the Conduct of Attorneysin Florida, 220 So.2d 6 (Fla
1969); Shingleton v. Bussey, 223 So.2d 713 (Fla. 1969).
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The Commission aso concludes that the issue is one that should be addressed, since many of
Florida slawyersareregularly confronted by issues of ethical compliancethat can be resolved only by

determining who comes within the client relationship.

Floridacourtshaveconsistently recogni zed that the existence of an attorney-client relationshipis
aquestion of fact and law. Intheinsurance context, Florida courts do not appear to_have applied any
different standards. Unlikejurisdictionsthat have determined that thereisasingle correct answer asto
whoisaclientinthetripartitere ationship, the Commission believesF oridashould continueto recognize
that the existence of a dua client relationship is a legal and factual question. The answer varies
according to the circumstances and understanding of the partieswhether in the context of aninsurance
defense case or any other multi-party context.> A lawyer may represent both aninsurer and aninsured
as clients where there is no conflict of interest and the lawyer complieswith Rule 4-1.7 and all other

rules relating to multiple party representation.

The ethical complexities arising in thisfield are generally born of alack of clarity and mutual
understanding at theinception of the attorney-client relationship. Anattorney may view theinsured as
theonly client, but difficultiesmay then ariseif theinsurer considersitself tobeaco-client. Likewise, the
attorney who viewsinsured and insurer asco-clientsmay beethically compromised if theinsured views

himsdlf to be the sole client.

A mgjority of the Commission concludesit would beuseful to havean amendmentto Rule4-1.7

to explicitly set forth the duty of alawyer to assurethereisamutual understanding of whoisaclient at

°For an informative discussion of the inappropriateness of adopting a uniform answer, see Paradigm
Ins. Co. v. Langerman Law Office, P.A., 24 P.3d 593 (Ariz. 2001).
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the inception of representationA minority of the Commission views the status of Florida law to be

sufficiently clear that adoption of arule amendment is unnecessary.

The Commission recommends that The Florida Bar petition the Supreme Court of Floridato
amend Rule 4-1.7 to create anew subsection addressing the ethical duty of an attorney representing an
insured at the expense of aninsurer to establish aclear, mutual understanding astowhoisaclient at the
inception of undertaking representation. 1n making this recommendation, the Commission does not
suggest that theduty of aninsurancedefenselawyer isdifferent than that of every other lawyer. Rather,
by recommending the amendment, the Commission is ssmply recognizing that in the unique tripartite
relationship of insurer, insured and counsel, the rel ationships can becomeblurred. Clarity isneeded to
keep ethical dilemmas from arising. The duty to assure clarity is on the lawyer. The Commission’s

proposal appears in the Recommendations section of this Report.
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5. EXERCISE OF INDEPENDENT PROFESSIONAL JUDGMENT

Deter minethepoint at which, if any, aliability insurance company’s exer cise of control
over therepresentation of aliability insurance policyholder amountstotheunlicensed practice
of law by reason of inappropriate infringement on the exercise of the lawyer’s independent
professional judgment?

Theliability insuranceindustry regularly assertsthat aninsurer’ scontractual right to control the
defense of acase, and status as a co-client, effectively eliminates any issue concerning the unlicensed
practice of law by aninsurer. Itisalso asserted that any harm to aninsured arising from exercise of the
contractual right of control is remediable due to the insurer’s corollary duty of good faith. Asa
consequence, liability insurers assert that The Florida Bar need not concern itself with theoretical
formulationsastowhen control of the defense of the case becomesequiva ent to theunlicensed practice

of law.

The Commission approachestheseissuesfrom asomewhat different perspective. Theexercise
of independent professional judgment by an attorney isat theheart of providinglegal servicestoaclient.
An attorney must be unhampered in exercising that judgment and must be free to advise one client
unimpeded by theinfluence of other clientsor by partiespaying clients' fees. If aninsurancecompany’s
control of the defense of a case overrides the exercise of independent judgment, the attorney has
inherently failedto performtheattorney’ sethical responsibilities. Some personsview such afailureby

the attorney as resulting in nonlawyers using the attorney as a facade for the unlicensed practice of law.

However, the Commission recognizes that attempts to analyze these mattersin the context of
unlicensed practice of law are not practical. Itisnot possible to delineate abright line test capable of
being applied by aperson outside the client relationship. 1n most instances, the only person capabl e of

determining whether the attorney’s independent professional judgment has been overridden is the
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attorney. Theattorney aloneknowsif hisor her actions have become merefunctionsof alay person’s
will, rather than reasoned responsesto information and factors considered in formulating how to act in
theinterest of aclient. Attorneysare ethically required not to allow their independent judgment to be

overridden. Performance of this duty depends on the integrity of the individual lawyer.

The Florida Bar should focus on enhancing the professional consciousness of attorneys
confronted by the ethical dilemmas arising in the unique tripartite relationship of insured, insurer and
counsel. The June, 2000 Report of the Insurance Practices Special Study Committee made two
recommendations. The first was adoption of an amendment to Rule 4-1.8 to include a statement of
insured client’ srights. That recommendation focused on the need to educate insureds of their basic
rights. With such knowledge comes the empowerment to protect those rights. The recommendation
was adopted by the Board of Governorsof The FloridaBar and apetitionispending beforethe Florida
Supreme Court. Thesecond recommendationwasthat TheFloridaBar devel op acontinuing education
programfor insurance defenseattorneysto assi st themin recognizing and addressing conflictsof interest
arisng intheuniquetripartiterelationshipinwhichthey practice. Thisrecommendationfocused onthe
benefits of enhancing the ethical consciousness of practitioners, because such awareness empowers
compliance. Thisrecommendation also was approved by the Board of Governorsof TheFloridaBar.
The educational program has not been implemented, however, because it was deemed most beneficia

for it to follow Florida Supreme Court adoption of the proposed Statement of Insured Client’ s Rights.

Soon it will be two years since The Florida Bar approved the dual strategy of protecting the
publicinterest by acombined program of informing clientsand enhancing theawarenessof practitioners.
The Commission concludesthat to the extent control of the defense of suitsagainst insuredsimplicates
concernsregarding theexercise of independent professional judgment by attorneys, thesolutionisto be

found in action that elevates professional integrity and enhances professional stature.
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The Commission reiterates the recommendation of the Insurance Practices Special Study
Committee and urgesimmediateimplementati on of apermanent program of continuing education crafted
to provide guidance and assistance to insurance defense counsel, whether they be salaried or non-
salaried practitioners. Thisrecommendation should beimplemented evenif the FloridaSupreme Court

declines to adopt the requirement for disclosure to insureds.
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6. APPLICABILITY OF CONFLICT OF INTEREST RULES

Determinetheextent towhich traditional conflict of inter est rulesapply to potential and
realized conflicts between the interests of the liability insurance policyholder and the liability
insurance company?

The Florida Supreme Court has addressed the possibility of lawyers being subject to variable

ethical rulesin these words:

They should all beheld to the highest degree of loyalty and devotionto the causes of the
clients whom they agree to serve. Anything short of that is a breach of trust.

Inre: Rules, 220 So.2d at 9. Although directed to the question of distinguishing between salaried and
non-salaried insurance defense lawyers, these words express the conclusion of the Commission.
Conflict of interest rules apply to all attorneys without regard to the nature of the cases they handle.
Insurance defense counsel may be representing co-clientsin aparticular case, or may berepresenting a
sngleinsured at theexpenseof theinsurer. Ineither event, theethical standardsapplicablearethesame

ones governing every lawyer where there is dual representation of clients or third-party payment of fees.
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1. EXCHANGE OF INFORMATION WITH EMPLOYEES OF AN
INSURER

Determine under what cir cumstances the exchange of infor mation between the lawyer
employee who represents liability insurance policyholder s and other nonlawyer employees of
the liability insurance company breaches confidentiality rules?

The exchange of information between an insurance defense staff attorney and nonlawyer
employeesof theinsurer issubject to the samerulesthat govern the exchange of information between a
non-salaried outside counsel and theinsurer. Rule 4-1.6 governs. Absent specia circumstances set
forthin subsections4-1.6(b) and (¢)(2)-(5), the Rulerequires an attorney to obtain client consent prior
to revealing any information, except where the lawyer reasonably believes information should be
reveaed “to servethe client’ sinterest unlessit isinformation the client specifically requires not to be

disclosed.” Any disclosure not within these standards is a breach of confidentiality.

The Commission believestheexisting rulesadequately address concernsregarding maintenance
of client confidences by insurance defense staff attorneys. Asnoted abovein subsection IV.C. of this
report, theimputed disqualificationruleoftenwill resultinthedisqualification of insurance defense staff
attorneysunlessthereisphysical and functional separationfromthoseintheinsurancecompany whoare
involvedindetermining theexistenceof coverage, or who areotherwiseengagedin activitieshaving the
potential for conflict with theinterest of the insured client. Establishment of such discrete operations
doesmorethan create atechnical compliancewith the Rulesof Professional Conduct. It also createsan
environment inwhich theinsurance defense staff attorney will bereadily cognizant of which nonlawyer
staff constitute administrative support in the delivery of legal servicesfor the benefit of insureds, and
which employeesareoutsi detheattorney-client relationship. 1nsuch anenvironment, theCommissionis
confident that insurance defense staff attorneys are as capable of complying with their ethical

responsibilities as non-salaried outside counsel.
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VII. RECOMMENDATIONS

The Commission recommends the following:

1. The Forida Bar should petition the Florida Supreme Court to amend Rule 4-7.10 of The
Rules Regulating The Florida Bar to provide expressly for adoption of specific names by insurance
defense staff attorneys, to provide for adequate disclosure of the relationship of the insurance defense
staff counsel firm to the insurance company, and to reiterate that attorneys who practice under firm
names are required to observe and comply with the requirements of the Rules Regulating The Florida
Bar. Theserulesincludebut arenot limitedto, rulesregarding conflictsof interest, imputation of conflicts,
firmnamesand letterhead, and candor toward tribunalsand third parties. The proposed amendment to

Rule 4-7.10 appears at page 42 of this report.

2. TheFloridaBar should petition the Florida Supreme Court to amend Rule 4-1.7 to create a
new subsection addressing the ethical duty of an attorney defending an insured at the expense of an
insurer to establish aclear, mutual understanding asto who isaclient at the inception of undertaking

representation. The proposed amendment to Rule 4-1.7 appears at page 41 of this report.

3. TheFloridaBar should implement an ongoing program of continuing education crafted to

provide guidance and assistance to insurance defense counsel.
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VIII. PROPOSED RULE 4-1.7(e)

[(®)] Representation of insureds. Upon undertaking the representation of aninsured client

at the expense of theinsurer, alawyer has a duty to ascertain whether the lawyer will be representing

both the insurer and the insured as clients, or only the insured, and to inform both the insured and the

insurer regarding the scopeof therepresentation. All other RulesRegulating TheFloridaBar related to

conflicts of interest apply to the representation as they would in any other situation.

Comment

Theuniguetripartiterel ationship of insured, insurer and lawyer canlead to ambiguity astowhom

alawyer represents. |n aparticular case, the lawyer may represent only the insured, with the insurer

having the status of anon-client third party payor of the lawyer’'sfees. Alternatively, the lawyer may

represent both asdual clients, inthe absenceof adisqualifying conflict of interest, upon compliancewith

applicable rules. Establishing clarity asto therole of the lawyer at the inception of the representation

avoids misunderstanding that may ethically compromise the lawyer. Thisis agenera duty of every

lawyer undertaking representation of aclient, which ismade specificin this context dueto thedesireto

minimize confusion and inconsi stent expectations that may arise.
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| X. PROPOSED AMENDMENTSTO RULE 4.7.10

RULE 4-7.10 FIRM NAMESAND LETTERHEAD

(&) False, Mideading, or Deceptive. A lawyer shall not useafirm name, letterhead, or other

professional designation that violates subdivision (b)(1) of rule 4-7.2.

(b) TradeNames. A lawyer may practice under atrade nameif the nameisnot deceptive and
does not imply a connection with a government agency or with a public or charitable legal services
organization, doesnot imply that thefirmissomething other thanaprivatelaw firm, andisnot otherwise
in violation of subdivision (b)(1) of rule 4-7.2. A lawyer in private practice may use the term "legal
clinic" or "legal services' inconjunctionwiththelawyer'sownnameif thelawyer'spracticeisdevoted to
providing routinelegal servicesfor feesthat arelower thantheprevailing rateinthecommunity for those

services.

(c) AdvertisingUnder TradeName. A lawyer shall not advertise under atrade or fictitious
name, except that alawyer who actually practices under atrade name as authorized by subdivision (b)
maly usethat namein advertisements. A lawyer who advertisesunder atrade or fictitiousnameshall be
inviolation of thisruleunlessthesamenameisthelaw firm namethat appearsonthelawyer'sletterhead,
business cards, office sign, and fee contracts, and appearswith the lawyer's signature on pleadingsand

other legal documents.

(d) Law Firm with Officesin More Than 1 Jurisdiction. A law firm with officesin more
than 1 jurisdiction may use the same namein each jurisdiction, but identification of the lawyersin an
office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the

jurisdiction where the office is located.

(e) Nameof Public Officer in Firm Name. Thename of alawyer holding apublic officeshall
not beusedinthenameof alaw firm, or incommunicationsonitsbehalf, during any substantial periodin

which the lawyer is not actively and regularly practicing with the firm.
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(f) Partnershipsand Authorized Business Entities. Lawyers may state or imply that they

practice in a partnership or authorized business entity only when that is the fact.

() Insur ance Staff Attor neys. Where otherwise consistent with these rules, lawyers who

practice law as employees within a separate unit of aliability insurer representing others pursuant to

policies of liability insurance may practice under a name that does not constitute a materia

misrepresentation. |n order for the use of aname other than the name of theinsurer not to constitute a

material misrepresentation, all lawyers in the unit must comply with all of the following:

(1) thefirm name must include the name of alawyer who has supervisory responsibility for all

lawyers in the unit;

(2) theofficeentry signs, | etterhead, busi nesscards, websites, announcements, advertising, and

ligtingsor entriesin alaw list or bar publication bearing the name must disclose that the lawyersin the

unit are employees of the insurer;

(3) the name of the insurer and the employment relationship must be disclosed to all insured

clientsand prospectiveclientsof thelawyers, and must bedisclosedintheofficid fileat thelawyers firs

appearance in the tribunal in which the lawyers appear under such name;

(4) the offices, personnel, and records of the unit must be functionally and physically separate

from other operations of the insurer to the extent that would be required by these rulesif the lawyers

were private practitioners sharing space with the insurer; and

(5) additional disclosure should occur whenever the lawyer knows or reasonably should know

that the lawyer’ s role is misunderstood by the insured client or prospective clients.

Comment

A firm may be designated by the names of all or some of itsmembers, by the names of deceased
memberswherethere hasbeen acontinuing succession inthefirm'sidentity, or by atrade name such as
"Family Legal Clinic." AlthoughtheUnited States Supreme Court hasheldthat | egisl ation may prohibit
the use of trade namesin professional practice, use of such namesin law practiceisacceptable so long
asitisnot mideading. If aprivate firm uses atrade name that includes a geographical name such as
"Springfield Lega Clinic," anexpressdisclaimer thatitisnot apubliclegal aid agency may berequiredto

avoid amidleadingimplication. It may be observed that any firm nameincluding the name of adeceased
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partner is, strictly speaking, atrade name. The use of such namesto designate law firms has proven a
useful meansof identification. However, itismideading to usethenameof alawyer not associated with

the firm or a predecessor of the firm.

Subdivision (a) precludesusein alaw firm name of termsthat imply that the firm is something
other than aprivatelaw firm. Two examplesof such termsare"academy" and "ingtitute." Subdivision
(b) precludesuse of atradeor fictitious name suggesting that thefirmisnamed for aperson wheninfact
such aperson doesnot exist or isnot associated with thefirm. Anexampleof such animproper nameis
"A.AaronAble." Although not prohibited per se, theterms”legal clinic" and"legal services' would be
mideading if used by alaw firm that did not devote its practice to providing routine legal services at

prices below those prevailing in the community for like services.

Subdivision(c) of thisruleprecludesalawyer from advertising under anonsensenamedesigned
to obtain an advantageous position for the lawyer in aphabetica directory listings unless the lawyer
actually practicesunder that nonsensename. Advertisingunder alaw firmnamethat differsfromthefirm
name under which the lawyer actually practicesviolates both thisrule and subdivision (b)(1) of rule 4-
7.2.

Withregard to subdivision (f), lawyers sharing officefacilities, but who are not in fact partners,
may not denominatethemsel vesas, for exampl e, " Smithand Jones,” for that titlesuggestspartnershipin

the practice of law.

All lawyerswho practiceunder tradeor firm namesarerequired to observeand comply with the

requirements of the Rules Requlating The Florida Bar, including but not limited to, rules regarding

conflictsof interest, imputation of conflicts, firm namesand | etterhead, and candor toward tribunalsand

third parties.

Some liability insurers employ lawyers on afull-time basis to represent their insured clientsin

defense of claims covered by the contract of insurance. Use of a name to identify these attorneysis

permissibleif thereissuch physica and functional separation asto constituteaseparatelaw firm. Inthe

absence of such separation, it would be a misrepresentation to use aname implying that a firm exists.
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Practicing under thenameof an attorney inherently representsthat theidentified person hassupervisory

responsbility. Practicing under aname prohibited by subsection (f) is not permitted. Candor reguires

disclosure of the employment relationship on letterhead, business cards, and in certain other

communicationsthat are not presented to ajury. Thelegidature of the State of Floridahas enacted, as

public policy, lawsprohibitingthejoinder of aliability insurer in most such litigation, and Floridacourts

have recognized the public policy of not disclosing the existence of insurance coverage to juries.

Requiring lawyerswho are so empl oyed to discl oseto juriesthe empl oyment rel ationship would negate

Florida public policy. For this reason, the rule does not require the disclosure of the employment

relationship on all pleadings and papersfiled in court proceedings. The genera duty of candor of all

lawyers may be implicated in other circumstances, but does not require disclosure on al pleadings.

|
X. CONCLUSION

The Commission has addressed the issues directed to its attention. It is recognized that this

report and recommendations may not fully resolve all concerns regarding insurance practices. The
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delivery of legal servicesthroughinsurancedefensestaff attorneysisnolonger novel, but thecontinuing
evolutionand expansion of non-traditional legal servicesdelivery systemswill giveriseto concernsthat

fundamental ethical standards be safe-guarded. Thisistrue of al changesin the practice of law.

Itisinthepublicinterest to promoteaffordableinsurance coverageand efficient delivery of legal
services, but thegoal sof efficiency and affordability can never justify compromising professiona ethics.
The recommendationsand findings of the Commission may require someinsurance companiesto alter
thelr practices to come into compliance. Some may find the standards for physical and functional
separation of insurance defense staff attorney firms costly to implement. Some may object to the
inherent consequences of complying with imputed disqualification standards. The Commission is
convinced that any burdensimposed are justified by the public interest in protecting the consumers of
legal services. Elevation of the professional stature of insurance defense attorneysboth within thelegal
profession and within their corporate structures will assuredly enhance the service received by their

clients.

Respectfully submitted,

Michagl P. McMahon
Chair
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Appendix A

Request For Comment, The Florida Bar News, Oct. 15, 2001
The Florida Bar News - October 15, 2001

Insurance Practice Commission seeks comments from
lawyers

The Special Commission on Insurance Practices Il has been appointed by President Terrence Russell to
study issues raised by members of the Bar, Bar committees, and the judiciary, related to the practice of
property and casualty underwriters of the insurance industry using in-house, salaried attorneys to represent
liability insurance policyholders.

The commission has been directed to identify areas, if any, in which lawyers who represent liability
insurance policyholders need guidance as to their ethical responsibilities in such activities. To fulfill its
goals, the commission requests comment on the following issues:

*« \Whether existing ethics rules and/or applicable law permit, or should permit, insurance companies and
their salaried lawyer employees who represent and defend liability insurance policyholders to identify
themselves by use of traditional appellations used by independent law firms.

*« Whether existing rules and/or applicable law allow, or should allow, insurance companies and their
salaried lawyer employees who represent and defend liability insurance policyholders to present testimony
by their expert withesses that payment for their services are by the defense "law firm or lawyer" when
payment is made directly by the liability insurance company or by the salaried lawyer employee.

*« Whether existing rules and/or applicable law permit, or should permit, a liability insurance company and
its salaried lawyer employee to sign legal documents and pleadings by the use of traditional appellations
used by independent law firms.

*« \Whether under existing law, and in the absence of a disqualifying conflict of interest, any lawyer hired by
an insurance company pursuant to a contract whereby the insurance company has agreed to defend its
liability insurance policyholder has dual clients; those clients being the liability insurance policyholder and
the liability insurance company.

*« At which point, if any, a liability insurance company's exercise of control over the representation of a
liability insurance policyholder amounts to the unlicensed practice of law by reason of inappropriate
infringement on the exercise of the lawyer's independent professional judgment.

*« The extent to which traditional conflict of interest rules apply to potential and realized conflicts between
the interests of the liability insurance policyholder and the liability insurance company.

¢« Under what circumstances the exchange of information between the lawyer employee who represents
liability insurance policyholders and other nonlawyer employees of the liability insurance company
breaches confidentiality rules.

If you have comments with regard to any of the matters being examined by the committee, mail, fax, or e-
mail your written comments by December 15 to Mary Ellen Bateman, Deputy Director-Legal, The Florida
Bar, 650 Apalachee Parkway, Tallahassee 32399-2300; Fax (850)561-56645; e-mail mbateman@flabar.org.



