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STATEMENT OF THE CASE AND FACTS

Am cus, the Florida Association of County Attorneys, Inc
(FACA) , adopts the statenent of the Case and Facts in
Respondent's Answer Brief before the Second District Court of

Appeal for the State of Florida.



SUMVARY OF ARGUNVENT

Am cus adopts the brief of the Respondent, Gty of
Clearwater, in its entirety. The Am cus urges this Court to
uphold the District Court's ruling and answer the certified
guestion in the negative.

Specifically the Am cus argues that requiring disclosure of
non-public items nerely by virtue of their location on a
publicly owned conputer system pursuant to the Public Records
Act stretches that Act beyond the boundaries established for it
by the Legislature. Furthernore, contrary to Petitioner's,
State of Florida, argunent, there is no logical legitimte or
|l egal reason why an automatic feature placed on a conputer
program shoul d convert what is not a public record under Florida
law to a public record subject to disclosure under Chapter 119
The District Court properly interpreted the Public Records Act
giving meaning to the clear, wunanbiguous terns of that Act
adopted by the Legislature. Public policy requires that the
Public Records Act not be expanded beyond its current boundaries
by the Court but be given the interpretation intended by the
Legi slature. Accepting Petitioner's argunent to the contrary is
an encroachnment of the Legislature's power to enact laws and is
contrary to well established law and public policy. Therefore,
the Am cus urges this Honorable Court to answer the certified
guestion in the negative and uphold the District Court's ruling

inits entirety.



ARGUMENT

I . ALL E-MAI LS TRANSM TTED OR RECEI VED BY PUBLI C
EMPLOYEES OF A GOVERNMENT AGENCY ARE NOTI PUBLIC
RECORDS PURSUANT TO SECTION 119.011(1), FLORI DA
STATUTES (2001), AND ARTICLE |, SECTION 24(A) OF THE
FLORI DA CONSTI TUTI ON, MERELY BY WVIRTUE OF THEIR
PLACEMENT ON A GOVERNMENT- OANED COMPUTER SYSTEM EVEN
|F THE AGENCY HAS A WRI TTEN POLICY THAT | NFORMS THE
EMPLOYEES THAT THE ACGENCY MAINTAINS A R GHT TO
CUSTODY, CONTROL AND | NSPECTI ON OF E- MAI LS.

Chapter 119, Fl orida Statutes (2001), definesa"public record." Specifically,
8119.011(1) provides, "'Public records mean all documents, papers, letters, maps, books, tapes,

photographs, films, sound recordings, dataprocessing software, or other materid, regardlessof thephysical

form, characteristics, or means of transmission, made or received pursuant to law or ordinanceor in

connectionwith thetransaction of official busnessby any agency.” Fla. Stat. 8119.011(1)(2001)(emphasis

added). Section 119.011(2) further providesthat, "'Agency' meansany state, county, district, authority,
or municipa officer, department, division, board, bureau, commisson, or other separate unit of government
created or established by law including, for the purposesof thischapter, the Commission on Ethics, the
Public Service Commission, and the Office of Public Counsel, and any other public or private agency,
person, partnership, corporation, or bus nessentity acting onbehaf of any publicagency.” Consequently,
local Florida governmental entities and their employees are subject to Chapter 119.

As to the issue at bar, nothing in the statute suggests that
every single item or bit of information within an agency's
control is to be legally deenmed a public record. In fact, in
Chapter 8119.011(1), the Legislature specifically states that to
be a public record, the docunent, etc., nust be "nade or
recei ved pursuant to law or ordinance or in connection with the
transaction of official business by any agency."

Wen the |anguage of the statute is clear and unanbi guous



and conveys a clear and definite meaning, there is no occasion
for resorting to the rules of statutory interpretation and
construction; the statute nust be given its plain and obvious

meani ng. Rallinsv. Pizzarelli, 761 So.2d 294, 297 (Fla. 2000). Am cus

would submt that the Ianguage of 8119.011(1) is clear and
unanbi guous and that |anguage defining public record conveys a
clear and definite neaning. Thus, this Court nust give the
statute its plain and obvious neaning: that unless related to
official business or nmade or received pursuant to law or
ordinance, a record nerely in an agency's possession is not a
"public record" under Fla. Stat. 8119.011(1).

Furthernore, in interpreting 8119.011(1), this Court nust
recogni ze that the Legislature not only defines and |ists what
materials constitute a public record but also includes specific
limtations on the <class of records which are public for
purposes of that statute. Materials properly characterized as
public records under 8119.011(1) are limted only to those "nade
or received pursuant to law or ordinance or in connection wth
the transaction of official business by any agency". Fla. Stat.
8§119.011(1)(2001). This limting verbiage cannot be ignored for
conveni ence sake, but nust be deened to have sone neaning. As
this Court has stated "[i]n <construing legislation, courts
shoul d not assune the Legislature acted pointlessly.” Gty of
North Mam v. Mam Herald Publishing Conpany, 468 So.2d 218

(Fla. 1985) at 220, citing, Neu v. Miami Herald Publishing Co., 462 So.2d 821 (Fla. 1985).

Additionaly, inShevinv. Byron, Harless, Schaffer, Reidand Associates, Inc., etal ., 379 S0.2d 633 (Fla.

1980), thisHonorable Court stated that althoughthe L egid ature broadened existinglaw relating to public
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recordsand accesstheretoin enacting the Public RecordsAct, it did not broadenit such that everything
generated or received by a public agency is a public record.

In Shevin, this Court specifically stressed that "public records’ under Chapter 119 ar e
"those materials which constitute [r]ecords that is, materials
that have been prepared with the intent of perpetuating or
formalizing know edge". 1d. at 640. Clearly the know edge
perpetuated or formalized nust be read to be that which is
related to an agency's official business. Any broader reading
would result in absurd consequences by granting public record
status to all itens in an agency's possession. This was noted
by the trial court in its order and was reviewed and relied upon
by the Second District Court of Appeal in its ruling. G ving
this statute its plain and logical neaning nust, therefore,
result in a determnation that an enployee’'s "personal"
materials, such as an e-nmail not nmade or received pursuant to
law or ordinance or in connection with the transaction of
of ficial business by any agency, are not public records.

Qoviously, the Legislature recognized that by sheer
necessity, a public enployee wuld, in Ilimted instances,
utilize a governnent-owned conputer or other resources, such as
their assigned desks, for personal reasons. Thus, in drafting
the statute, the Legislature has in effect carved out a de facto
exception as to what is and what is not a public record which
exenpts the subject personal materials. This is evidenced by
the qualifying statutory |anguage that to be a public record, a
record nust be "made or received pursuant to | aw or ordi nance or

in connection with the transaction of official business by any
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agency". Again, this |anguage was included to recognize the fact
that just because sonething is nmade, transmtted, received or
stored on a publicly owed conputer or the creation, receipt or
storage of it utilizes governnment resources, it does not
automatically becone a public record.

Contrary to what Petitioner would have this Court believe,
ownership of the conputer system on which an e-mail s
transmtted or received is neither determ native nor relevant to
the issue before this Court. Conversely, under Petitioners'
rationale if an enployee is allowed to work at home or another
renote location while on business on his or her personal
conputer, then any work product, transactions, or docunents
created or resulting therefrom which relate to an agency’s
of ficial business would have to be excluded from the definition
of public record, since the conputer used to create themis the
enpl oyee’ s personal conputer and is not publicly owned. Thus,
ownership of the conputer from which a docunent is generated or
received is clearly not dispositive of this issue, nor should it
even be a factor in this Court’s anal ysis.

Additionally, the Respondent's, City of Clearwater, policy
regarding its right, as an enployer, to custody, control and
inspection of e-mails is simlarly irrelevant to the issue at
hand. Whet her records are public records under the statute is
a purely legal determnation which, pursuant to well-accepted
rules of statutory interpretation nust be based on the wording
of the statute in question and not on any self-adopted |oca

policy. See Rollins v. Pizzarelli, 761 So.2d 294 (Fla. 2000).
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As this Court has recognized, the policies of agencies wth
regard to the records they maintain can neither affect nor trunp
the State |aw vis-a-vis public records. The law in the area of
public records has clearly and correctly been preenpted by the
Legislature. Just as this Court struck down as unenforceable a
city's policy limting release of public records under Fla.
Stat. Chapter 119 because the Legislature of the State has
preenpted regulation in the area of public records, it nust
disallow a policy of Appellee's from being used to alter

existing law on the issue. Tribune Conpany v. Cannella, 458

So. 2d 1075 (Fla. 1984).

Furthermore, sincean agency hasno power to keepthat whichisapublicrecord fromdisclosure,
it clearly followsthat any policy it adoptscannot create public recordsfromitemsthat arenot. Browning
v. Walton, 351 So.2d 380 (Fla. 4™ DCA 1977). While the City may choose to disclose the requested
records, itisunder nolegal obligationto do soinresponseto apublic recordsrequest, regardliessof its
internal policies.

Thus, Petitioner'sargument that thel ocation of arecord or the policy of anagency isirrelevant to
the determination under 8119.011(1) of arecord as a"public record”, and it must fail.

Therefore, thisCourt should defer tothe L egidature, whichinitswisdom, created aclear definition
of public record short of that which Petitionerswould prefer and answer the certified question in the
negative.

ARGUMENT
1. CHARACTERI ZI NG E- MAI LS AS PUBLI C RECORDS

MERELY BY VIRTUE OF THE |INCLUSION OF | NFORVATI ON

AUTOVATI CALLY ATTACHED THERETO, BUT IN NO WAY USED BY

THE AGENCY, |S CONTRARY TO LAW AND PUBLI C PCLI CY.

Petitioner, State of Florida, arguesthat every e-mail regardlessof content and characterization

under the law as a public or non-public record contains a public record: the “header”. Petitioner's



argument that theexistence of sucha“header” somehow changesthe character of theunderlying record
intoapublicrecord or isitself apublicrecord merely by virtueof itsexistenceisfatally flawed. Petitioner
falls to establish that this “header” meets the definition of a public record set forth in Chapter 119.
Petitioner dsofaillstoestablishany logical, legitimateor lega reasonwhy an automaticfeatureplaced on
acomputer program should beread as converting what isnot apublic record under thelegal statutory
definition, to a public record subject to disclosure under Chapter 119.

Wiile it nmay be true that the e-mail system enpl oyed by the
Cty contains automatic features that capture information, for
exanple, the “headers”, this fact alone is not dispositive of
the issue in the instant case. The "“header” or any other piece
of information that is automatically gathered or captured by a
conputer program does not in turn automatically becone a public
record just as witing on a piece of governnent stationary or
| etterhead or dictation onto a governnental furnished audiotape
does not. It is only if an e-mail, other docunent or tape, etc.
is "made or received pursuant to a law or ordinance or in
connection with the transaction of official business by any
agency" that such docunment is properly characterized and defined
statutorily as a public record under Florida law. Fla. Stat.
§119. 011(1) (2001).

In support of its argunment, Petitioner, State of Florida,
attenpts to equate the e-mail “headers” to phone logs or mail
| ogs of agencies which are covered by the public records |aw.
| f phone logs are used to audit bills and make paynents for
tel ephone services, they are wthout doubt public records.
However, they are not public records by virtue of their

conpilation or retention. They are public records in the exanple
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above because they are being used “in connection with the
transaction of official business of the agency”; in the paynent
of its bills. Besi des, a phone log utilized to audit bills or
confirm proper paynent thereof contains no substantive record

personal or otherwse, of the ensuing conversation or who
engaged in the conversation, but nerely serves to track phone
usage.

Petitioner further analogizes e-mail to a traditional mail
|l og. However, e-mail is not like a traditional mail log in that
the mail 1og does nothing nmore than track incomng or outgoing
"traditional" nmail. Second, the traditional nmail |og does not
exist automatically as a feature of a software program If it
exists, it is because an enployee created it, in the course of
and execution of his public duties, "in connection with the
transaction of official business", which would then make it a
public record. Third, while a nmail log is a device for tracking
whi ch could include the nanes of the senders' recipients, tines
and dates, etc., it and of itself does not contain content.
Conversely, while an e-mail's automatic "header"” by its very
nature can track all of the above, if attached physically to the
e-mail, it also contains content sonme of which could be persona
in nature and thus, not a public record subject to disclosure.

Petitioner attenpts to characterize the "headers"™ as a
record of the use of governnent equipnent. However, there is
nothing in the record to establish, or even suggest, that the
“headers” on the e-mails in question are used as a record of use

of governnment equipnment in connection wth the transaction of



official business by the City. In fact, the record is
conpletely devoid of any evidence which establishes or suggests
that these “headers” the State is ready to | abel public records
are used in any way at all by the Cty. For exanple, the record
fails to contain any suggestion that the Gty of earwater
utilized these "headers" as a log, as suggested, or to audit
track or retrieve information regarding conputer usage or
anyt hi ng el se. Merely because there is the potential to create
a log out of the information is not enough to bring the
information into the definition of public record. Li kew se,
there is nothing in the record suggesting that the “headers” are
made or received pursuant to |law or ordinance. Therefore, the
"headers" do not fall within the definition of public record nor
do they cause the substantive remainder of the e-mails in
gquestion to do so.

Petitioner also attenpts to include the e-mails in the
definition of public record by arguing that the Cty failed to
cite an exenption to keep them from public disclosure under
8119.011(1). However, this argunent is inapplicable to the
instant case. The Gty correctly did not argue an exenption as
a "personal" e-nmail does not fall wthin the definition of a
public record. Thus, there is no reason to address whether they
are properly exenpted froma class to which they do not bel ong.

Shevin v. Byron, 379 So.2d 633 (Fla. 1980). Absent a

determnation that the subject e-mails or other persona
material is a public record, there is no need to |look for an

exenption to prevent their disclosure. Thus, in accordance wth
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the Second District Court of Appeal, this Court need not address
t he exenption issue.
Petitioner correctly points out that Florida Courts have

consistently held that e-mail may be a public record, e.g. In

re Anendnents to Rule of Judicial Adnministration 2.051, 651

So. 2d 1185 (Fl a. 1995) (emphasisadded). However, thisof courseisconditioned onwhether
thee-mail meetsthe statutory definition of apublicrecord. Simply alowingtheexistenceof automatically
capturedinformation to turn something that isnot within the definition of apublicrecordintoapublicrecord
is adverse to public policy.

Thepublicclearly hasaninterestin, and aright of accessto, public recordsasdefined by law. The
public policy of the State supportsopen government whereby taxpayersare abletoinspect recordsmade
or receivedin connectionwiththeofficial businessof any publicbody, officer or employeeof the State.
FLA.CONST. art. I, 8 24. However, the public policy of the State cannot be extended or enlarged as
Petitioner argues.

AsthisHonorable Court stated in acaseinvolving thediscl osureof persona itemskeptin public
personnel records, “theright of accessto personnel recordsisnot theright torummagefreely through

public employeeslives’. Michel v. Douglas, 464 So.2d 545 (Fla. 1985). AlthoughthisCourt ruledthat

therecordsinquestioninthat casewerepublicrecords, thereasonfor that holdingwasnot based onthe
agency'spossession of therecords, but ontheir inclusion aspart of the public personnel recordsmaintained
for publicbusinesspurposes. Any smilar useisglaringly absent fromtheinstant case. Followingthissame
reasoning, itisclear that the District Court properly denied the Timestheright to“ rummagefredy” through
personal recordsmerely held and not used by the City. Theexisting publicrecordslaw, aswritten, protects
the public'sinterestin maintaining theavail ability of information and accessto recordsconcerning theway
the government isbeing run. It does not need to be expanded beyond its current bordersin order to
protect thepublic'sinterest. Moreover, aswill bediscussedinfra, thejudiciary doesnot havetheright nor
the power to rewrite the legidlation.

Thee-mailsthe Timesseeksintheinstant casewould be publicrecordsunder thepurview of the
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public recordslaw if they were being used for any official business of the agency, such as compiling,
tracking or auditing either the content or source of the e-mails received by the City's employees. If,
however, asintheinstant case, an agency merely maintainsrecordsor informationonitsserver duetoan
automaticfeatureof softwareit haspurchased, butinnoway usesthisinformationfor official businessor
otherwise, it would be contrary to law to requireitsdisclosure. Infact, requiring itsdisclosurewould
contravene clearly established legidative intent set forth in the public records statute.

Although, itispublicpolicy of the Stateof Floridathat all " publicrecords’ areopentothepublic,
that policy cannot beextended to arguethat all itemsin the possession of agency regardlessof their useand
regardless of whether they fit the definition of public record adopted by thelegidature become public
recordsmerely by virtueof their location. Infact, thepublicwill behindered, not hel ped, if suchareading
issupported. If thisCourt acceptsthe Times argument that thel ocation of informationisdispositiveonthe
definition of whether itisapublicrecord, agencieswill berequired to spend moreof their limited resources
toavoid destroying itemsunconnected to theagency'sofficia busnesswhich by virtueof their location have
been deemed public. Such adeterminationwould a so requireagenciesto maintainthese persona e-mails
insuch away that they may be accessed if later requested. All of thiswill berequired to bedoneat an

unreasonable cost to the taxpayers.

L. THE CERTI FI ED QUESTI ON MUST BE ANSWERED
IN THE NEGATIVE TO PREVENT THE COURT FROM ENCRCACHI NG
ON THE LEG SLATURE' S PONER TO ENACT LAWS.

ThisCourt cannot, and should not do what the L egislature hasnot chosento do. Gaddv. News
Press Publishing Co., Inc., 412 So.2d 894 (Fla. 2™ DCA, 1982). Atrticle I, Section 3, Florida

Constitution states: " Thepowersof the Stategovernment shall bedividedintolegidative, executiveand
judicial branches. No person belongingto onebranch shall exerciseany powersappertainingtoeither one

of the branches unlessexpressly provided herein.” Asstatedin Statev. Barquet, 262 So.2d 431 (Fla.
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1972),itisagenera principlethat thecourtsarelaw-interpreting and not |awmaking bodies, and thusthey
haveno power to makethelaw. Consequently, lawmaking isalegidativefunctionand not afunction of

thejudiciary. Moreover, thecourtshaveno power toamend, change, modify, rewrite, enlargeor overrule

vaid laws, even if they do not meet with the court's approval. Seee.g., Sarasota Herald-Tribune v.
SarasotaCounty, 632 So.2d 606 (Fla. 2™ DCA 1993); Statev. Globe CommunicationsCorp., 622 So.2d

1066 (Fla. 4™ DCA 1993). When faced with an unambiguous statute, the courts are without power to
construe an unambiguous statutein away which would extend, modify or limit itsexpresstermsor its
reasonableand obviousimplications; to do sowould bean abrogation of |egidative power. Statev. Rife,
789 So.2d 288 (Fla. 2001).

I nessence, Petitionersareasking thisHonorable Court toimpermissibly enlarge, extend and/or
rewritethepublicrecordslaw. Specificaly, Petitionersarguethat apublicemployees persona e-mails
meet thedefinition of apublicrecord asdefinedin 8119.011(1) despitethefact that itisneither madeor
received pursuant tolaw or ordinance nor in connection with thetransaction of official businessby any
agency asstatutorily required. Inaccepting Petitioner'sargument, thisCourt would beencroaching onthe
legidativebranchinviolation of theFloridaConstitution. Additionally, accepting Petitioner'sargument
wouldfurther resultinaviolation of theseparation of powersdoctrine. Thus, thisCourt shouldrefrainfrom
impermissibly enlarging, extending or rewritingthecurrent law. Finally, any such substantivestatutory
changesproperly lieswithintheprovinceof the L egidatureand thejudiciary should refrainfromusurping
legidative power.

V. ANSWERI NG THE CERTI FI ED QUESTI ON I N THE

NEGATI VE WOULD ENSURE THAT PUBLI C EMPLOYERS WERE NOT

D VESTED OF THEIR MANAGEMENT DUTIES AND THAT THE

AUTHORI TY OF THE COW SSI ON ON ETHI CS UNDER FLA. STAT.

CHAPTER 112, ET. SEQ [|S NOTI' COVPROM SED.

Respondent, City of Clearwater mai ntai nsitsempl oyees pursuant to Section 2.282 of the City code
whichveststheauthority and theduty of appointments, dismissal's, suspensionsor demotionsof employees
inthe City Manager. CLEARWATER, FLA., Code 8§ 2.282 (1980). Consequently itissolely the City

Manager or hisor her designeewhoisvested with theauthority to apply the personnel rulesand ensure

that employeesareproperly appointed, disciplined or dismissed. |nherentinthisduty istheauthority to
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determine when investigations into employee's performance or behavior are appropriate and the
responsibility to conduct the same. Allowing the public records law to be read as suggested by the
Petitioner and used asattempted intheinstant caseto ferret out empl oyee mi sconduct would servetovest
thepower of management over publicemployeesin personsother thanthat towhomitisgiveninthelaw.
Such aresult would clearly be contrary to public policy.

Clearly, both management and public employeeshaveaduty to answer tothecitizenry of Florida
at large. However, theduty to manage and monitor thoseemployeesisvested in public managerswho
answer directly or indirectly to either appointed or elected officials. Any misdeeds or misuse of
governmental property by public employeesisindeed aseriousissuedeserving of recognition. However,
itwould beinappropriate, and violate current law, toidentify and correct such behavior by dlowing citizens
investigationsto be conducted under theauspicesof publicrecordslaw into non-publicrecords. Upholding
the District Court'sopinion and answering the certified questionin the negative does not, however, as
Petitioner suggestsleavethepublicat largewithout recourseintheevent that thereisaquestion about the
improper or excessive misuse of public property.

TheLegidatureappropriately saw fitin Section 8(f) Articlell of theFla. Constitution and Chapter
112, Fla. Stat. toestablish ethical constraintsfor public officersand employeesand createaCommission
onEthicstoenforcethem. Fla. Stat. 8112.313(2001), et. seq. and 8112.320(2001) Asspecifically set
forthinFla. Stat. §112.311, theL egidatureintended that the code " servenot only asaguidefor theofficia
conduct of public servantsinthisstate, but a so asabasi sfor disciplineof thosewhoviolatetheprovisions
of thispart." Moreover, the Commission on Ethicsischarged by theL egidaturewith theenforcement of
thiscode. The Commission on Ethicsisvested with investigatory powersand, aspart of itsdutieshas
authority toinvestigatealeged misuseof public property or other misdeedsby publicemployees. Fla Stat.
§112.322(1) (2001). Theseinvestigatory powersareevengreater than theright to disclosureprovided
to the public as awhole in Chapter 119.

Consequently, the publicisnot without recoursein theevent of suspected misuseof governmental
resourcesasthePetitionerssuggest. Whilethepublicisnot legaly authorized to go on afishingexpedition

through non-publicrecordsautomatically heldin computer databases by public agenciesunder theguise
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of apublicrecordsrequest, thereisstill astatutory mechanism availableto remedy themisuse of public
property. Any citizen may, and arguably has, theduty to report suspected misuseof public property tothe
Commissionon Ethics, whothelegis ature hasdeemed the appropriate body to conduct morein-depth
investigations than that which might be possible under the public records law.

Therefore, thisCourt should answer the certified questioninthenegative, refusingtoextend, enlarge
or rewrite 8119.011(1). Todo sowould properly leavetheduty of public employee management and
disciplineintheCity of Clearwater, and theduty of investigationsinto aleged misuseof public property in
those in whom the law vestsiit.

V. PUBLI C PCLI CY SUPPORTS A FI NDI NG THAT RECORDS

CENERATED BY PUBLIC EMPLOYEES LIM TED | NCI DENTAL

PERSONAL USE OF THEIR AGENCI ES' COWUTER SYSTEMS ARE

Tg. PUBLI C RECORDS UNDER FLORI DA STATUTES, CHAPTER

Initschallengetothe City’ spolicy of alowingincidental personal useof itscomputers, Petitioner
argues that any use of the government provided computers by City employeesis aviolation of the
proscription against the use of public resourcesfor personal gain under Fla. Stat. 112.313(6). This
argument istoo simplistic. Whileit istrue that misuse of public property is prohibited by Fla. Stat.
8112.313(6), that prohibition cannot beread to support the proposition that any privateuse, evenancillary
use, mustviolatethelaw. Infact, ancillary usemay not only be permissibleunder the Codeof Ethics, but
may aso be appropriate for public policy reasons.

I nspecificinstances, publicemployersmay not only wishtoalow ancillary private useof public
computer systems, but may actualy wishto encourageitinlimitedinstances. For example, employersoffer
benefit planswhich they may wish employeesto havethe permissionto accesson-line. Pharmacy benefits
areoftentimesincludedin benefit plansand, somebenefit plansoffer pharmacy by mail programsby which
employees may obtain certain drugs at a reduced cost through the mail, or over the internet. These
programs typically contain savings not only for the employee participant, but also for the employer.
Therefore, it might bethedecision of apublic employer toalow and encourage use of computersprovided

at work for similar purposes. Clearly insuch casestheinformation sent viae-mail, which might beboth

medical in nature (exempted specifically under thelaw from disclosure) and payment related (for which
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thereisno exemption) should not becomea public record subject to disclosuremerely becauseit wassent
viapubliccomputer. Prohibiting or curtailing such usenot only underminesthe publicemployer'sability to

providebenefitstotheir employeesbut possibly increasesthe cost of providing such benefitsunnecessarily.

Thesameargument may bemadewithregardto deferred compensation benefitsand retirement
benefitsavailable to public employees. Often there are websites that employees can access to make
changestotheir contributionsand seek information. Itisinthebest interestsof not only theemployees,
but aso the public employers, to alow use of public resources for these types of use. Informed and
proactive retirement planning provides abenefit to employeesaswell asto society asawhole. Thus,
incidental use of government telephones or computers to access such benefit information should be
encouraged and permitted. Without creating anew class of public records, any true misuse of public
property cantill beaddressed, either through disciplineby publicemployers, or throughtheinvestigation
procedures of Florida Statutes, Chapter 112.
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CONCLUSI ON

For theforegoing reasons, AmicusurgesthisHonorable Court to answer thecertified questionin

the negative.
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