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PRELIMINARY STATEMENT

Appellant, Edward J. Zakrzewski, appeals from the denial of his Rule 3.850
postconviction relief motion by the Circuit Court of theFirst Judicial Circuit, Okaloosa
County, Florida, following an evidentiary hearing. Referencesto appellant will beto
“Zakrzewski” or “appellant,” and references to appellee will be to “the State” or
“appellee.” Therecord on appeal consists of four volumes. Therefore, thereference
“PCRI11-320" refersto Volumell, page 320 of the postconvictionrecord. Inaddition,
based on the nature of appellant’s claims for relief, Appellee relies upon the direct
appeal record, which consisted of ten volumes. The State therefore respectfully
requeststhat the Court takejudicial noticeof itsfileinappellant’ sdirect appeal, cause
number 88367. Thereference”DA [1X-1020" refersto Volume I X, page 1020 of the

direct appeal record.



STATEMENT OF THE CASE AND OF THE FACTS

Original Trial Proceedings

Zakrzewski was charged by indictment on November 10, 1994, with thefirst-
degree murders of hiswife Sylvia, 8-year-old son Edward, and 5-year-old daughter
Anna(DA 1-15-16A), occurring on June 9, 1994. Following hisarrest and return to
thejurisdiction, having fled to Hawaii after the murders, Zakrzewski pled as charged
on March 19, 1996 (DA 11-241-242; DA 111-442-446)*. The case then proceeded to
the penalty phase (DA IV-X; see DA 11-310).

As found by this Court,

[t]he evidence presented during the penalty phase established the
followingfacts. Zakrzewski and hiswife had been experiencing marital
problems for some time prior to the murders. Zakrzewski twicetold a
neighbor that he would kill hisfamily rather than et them go through a
divorce. OnJune9, 1994, the morning of the murders, Edward called
Zakrzewski at work and stated that Sylviawanted adivorce. During his
lunch break, Zakrzewski purchased amachete. Hereturned towork and
completed his daily routine. That evening, Zakrzewski arrived home
before hiswife and children. He hid the machete in the bathroom.

After hisfamily arrived home, Zakrzewski approached Sylvia, who
was ditting alone in the living room. He hit her at least twice over the

1Zakrzewski signed the“ Written Plea” on March 15, 1996, which wasfiled in
thecircuit courtonMarch 19, 1996 (DA [1-241-242). Zakrzewski’ sguilty pleaswere
made on the record in open court on March 19, 1996 (DA 111-427, 442-446),
notwithstanding appellant’ sassertion that hisguilty pleaswereaccepted at aMarch 25,
1996 hearing. Compare Initial Brief of Appellant (hereinafter “App.Br.”), at 2.

2



head with a crowbar. The testimony established that Sylvia may have
been rendered unconsciousasaresult of these blows, although not dead.
Zakrzewski then dragged Sylviainto thebedroom, wherehehit her again
and strangled her with rope.

Zakrzewski then called Edward into the bathroom to come brush
histeeth. AsEdward entered theroom, Zakrzewski struck the boy with
the machete. Edward realized what his father was doing and tried to
block the blow with his arm, causing a wound to his wrist. Further
blows caused severe head, neck, and back injuries, and resulted in death.

Zakrzewski then called Annainto the bathroom to brush her teeth.
Zakrzewski testified that he hit the girl with the machete as soon as she
entered the bathroom. The State's expert testified that the blood spatters
from Annashow that the girl waskneeling over the bathtub when shewas
struck by the machete. Cuts were found on Anna's right hand and
elbow, consistent with defensivewounds. The blowsfrom the machete
resulted in Annas death. The evidence was in conflict as to whether
Annawas aware of her impending death.

Finadly, Zakrzewski dragged his wife from the bedroom to the
bathroom. He still was not sure if she was dead, so he hit her with the
machete. Sylvia died from blunt force injuries as well as sharp force
injuries.

Followingthemurders, Zakrzewski droveto Orlando and boarded
a plane bound for Hawaii. While in Hawaii, Zakrzewski changed his
nameand lived withafamily who ranareligiouscommune. After hehad
beentherefour months, thefamily happened towatch thetelevision show
“Unsolved Mysteries,” which aired Zakrzewski’ s picture. Zakrzewski
turned himself in to the local police the next day.

During the penalty phase, the State presented three aggravating
factors. (1) the defendant was previously convicted of other capital
offenses (the contemporaneous murders), (2) the murders were
committed in a cold, calculated, and premeditated manner without
pretense of legal or moral justification (CCP), and (3) the murderswere

3



committed in an especially heinous, atrocious, or cruel manner (HAC).
Zakrzewski presented two statutory mitigators. (1) no significant prior
criminal history and (2) the murderswere committed whilethe defendant
was under the influence of extreme mental or emotiona disturbance.
Zakrzewski also presented twenty-four nonstatutory

mitigators.*

Thejury recommended the death penalty for themurdersof Sylvia
and Edward, both by avote of seventofive. Thejury recommended life
imprisonment for the murder of Anna.

As to each of the murders, the tria court found that al three
aggravating circumstanceswere proven beyond areasonabledoubt. The

1 Zakrzewski presented the following nonstatutory mitigating
factors: (1) thedefendant turned himself in; (2) the defendant pled guilty;
(3) the defendant isan exceptionally hard worker; (4) the defendant was
ontheDean'sListinhisthird year of college; (5) the defendant servedin
an exemplary manner in the United States Air Force; (6) the defendant
showed severegrief and remorse; (7) the defendant wasaloving husband
andfather until the offense; (8) the defendant wasunder great stressdue
to work, college, child care, housework, and lack of sleep; (9) the
defendant is a patient and humble man; (10) the defendant was raised
without his natural father in hishome; (11) the defendant had alack of
prior domesticrelationships; (12) thedefendant’ sroleinhismarriagewas
passive in a union dominated by his wife; (13) the defendant received
littlereligiousupbringing; (14) the defendant hasembraced the Christian
faith since the offense; (15) the defendant was a hyperactive child and
was medicated onritalin; (16) the defendant has along term adjustment
disorder; (17) the defendant was suffering from a major depressive
episode; (18) the defendant has potential for rehabilitation; (19) the
defendant exhibited good behavior while hiding for an extended period
of time under an assumed name; (20) the defendant was a loving and
good son; (21) the defendant is intelligent; (22) the defendant is well
thought of by friends, neighbors, and co-workers; (23) thedefendant was
impaired by acohol at thetime of the offense; and (24) the defendant is

4



not a psychopath.

trial court gave significant weight to both of Zakrzewski’'s statutory
mitigators. The trial court also considered and weighed each of
Zakrzewski's nonstatutory mitigators.? Thetrial court concluded that the
aggravating circumstances outwei ghed the mitigating circumstancesfor
al three of the murders. The trial court followed the jury’s
recommendation of death for the murders of Sylviaand Edward. The
trial court overrodethe jury’ srecommendation of lifefor the murder of
Anna and imposed death sentences for all three murders.

2 The trial court gave substantial weight to factors 6 and 7;
significant weight tofactors 3, 4, and 5; littleweight tofactors1, 2, 8, 9,
10,11, 13, and 14; and slight weight tofactor 19. Theremaining factors
were given no weight.

Zakrzewski v. State, 717 So0.2d 488, 490-491 (Fla. 1998), cert. denied, 525U.S. 1126

(1999); see dso DA 11-310-320 (Sentencing Order); DA X-1274-1275 (jury

recommendation).

Direct Appeal
Zakrzewski filed his notice of appea on June 26, 1996 (DA 11-333), and
subsequently raised the following nine points on direct appeal:

(1) thetrial court erred by finding HAC; (2) thetrial court erred by
finding CCP; (3) the death sentenceis not proportionately warranted in
thiscase; (4) thetrial court erredinoverriding thejury’ srecommendation
of lifefor Anna; (5) thetrial court allowed prejudicial photographsof the
victimsto be admitted into evidence; (6) thetrial court permitted State's
mental health expert to testify about Nietzsche and his views on
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Christianity; (7) thetrial court permitted the State'smental health expert
to testify, when the testimony did not rebut the testimony of
Zakrzewski’ smental health expert; (8) thetrial court failedtoinstruct the
jury that Zakrzewski’ sability to understand hisconduct wassubstantially
impaired; and (9) the trial court failed to instruct the jury on each of
Zakrzewski’ s nonstatutory mitigating factors.

See Zakrzewski, 717 So.2d at 492.

ThisCourt affirmed appellant’ s sentenceson June 11, 1998. Zakrzewski, 717
S0.2d at 495. Rehearing was denied on September 9, 1998, and the United States
Supreme Court denied Zakrzewski’ spetitionfor writ of certiorari on January 25, 1999.

Zakrzewski v. Florida, 525 U.S. 1126 (1999).

Rule 3.850 Proceedings

On January 24, 2000, Zakrzewski, through counsdl, filed his “Defendant’s
Sworn Motion For Post-Conviction Relief” (PCR 1-3), and “Defendant’s
Memorandum Of Law In Support Of Sworn Motion For Post-Conviction Relief.”
(PCRI1-7). Appellant thereafter filed his“ Compl ete, Amended Postconviction Motion
To Vacate And Set Aside The Defendant’s Guilty Pleas, Judgments And Death
Sentences’ onJune 28, 2001 (PCR11-192). Therein, Zakrzewski raised thefollowing
issues. “Ineffectiveness Based Upon the Violation of the Defendant’s Fourth

Amendment Right to be Free From Unreasonable Searches and Seizures’ (PCR 11-



203-219); “The Defendant’ s Guilty Pleas Were Not Constitutionally Voluntary And
Must Be Set Aside” (PCR11-219-223); “ ” TheRight to aFair Penalty Phase Jury Trial
by aPanel of Impartial, Indifferent Jurors(TheVenuelssue)” (PCR1-223-237); “The
Prosecutor’ sImproper and Prgjudicial Closing Argument and TheFailureof Defense
Counsel to Protect Their Client” (PCR 11-238-247); and thecumul ative effectiveof tria
counsel’s “errors and omissions.” (PCR 11-247). Upon issuance of the “Order To
Show Cause” by the circuit court (PCR 11-252), the State filed its “Response
Opposing ‘ Complete, Amended Postconviction Motion To Vacate And Set Aside
The Defendant’ s Guilty Pleas, Judgments And Death Sentences ” on November 27,
2001 (PCR 11-253). On February 14, 2002, appellant filed a motion seeking judicial

notice of his claim pursuant to Apprendi v. New Jersey, 530 U.S. 466 (2000), not

previoudly raised, or, aternatively, to amend the amended postconviction motion to
include the Apprendi claim (PCR 11-293-299).

Following a Huff? hearing on March 14, 2002, the circuit court held an
evidentiary hearing on May 23, 2002 upon claims one, two, and four raised by

Zakrzewski’ sRule 3.850 motion (PCR11-384, 386).2 Appellant’ sthird claimfor relief,

?Huff v. State, 622 So.2d 982, 983 (Fla. 1993).

3Both the Transcript Of Record Master Index and the Index for Volume |11

inaccurately reflect that page 384 of therecord islocated at the beginning of Volume
[l.



the venue issue, was withdrawn during the Huff hearing (see PCR 111-386).
Attheevidentiary hearing, evidence wasadduced upon appellant’ stwo claims
of ineffective assistance of counsel and regarding thevoluntarinessof hisguilty pleas:

1. Counsels' decision not to object to certain closing arguments

Upon hisclaimthat trial counsel rendered ineffective assistance of counsel for
failing to object to various statements made by the prosecutor in his penalty phase
closing argument, Zakrzewski testified that hefelt that counsel should have objected
to comments about Zakrzewski’s religious beliefs, and that he did not authorize
counsel to not object to arguments referring to appellant’ s children as “babies’ and
about appellant going to “Disneyland”* (PCR 111-401, 404, respectively).

Lead defense counsel, Chief Assistant Public Defender Issac Bruce Koran,
testified in general that if hedid not object to aclosing argument, it wasamatter of trial
tactics or that he did not feel that it was objectionable (PCR 111-428, 449). More
specifically, Koran addressed each of the arguments that appellant contended an
objection should have been made: (1) referenceto thechildren as* babies’ wasnot an

appropriate objection, asit was not unusual vernacular inthe areato refer to children

“Whilepostconvictionrelief counsel questioned appellant about trial counsel’s
referenceto “Disneyland,” the prosecutor’ sargument at trial was actually to the fact
that appellant travel ed to Orlando after committing the murders and makesreference
to “Disney World.” (DA X-1224).



under the age of ten as “babies,” and even if objectionable, counsel did not want to
appear “ obstreperousor argumentative’ infront of thejury (PCR 111-446); (2) defense
counsel did not know that it would have been worthwhile to have objected to the
prosecutor’ s reference to appellant as a“ mass murderer” and believed that the state
does have somelatitudein the languageit can use during closing argument (PCR 111-
447); (3) defense counsel did object to the prosecutor’ s argument asking the jury to
Imaginethe painthe crow bar would have caused in killing appellant’ swife (PCRI11-
447-448); (4) reference to “Disney World” did not warrant an objection as defense
counsel “feltlikeit didn’t really scorewiththejury, that it was- - to mewasalittlebit
over thetop, | didn’t really think you were helping yourself withthe jury and | didn’t
think it wasworth objecting to.” (PCR I11-450-451); and (5) defense counsal did not
object toremarksconcerning appellant’ sreligiousbelief sbecausethe prosecutor “ had
evidenceof writingshe[Zakrzewski] had made subsequent to being brought back here
to thisareaand they seemed relevant to usthat you’ d be ableto arguethat.” (PCRI11-
456).

Assistant Public Defender Elton William Killiam, co-counsel for the defense,
also testified regarding the decision of the defense not to object to certain closing
arguments by the prosecutor. Attorney Killiam testified that he did not hear anything

during theargument for which hebelieved it necessary to make an objection (PCR111-

9



464), and stated that he “thought it [the argument] was a fair comment on the
evidence.” (PCR 111-465). Killiam further testified that

[m]y strategy is normally to kind of sit back and more or less let the
prosecutor hang himself if he’' s becoming repetitive or obnoxious. If |
seethejury reacting favorably to argumentsor if | feel likemy objection
would not be sustained and it would only turn off the jury because| feel
like these cases have to be won on thetrial level and we're dealing with
people and so | tend not to object as much as some othersthat | practice
with smply because | feel likein dealing with juries sometimesit’ s not
good practice to object unlessit’s areally strong objection.

(PCR I11-465).

2. Counsels decision not to seek suppression of the evidence

Pertaining to appellant’ sclaim that trial counsel rendered ineffectiveassistance
upon failing to file a motion to suppress evidence seized from the residence,
Zakrzewski testified that he did not authorize hisattorneysnot to challengeadmission
of the evidence (PCR 111-404-405).

Co-counsel Koran testified on theissue that in aserious homicide case that he
certainly would look very hard at attempting to suppress evidence that the state
intended to admit (PCR 111-429). Concerning Koran's decision not to seek
suppression in Zakrzewski’ s case, the following colloquy occurred:

Q [by theprosecutor] Now, concerning the alegation that you
wereineffectivefor faillingtofileamotionto suppress. Wouldyou agree

10



that based on the facts known to you at the time, not only the facts
known from the discovery, from law enforcement, but from the
statements madeto you by your client that therewere numeroustheories
under which the motion to suppress would be denied?

A [by Mr. Koran] | feltlike -- that'swhat | felt. | just felt likea
motion to suppress was probably, was not probably, | felt it was
certainly afutileexercise. | could have filed amotion and therecord is
clear, | didn't, but it just didn’t feel like it had any possibility of being
granted based on -- based on the discovery. | didn’t want to say that |
had not made a decision on that until after we had taken discovery
depositions and talked to the witnesses to see what they had to say.
After they testified, | just felt like there was simply zero chance in my
opinion that the court would grant a motion to suppress and if the
court didn’t then an appeals court would see it differently.

Q Did you fedl like it was likely that the court would find the
trial court would find that ther e wer e exigent circumstances at thetime
of the entry by Deputy Baczek?

A | felt like it was certain that the court would.

Q  Didyoualsofeel that it waslikely the court would find that
Mr. Zakrzewski had abandoned that home?

A | felt like the court would come to that conclusion aswell.

Q Did Mr. Zakrzewski tell you as he told us today in his
earlier testimony that he had, in fact, no plans to return and that he
had abandoned the home?

A Yes

Q  Didyou also fed that it wasinevitable that the bodies and
the evidence within the home would be discovered?

A Yes.
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(PCR |11-443-444) (emphasis added).

Co-counsel Killiam testified that he and Koran discussed the matter of
suppression and Killiam “was convinced after talking to Mr. Koran that that was not
going to be afruitful avenue to spend our energy.” (PCR I11-462-463).

The State presented the testimony of Harold Edward Mason, adeputy with the
Okal oosa Sheriff’ sDepartment at thetimeof the hearing but First Sergeant for the Air
Warfare Center and Senior Master Sergeant in the Air Force on June 13, 1994, when
the victims were found. Deputy Mason testified at the postconviction evidentiary
hearing that appel |lant was one of Mason’ stroops and that appellant’ s supervisor Mr.
Holley called at 11:30 a.m. or noon on June 13, 1994 to report that appellant was not
at hisclassasscheduled (PCR 111-482, 483). Becauseit wasvery unlike Zakrzewski
to miss a class, Deputy Mason thereupon contacted the hospitals at Eglin and Fort
Waltontoinquireasto whether Zakrzewski had beeninvolvedinanaccident (PCRI11-
483). Mason called both the sheriff and police departments but again was not ableto
|earn anything regarding Zakrzewski’ swhereabouts (PCR 111-483). Mason then went
with another supervisor, Tech Sergeant Vicki Schmidt, to Zakrzewski’ shouse (PCR
[11-483). At the house, there was no response to knocking on the door, and Mason

observed that the air conditioner was on, found a broken window in the back of the
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housewith thescreenreplaced, and therewasagreat deal of mail inthemailbox (PCR
[11-484-485). Based upon that information, Mason recontacted the sheriff’s
department and requested that they come and check Zakrzewski’ s house (PCR I11-
485). Mason provided al of theaboveinformationto Deputy Baczek when hearrived
at the house (PCR 111-486).

The deposition of Deputy Robert Baczek, taken on May 1, 1995 on behalf of
appellant, wasadmitted during the postconvictionevidentiary hearing (PCR 111-475-
481; see PCR11-359-383).> Deputy Baczek had been aroad deputy for approximately
ayear and ahalf in June, 1994 when he was dispatched to the Zakrzewski residence
(PCR 11-365-366). The call went out asa“welfare check,” which isacheck “onthe
health and well being of apersonresiding at that address.” (PCR 11-366). Atthescene
Deputy Baczek was contacted by Senior Master Sergeant M ason and Sergeant Schmit,

saying that they were concerned that their sergeant that is employed at

Eglin Air Force Base had not shown up for work that day, and they were

concerned that something might have happened to him becausethiswas

unlikeanything that they’ reused towith him. Hewasvery punctual and
aggressive with his military duties.

(PCR 11-366). After being advised by Mason and Schmit as to their observations,

Deputy Baczek inspected the outside of theresidence (PCR 11-367). Heexplained his

>The deposition is bound separately from Volume Il of the record, and is
located within the Transcript Of Record, Exhibit Index.
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decision to enter the house as follows:

A. Yes, | wascdling inside through the broken window. At
that time | got no response. Based upon the evidence that | saw, the
broken window and the screen being up, glass being inside and out and
the screen being back up, | felt that that was kind of curious and out of
the ordinary that somebody would break a window and put a screen
back. | feared for the welfare of whomever may have beenin the house
at that time, thinking that there may have been a burglary, the family
may have been on vacation or something like that. At that time |
notified our dispatcher that based upon this | was going to enter the
house through the broken window to check on the welfare and see if
there had been any kind of burglary inside.

k% k%
(PCR 11-368) (emphasis added). In addition, upon making hisinitia entry into the
house, additional facts put Deputy Baczek on notice that something was not right
(PCR 11-369-370).

Finally, the parties stipulated that “[a] continuing investigation would have
happened and eventually an entry would have been made.” (PCR I11-479). It was
further stipulated that all evidencewas seized pursuant to asearch warrant, and that the

victims' bodies were discovered upon the earlier entry (PCR 111-489).

3. Voluntariness of appellant’ s quilty pleas

Although pled that counsel told him“he had no choicebut to plead guilty since

the state could introduce the evidence seized as a result of theillegal search of his
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residenceand, thereby, easily provehisguilt” (PCR11-219), Zakrzewski did not testify
tothosefactsat theevidentiary hearing. Rather, appellant testified that he pled guilty
in order to prevent the photographs of the murder scene from being shownto thejury
during the penalty phase of trial (PCR 111-395). According to appellant, “they [his
attorneys| promised methat if | pled guilty and went to the penalty phase that they
would stop -- suppress the photographs.” (PCR 111-395, 396). Appellant further
testified that “Well, Mr. Killiam, Mr. Koran told me that if | went straight to penalty
phase they would suppressthe pictures. The pictureswould not be shown. That was
my big concern and | agreed to it.” (PCR 111-397). During cross-examination,
Zakrzewski testified ontheissuethat counsel had told himthey would get the pictures
suppressed by filing a motion and promised that the judge would grant the motion
(PCR11-412). Appellant did not remember whether his attorneystold him whether
it was up to thejudge or the lawyers asto who would decide if the pictures would be
admitted into evidence (PCR 111-425).

Co-counsel Koran testified at great |length regarding Zakrzewski’ s contention
that defense counsel promised that the photographs would be excluded if appellant
pled guilty:

Q [by postconvictioncounsel, Mr. Harrison] Okay. Let me

ask you this. Mr. Zakrzewski claims that he was assured by you that
those photographswould never be seen by thejury. Now, isheaccurate
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aal?
A [by Mr. Koran] No, sir, not asto that, that’s not correct.

Q Okay. Is there any possibility that he may have
misunderstood you in that regard?

A Whenwetak toaclient -- I’ vebeen doing this-- I’ ve been
an attorney since 1972 and | do my very best to usethe Englishlanguage
insuch away that it doesnot confuse my client and that it communicates
in words that a client can understand based on their level of education
and intelligence what we'retrying to say. | cantell you this much, that
| believed based on the conversation | had with Mr. Zakrzewski and,
of course, we had many conversations during the period of time we
represented him that it was my belief that he understood exactly the
situation and the situation was that we would try to limit the
photographs. We told him that evidence would be presented in the
penalty phase and we would try to limit those -- that evidence as best
we could, but to say that we communicated to Mr. Zakrzewski or
intimated or in any other way said anything that | felt could have given
him the impression that the photographs would never come in, | can
tell you categorically that’s not correct.

Q  Would you agree at |east that he expressed to you prior to
the time that he signed the plea agreement that he was very concerned
about those photographs?

A Yes, | would agree.
Q  What did hetell you about that?

A That he was concerned that this -- that these photographs
would come in and he felt that it was because of the nature of the
photographs hefelt that it was -- he just hated to see photographs of his
children published in such away or promulgated in such a way that
people would see them and we agreed that it would be in everybody’s
best interest maybenot for the samereasonthat hefelt, but | certainly felt
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itwould beinhisbest interest that those photographs not be promul gated
and so weindicated wewould do everything we could to try to keep that
from happening, but we never told him that it wouldn’t happen. We
simply said we would file a motion and see what the judge would do.

* * * * *

Q [by Assistant State Attorney, Mr. EImorelOkay. Now,
concerning whether you would have -- and | realize you categorically
deny that any statement was madeto Mr. Zakrzewski that might haveled
him to believethat you were promising him exclusion of all photographs
of his wife and children -- concerning that, do you recall specifically
discussing that issue with him, the motion to exclude the photographs?

A[byMr.Koran] |can'trecal myactua conversationswith Mr.
Zakrzewski. | canrecall hisconcern over the photographs. | remember
his talking to me about that and | know we filed the motion, but | don’t
recall any specific conversations. | can't give any more detail than that
redly.

Q | gather that he was -- he would have been pained for other
persons to see what he had done to hiswife and children?

A | don’t think that wastheway heputittous. | think hejust
felt so bad that they would be displayed in such away. That -- to me
that was as | recall -- that was certainly part of it.

Q Now, you've tried numerous homicides prior to Mr.
Zakrzewski?

A Yes, Sir.

Q  Haveyou ever been successful in having a court throw out
al pictures of homicide victims?

A No.
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Q  So you wouldn't have been promising him on past
experience?

A No, sir.

THE COURT: Mr. Koran, did you ever tell Mr.
Zakrzewski or did you ever assure Mr. Zakrzewski in any manner
whatsoever that if he would plead guilty that you would guarantee that
the jury would not see the photographs of the victims in this case?

MR. KORAN: No, Judge Barron, | never did.

THE COURT: Did you ever entice him or -- do you
recall any conversations with Mr. Zakrzewski in which you tried to
entice him to plead guilty in exchange for telling him anything about
the photographs?

MR. KORAN: No, except -- no, the only -- the only
thing | recall isthat inthe context of histrying to understand what would
happen in apenalty phase, we had a conversation about what evidence
would be presented and there would be | ess evidence presented than in
a guilt phase, it would not be as graphic, but it was never to my
recollection and I’ m certain about this-- it was never intimated to Mr.
Zakrzewski that he would -- that this stuff would be excluded.

(PCR |11-432-434, 440-442) (emphasis added).
Co-counsel Killiam al sotestified that no such promisewasmadeto Zakrzewski
to induce his guilty pleas.
Q [by Mr. EImore] Okay. A decision was made at some
point by he and by your office that he would enter a plea of guilty in

these cases, correct?

A [by Mr. Killiam]Correct.
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Q Did Mr. Zakrzewski persona ly make and agreeto makethat
decision to enter a plea of guilty?

A Yes, he did.

Q Did you make any kind of assertion or promiseto himin
order to influence him to make that decision concerning the
admissibility of any evidencein the penalty phase hearing of the case?

A | recall that we told him we would try to minimize the

photographic evidence, the physical evidence dealing with the crime
scene.

Q  Did you assure himthat no photographs of his family as
he had left themin the home beaten and blooded with a machete would
be shown to the jury?

A No.

Q  Didyou say anything to himthat he could mistake for such
a promise?

A No.

Q  Wasitclear -- made clear to himthat it would be up to the
judge what photographs the jury saw?

A Yes.

Q [byMr.Elmore] Wasthereever anytimethat you stated
to Mr. Zakrzewski | can tell you those photographs aren’t coming in?

A [by Mr. Killiam] No.
Q | can promise you those photographs aren’t coming in?
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A No.

Q Did you ever tell himif you' d plead guilty and save methe
trouble of defending you in the guilt phase I’ Il keep those photographs
out?

A No, | didn’t.
Q  Did heever obtain fromyou an affirmative promise? Did
hesay I’ll only plead guilty if you promise methose photographsaren’t

coming in?

A No....

(PCR |11-460-461, 467-468) (emphasis added).

Defense co-counsel Koran further testified concerning appellant’ s motivation
for pleading guilty, based upon the overwhelming evidence of guilt and the defense
tactical decisionto not antagonizethejury inorder totry to save appellant’ slifeduring
the penalty phase:

Q[by Mr. Elmore] What wasthemain motivating factor in
the decision, not only your decision to advise your client, but also your
client, Mr. Zakrzewski’ s, decision to enter a plea of guilty asrelated to
the guilt phase issuesin this case?

A [by Mr. Koran] Well, the evidence was -- was very, very
strong. We talked about the case and talked about the issues and we
just saw nothing that could be gained other than losing any sympathy
that we might have with the jury by having a penalty -- by having a
guilt phase and alleging to the jury it was not guilty. It seemed to me
to be as they say counter productive and it would have hurt us much
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more | felt.

Q  Was that tactical theory discussed with Mr. Zakrzewski
before he entered his plea?

A Oh, of course.

Q  Washemadefully awarethat hewasentitled to haveaguilt
phase defense and jury trial on whether he was guilty of the murders of
his wife and children?

A Wetalked about it, Mr. EImore, on anumber of occasions.
| believe we talked about it early on and we aways made sure he
understood what hisrightswereand what hisoptionswere. I’ velearned
over theyearsthat that’ s something you simply haveto do and so hewas
awaystold what his choices were.

Q  What werethe--if you recall what theories of defense was
discussed with him concerning this case? You know, what defenses
werediscussed with himthat could have been potentially raisedinaguilt
phase?

A Wadl,we-- | can't say it wasreally discussed in that type of
context. Webasically talked about it in terms of what the evidence was
and what the state could present and what we had as choices. The fact
that he wasn’'t denying it certainly put usin a position where we were
very limited in what we could do. The physical evidence was such that
it was extremely incriminating. So in terms of presenting to him a
viable option for an actual defense, | can’'t say -- | can’t recall that we
ever really talked about it in that context except to make sure he
under stood that he was certainly entitled to atrial onthe caseand if he
wanted to contest his guilt, he could.

Q  Explain what you mean by the fact that because he was
admitting to you and your staff and Mr. Killiam that he committed the
offenses. Explain what you mean by the fact you were limited in what
you could do from a defense standpoint.
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A WEéll, of course, as you know and | think unlike what the
public perceives, the fact that a client admits he committed an offense,
we can't go into trial and say, okay, we're going to say we didn’t do it
and we' re going to go ahead and plead you not guilty and put you on the
stand and testify, | can’'t put a witness on the stand when | know he's
going to perjure himself. Obvioudly, he could stay silent and not testify
at all and not put himself inthat position and we could put the stateto the
test of trying to make their burden of proof, but because of the physical
evidencewewerevery limitedinthat sowithout himreally getting onthe
stand and saying | didn’'t do it, especially when hewastelling ushedid,
we didn’'t have very much -- very many options.

Q In other wordsintheguilt phasethat left youwiththeoption
of proceeding to trial and trying a case on cross examination and
attacking the state’ s evidence in the case?

A Go after evidence, yeah.

Q Hopingfor reasonabl e doubt, perhaps suggesting that there
was evidence that showed another person could have committed these
crimes?

A That’ s correct.

Q  Thedifficulty with that, of course, was you had a mental
health defense to present in the penalty phase, correct?

A Yes, Sir.

Q And the mental health professions that had seen him, Dr.
Barry Crown and Dr. James Larson -- he had admitted to them that he
committed these acts, correct?

A Yes.

Q  Soif youwenttoaguilt phaseand arguedtothejury that he
did not commit the offense, that someone else likely committed the
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offenseupon conviction, if that wasthe outcome, then thejury wasgoing
to hear that that was, in fact, untrue. That he had admitted committing
these offenses long before the trial, correct?

A That’ s correct.

Q  Andthat wasthe -- that’ s basically the issue that you were
presenting earlier, thetactical decision that you don’t want to anger this
jury whentheevidenceisso strong of guilt. Y ouwanttosavethisman’s
life.

A Andthat’swhy we had discussed it early on asamatter of
fact. Sothiswasn't -- thefact wedid thiswasn’t something that just sort
of happened out of the blue.

* * * * *

MR. ELMORE (Cont’ g): Mr. Koran, concerning Mr.
Zakrzewski’ sattitudetowardsentry of the pleaof guilty how would you
describe that? Was he reluctant to plead guilty?

A No.

Q  Was he very agreeable with your tactics and strategy to
plead guilty in an attempt to save hislife in a penalty phase hearing?

A He was -- we felt we had a good relationship. He was a
cooperative, intelligent client who -- and we kept him abreast of what was
going on during the course of the proceedings. We-- as| said, we had
discussed early on a possibility and then we finalized it when we went
ahead and entered a written plea. He had questions and they were
guestions that you would think would be appropriate for somebody in
thissituation, but was he difficult? Was he obstreperous? Was he slow
to grasp thesituation? No, hewasn't. If -- the question was hereluctant
to enter the plea-- no, not in that sense at all. He understood -- it was
our belief that he understood this was his best option.
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(PCR 11-436-440, 442-443) (emphasis added).

Co-counsd Killiam alsotestified regarding Zakrzewski’ smotivation for pleading

guilty:

A [by Mr. Killiam] No, | -- the photographs weren’t so much the
motivation for the plea. The plea was to establish some mitigation by
his cooperation and the fact that that’ s what he wanted to do. | mean
he was a military man and believed in accountability. | knew that
therewer e peoplewho believethat if you' re guilty of something you got
to more or lessfess up to it and we wer e of the opinion that that would
bethe best tactic to take in terms of trying to save hislife which wasthe
ultimate goal that | had as far as my part of the case.

Q [by Mr. EImore] Was that fully discussed with Mr.
Zakrzewski, the strategy of him entering a plea of guilty to guilt or
innocence?

A Yes.

Q  Okay. Wasthereany timewhen hewasreluctant to do so?

A No, | don’t remember any -- any objectionsfrom him about
the idea of entering aplea. Infact, | believe from the get go he was of

the opinion that he ought to come in and fess up to what he's done and
let the chipsfall.

(PCR I11-467-468) (emphasis added).
Following the evidentiary hearing, the parties each filed post-hearing
memorandum (PCR [11-494-526 (State's “Post 3.851 Evidentiary Hearing
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Memorandum”); PCRI11-527-575 (Zakrzewski’ s* Written Final Argument |n Support
Of The Amended Post ConvictionMotion To Vacate And Set Aside The Defendant’ s
Guilty Pleas, Judgments, And Death Sentences’)). The circuit court denied
appellant’s Rule 3.850 amended motion on June 17, 2002 (PCR 111-576-583).
Zakrzewski filed his notice of appeal on July 1, 2002 (PCR 1V-580). An*Amended

Notice Of Appeal” wasfiled on July 8, 2002 (PCR 1V-592).
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SUMMARY OF THE ARGUMENT

.

Zakrzewski contends that trial counsels' failure to object to various closing
arguments during the penalty phase -- statementsthat referred to appellant’ schildren
as “babies,” referred to appellant a “mass murderer,” allegedly made an improper
“goldenrule” argument inreferenceto themurder of Zakrzewski’ swife, andalegedly
demeaned and demonized appellant -- constituted ineffective assistance of tria
counsal. First, having failed to object to these closing argumentsaat trial, Zakrzewski
Is now seeking to avoid his procedura defaults by couching the issues as claims of
ineffective assistance of counsel. The clams should be denied accordingly.
Secondly, themotion court properly rejected Zakrzewski’ sclaimfor relief wheretrial
counsel testified that they did not object as a matter of trial strategy. Appellant’s
disagreement with counsels' trial strategy does not establish that counsel performed
ineffectively. Third, theargumentswerenot improper, and counsel will not beheldto
have provided ineffective assistance for failing to make nonmeritorious objections.
Andfinally, evenif objectionable, Zakrzewski failed to establish Strickland prejudice

thereby warranting relief.
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.

Zakrzewski contendsthat trial counsel rendered ineffectiveassi stanceupontheir
failureto seek suppression of evidence seized from appellant’ shouse. First, having
failed to raise a Fourth Amendment challenge to the admission of evidence at trial,
Zakrzewski isattempting to circumvent that procedural default by couchingtheclaim
intermsof ineffectiveassistance of counsel. Theclaim should bedenied accordingly.
Secondly, Zakrzewski fail sto acknowledgethat hisvalid guilty pleaswaiveany alleged
constitutional error occurring prior to entry of the pleas. Third, totheextent theclaim
Isreviewable, Zakrewski failed to establish that he had a reasonable expectation of
privacy inthehouse, asappellant admitted that he had abandoned same. Fourth, even
If Zakrzewski did possess a Fourth Amendment interest in the house, theinitial entry
was made pursuant to exigent circumstances and thus a warrant was not required.
Finally, the bodies of Zakrzewski’s wife and children would inevitably have been
discovered, so that the seizure was constitutional. Here, based upon a thorough
review of thefacts surrounding the discovery of the bodies, trial counsel believed that

amotion to suppress would have been futile.
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Zakrzewski contendsthat hisguilty pleaswereinvoluntarily induced, because
trial counsel failed to challenge the admissibility of evidence seized from appellant’s
house, misadvised Zakrzewski in relation to a motion to suppress the evidence, and
promised appel lant that the crime scene photographswoul d not be admitted during the
penalty phase of trial if he pled guilty. First, because the evidence seized from
appellant’s house was admissible, as discussed under Issue Il, that portion of
Zakrzewski’s claim is without merit and should be denied. Second, regarding the
alleged promise by trial counsel, the motion court credited trial counsels' testimony
on the issue and Zakrzewski has provided no basis for this Court to ignore those
credibility determinations. Counsel emphatically denied making any such promise,
explicitly or implicitly, that could have induced Zakrzewski’ s guilty pleas. Further,
counsel testified that appel lant pled guilty based upon the strength of the State’ s case

and to appear more sympathetic to the jury.

V.
Before the motion court Zakrzewski contended that his sentences must be
vacated because the Florida death penalty statute is unconstitutional under Ring v.

Arizona, 536 U.S. 584 (2002) and Apprendi v. New Jersey, 530 U.S. 466 (2000). For

thefirst time on appeal, Zakrzewski now contendsthat Florida’ sdeath penalty statute
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Isunconstitutional not only because thetrial judge, rather than the jury, imposes the
sentence, but also for a variety of reasons. To the extent that appellant failed to
present those arguments to the Rule 3.850 court, they are not properly raised on
apped. In regard to the claim that was raised below, the motion court properly
rejected appellant’ s claim as procedurally barred, as Zakrzewski failed to raise this
Sixth Amendment claim at trial or on direct appeal. And evenif appellant’sclamis

reviewable, relief is precluded by Bottoson v. Moore, 833 So.2d 693 (Fla.) (per

curiam), cert. denied, 123 S.Ct. 662 (2002) and Kingv. Moore, 831 So.2d 143 (Fla.),

cert. denied, 123 S.Ct. 657 (2002).
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ARGUMENTS

THE POSTCONVICTION MOTION COURT PROPERLY HELD
THAT TRIAL COUNSELS LACK OF OBJECTION TO PORTIONS OF
THE PROSECUTOR’S CLOSING ARGUMENT DURING THE PENALTY
PHASE OF TRIAL DID NOT CONSTITUTE INEFFECTIVE ASSISTANCE
OF COUNSEL.

Zakrzewski contendsthat defense counsels' failureto object to variousclosing
arguments by the prosecutor during the penalty phase of trial rose to the level of

ineffective assistance of counsd!.

A. Standard of Review

Following an evidentiary hearing, thisCourt hasheld that “ the performanceand
prejudice prongs are mixed questions of law and fact subject to a de novo review
standard but that the trial court’ sfactual findings are to be given deference.” Porter
v. State, 788 So0.2d 917, 923 (Fla.) (internal citation omitted), cert. denied, 122 S.Ct.

484 (2001); see also Stephensv. State, 748 So.2d 1028, 1033 (Fla.1999).

The standard governing appellant’ s claim of ineffective assistance of counsel
is well-established:

In order to prevail on a clam of ineffective assistance of counsel,
however, adefendant must demonstrate that (1) counsel’ s performance
was deficient and (2) there is areasonable probability that the outcome
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of the proceeding would have been different. See Srickland v.
Washington, 466 U.S. 668, 687, 694, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984). Astothefirst prong, the defendant must establish that “ counsel
made errors so seriousthat counsel was not functioning asthe‘ counsel’

guaranteed the defendant by the Sixth Amendment.” Strickland, 466
U.S. at 687, 104 S.Ct. 2052; see Cherryv. Sate, 659 So.2d 1069, 1072
(Fla.1995). For the prejudiceprong, thereviewing court must determine
whether thereisareasonable probability that, but for the deficiency, the
result of the proceeding would have been different. See Strickland, 466
U.S. at 695, 104 S.Ct. 2052; seealso Vallev. Sate, 705 So.2d 1331,
1333 (Fla.1997). “Unless adefendant makes both showings, it cannot
be said that the conviction or death sentence resulted from abreakdown
in the adversary processthat rendersthe result unreliable.” Strickland,
466 U.S. at 687, 104 S.Ct. 2052.

Moorev. State, 820 So.2d 199, 207-208 (Fla. 2002); seealsoL ucasv. State,  So.2d

__, 28 Fla L. Weekly S29, S30 (Fla. Jan. 9, 2003). Counsdl’s performance is

presumed constitutionally adequate, Strickland v. Washington, 466 U.S. 668, 689

(1984), and “[r]easoned trial tactics do not amount to ineffective assistance of

counsel.” Gorby v. State, 819 So.2d 664, 678 (Fla. 2002).

B. Failureto object to the prosecutor’s closing arguments
Thetrial court denied relief upon this claim as follows:
... Mr. Koran and Mr. Killiam both testified that they made tactical

decisions not to object to statements that may have been objectionable
during the State’ s closing argument.’® Although Mr. Koran could not

Evidentiary hearing transcript, P.43-88.
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specificaly remember why he did not object to some statements made
by the prosecutor in closing argument, the Court finds that both Mr.
Koran's and Mr. Killiam’s vast experience in criminal defense is a
relevant factor for this Court to consider and findsthat during the course
of the penalty phase and throughout closing argumentsthat they utilized
adefense strategy and used their judgment to make areasoned strategic
decision on whether to object or not to the prosecutor’s statements
during closing argument.

Moreover, the Court finds that even if trial counsel did render
Ineffectiveassistance of counsel by not objecting to the closing argument
of the prosecutor, no prejudice resulted to the Defendant. Thereis no
reasonable probability that the outcome of the proceeding would have
been different absent the deficient performance.

(PCR 111-581-582).
First, any challenge to the prosecutor’s closing argument is procedurally

defaulted, Moore, 820 So.2d at 210 n.10; Evans v. State, 808 So.2d 92, 107 (Fla.

2001), cert. denied, 123 S.Ct. 416 (2002), asappel lant failed to raise such achallenge

on direct appeal. Compare Zakrzewski, 717 So.2d at 492. To the extent that

Zakrzewski isnow attempting to circumvent the procedural bar by couchingthisissue
asaclaim of ineffective assistance of counsel, the claim should be denied. Brown v.

State, 755 S0.2d 616, 637 n.7 (Fla. 2000); Cherry v. State, 659 So.2d 1069, 1072 (Fla.

1995).
Secondly, Zakrzewski failsto establish that trial counsel performed deficiently.

Asthe motion court stated (PCR 111-581), defense counsdl testified that, as a
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matter of trial tactics, they did not object to the statements during the State’ sclosing
argument that appellant contends were objectionable (See PCR 111-428, 449, 465).

Accordingly, norelief iswarranted. Gorby, 819 So.2d at 678; Muhammad v. State,

426 533, 538 (Fla. 1982) (“ Whether to object isamatter of trial tacticswhich areleft
tothediscretion of the attorney so long as his performanceiswithin therange of what
Is expected of reasonably competent counsel.”), cert. denied, 464 U.S. 865 (1983).
That postconviction motion counsel may disagreewith defensecounsels' tacticsdoes
not negate that trial counsel acted asamatter of strategy or establish that such tactics

were not reasonable. Rosev. State, 675 So.2d 567, 571 (Fla. 1996); Cherry, 659

So.2d at 1073.

Turningtotheargumentsat issue, appellant failed to demonstratethat they were
improper. “The proper exerciseof closing argument isto review the evidenceandto
explicate those inferences which may reasonably be drawn from the evidence.”

Bertolotti v. State, 476 So.2d 130, 134 (Fla. 1985). AsthisCourt hasrepeatedly held,

“theruleagainst inflammatory and abusiveargument by astate sattorney isclear, each
casemust be considered upon itsown meritsand within the circumstances pertaining

when the questionabl e statementswere made.” Muehleman v. State, 503 So.2d 310,

317 (Fla) (internal citationsand quotation marksomitted), cert. denied, 484 U.S. 882
(1987). Moreover, “[w]idelatitudeispermitted inarguingtoajury . .. [and] logical

33



inferencesmay bedrawn, and counsdl isallowedto advanceall legitimatearguments.”

Bonifay v. State, 680 S0.2d 413, 418 (Fla. 1996) (internal citation and quotation marks

omitted). Closing argument may not, however, “be used to inflame the minds and
passions of thejurors so that their verdict reflects an emotional responseto the crime
or the defendant rather than the logical analysis of the evidence in light of the
applicable law.” Bertolotti, 476 So.2d at 134.

Zakrzewski argues that the prosecutor’ s reference to his children as “ babies’
was “an obvious attempt to inflame the passions and emotions of the jury . . .."
Appellant’s Brief, at 25. To the contrary, the prosecutor’ s argument was a proper
characterization of the evidence. Here, at the time of the murders, Zakrzewski’s
children were only five and seven years old, and were killed by their father after he
called them to the bathroom under the guise of hel ping them brush their teeth (see DA
IX-1027-1028, 1050-1055). Therewasnothingimproper inthe prosecutor reminding
the jury of appellant’s status as the children’ s father as well as the tender age of the
victims. Further, trial counsel testified that based upon the vernacular of the region,
that it was not unusual to refer to children under the age of ten as“babies” (PCR111-

446). Compare United Statesv. Lean, 138 F.3d 1398, 1405 (11" Cir.) (referenceto

“crack addicted babies’” heldimproper wherethe comment had nothingto dowiththe

evidence that had been presented), cert. denied, 525 U.S. 896 (1998).
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Zakrzewski al so complainsbased uponthe prosecutor’ sthreereferencesto him
asa“mass murderer.” App.Br. at 26. Appellant’s contention that the prosecutor’ s
argument amounted to “ personal invective,” App.Br., at 26, improper under Urbinv.
State, 714 So.2d 411 (Fla. 1998), iswithout merit. Here, the prosecutor did notinvite
thejury to disregard the law, did not tell thejury that to votefor alife sentence would
be irresponsible, did not argue to the jury what the victims were thinking, did not
criticizeappellant’ sdefensewitnesses, and did not urgethejury to show appel lant the

same mercy he showed hisfamily. Compare Urbin, 714 So.2d at 420-422.

Tothecontrary, inlight of appellant’ striple murder of hisfamily, Zakrzewski
failsto explain how thelimited referencesdemonize himrather than constitute aproper
characterization of the evidence. Further, the argument was made based upon the
aggravating circumstancesof themultiple murders (see DA X-1225). Muehleman, 503

So.2d at 317; compare Shurn v. Delo, 177 F.3d 662, 667 (8" Cir.) (prosecutor

improperly attempted to link defendant with other mass murderers during penalty
phase closing argument), cert. denied, 528 U.S. 1010 (1999). Finally, the limited
reference to appellant as a mass murderer -- indeed, one of the three comments
actually pertained to thetestimony of adefensewitness(compare DA X-1223with DA
X-1225) -- does not provide a basis for counsel to have objected. See Moore, 820

So.2d at 208 (two isolated references to the defendant as “the devil” were not so
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prejudicial asto warrant relief).
Appellant also contendsthat the prosecutor “improperly utilizeda‘ goldenrule
argument regarding the death of Sylvia Zakrzewski . ...” App.Br. a 27.

Reviewed in context, see Muehleman, 503 So.2d at 317, the statement at issue

arose as follows;

These crimes were especialy heinous, atrocious or cruel. They
were. | mean, that’ swherewestarted out invoir direand you remember
it. We had some arguments about it because they were atrocious,
heinousand cruel. All you have got to doislook at the photographs and
you know it. But I’ [l tell you why the evidence shows that each murder
was.

Sylviawas beat in theface with acrowbar. Shewasbeateninthe
facewiththis. Now they want you to believe she went down like a sack
of potatoes, she was unconscious instantly, didn’t feel any pain. You
pick this up and you imagine the pain it will cause. The medical
evidencedoesnot provethat shewasrendered unconsciousimmediately
because Dr. Havard told you, “Well, it’s hard to say. It could have
certainly rendered her unconscious, but it might not have. She might
have regained consciousness after being beaten with that crowbar and
suffering the injuries she did.”

Shedefinitely wasstill alive and shewasbeat again onthe bed with
that crowbar, spattering blood all over the bedspread. I’ m not going to
drag it out herefor youto seeit. Youcanlook at it if youwant to. Ms.
Johnson already showed it to you. He had her on the bed and he beat
her again with it and blood spattered out. Then, shewastill alive, sohe
got her down on the floor because it was making too much of amesson
the bed and he took that rope and he strangled her. Then he hacked her
up with the machete.

That’ s especially heinous, atrociousor cruel. Itisacrimewhich
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is extremely wicked or shockingly evil, a crime which is outrageously
wicked and vile.

(DA X-1230-1231) (emphasis added).

The prosecutor did not argue that the jurors place themselves in the victim’s
shoes, but argued the circumstances of the crimeto assist the jury to understand the
“heinous, atrocious, or cruel” (HAC) aggravating circumstance. Muehleman, 503

So.2d at 317; see Hooper v. State, 476 So.2d 1253, 1257 (Fla. 1985) (commentsthat

explain conduct and are not made to inflame the jury do not violate “ Golden Rule.”),
cert. denied, 475 U.S. 1098 (1986). Clearly, the prosecutor, through the above
argument, argued that the beating of appellant’s wife with the crowbar was

“unnecessarily torturous to the victim.” See Zakrzewski, 717 So.2d at 492.

Further, even if the statement at issue was deemed an improper golden rule

argument, such arguments are not per sereversible error, Sehnal v. State, 826 So.2d

498, 499 (Fla. 4" DCA 2002), and thus counsels' failureto object would not, initself,
congtituteineffective assistance of counsel. Zakrzewski failsto provideany basisfor
finding that he was prejudiced by the argument, see App.Br. a 27, and the issue is

therefore not reviewable. Reavesv. Crosby, So.2d  ,28Fa L. Weekly S32,

S33 (Fla. Jan. 9, 2003) (“[Cl]ounsdl fails to provide any argument relative to this
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ground, and accordingly, we find that it is not properly before this Court.”) (citing

Duest v. Dugger, 555 So.2d 849, 852 (Fla. 1990)). Nor can Zakrzewski demonstrate

ineffectiveness, sincetheremark wasisol ated and thus did not becomeafeature of the

trial. Simsv. State, 602 So.2d 1253, 1257 (Fla. 1992), cert. denied, 506 U.S. 1065

(1993).

Zakrzewski next plucks eight paragraphs out of the twenty-nine pages of
transcript of the prosecutor’s closing argument, contending that those paragraphs,
taken out of context, amounted to a“ sarcastic and emotionally charged attack upon
thedefendant, which could only be designed to further demean himinthe mindsof the
jurors, instead of limiting himself to commenting ontheevidence....” App.Br. 27-28.

To the contrary, the arguments are based upon the evidence created by
Zakrzewski’ sactionshimself, aswell asin responseto appellant’ s purported account

of the circumstances surrounding themurders.®* No comment by the prosecutor could

*The statements at issue, italicized below and set forth in context, see
Muehleman, 503 So.2d at 317, are as follows:

Thechildren’ s photos, hisfamily photos, all of that isintended to
mitigate. All of these photos of Hawaii, of paradise on earth, are
intended to mitigate. None of that excuses what he did and how he did
it.

You know, it’sironic, he left here and went to Orlando and all
(continued...)

38



%(...continued)

| can ever think of when | think of Orlando is Disney World. Those
babies should have gone to Disney World; not him. Maybe they would
have liked to see paradise on earth in Hawaii. Maybe they would have
liked to have seenit.

He says he's sorry they didn’'t get to. He says he's sorry he
murdered them. He' s sorry he murdered Sylvia. He' s sorry that he's
put you through this trial. He's sorry that you've got to see those
photos. He's sorry for his mother and he's sorry for everybody he's
hurt.

WEéll, that’s a nice thing to say, but saying it doesn’t take away
what he did, ladies and gentlemen, and it doesn’t excuseit. He' sgot to
say he'ssorry. He'sfreenow. Eventhough he’'sinajail cell, he' sfree.

Have you heard anything about him suffering since he put Sylvia
to rest? Not one word. Not one word. He' s not suffering any more.
He' sfree. And that’swhat this murder was all about.

* * * * *

. ... Hecould have killed them awhole |ot easier in the den if he was
driven by extreme disturbance.

No, heplanned. Hecalled Edward inthere and he murdered him
and he continued with hiscold, calculated plan. Even ashe stood inthe
gore of what he had done, he kept going, calm, cool, cold, calculated.
“Anna, come brush your teeth, baby.”

What happened then, you and | don’t really know because he's

not telling the truth about it. We know that fromthe physical evidence.

We know he executed her on the edge of the tub, not as she was

standing in the hallway just going into the bathroom, not as she stood
(continued...)
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%(...continued)

in the bathroom, but over the edge of thetub. Right there. Right there.
That's where she was killed because her blood spattered in only one
place, immediately to the right of her body on the wall.

He claimsthat he hit her as she was standing in the doorway and
that he put thiswound in her head when hefirst hit her. 1 know when |
nick myself shaving | bleed alot. That would bled and bled and bled.
Hesays, “I hit her inthe head and | caught her and | took her to thetub.”

Now, you know, Mr. Killam tried to suggest through the experts
that maybe sheflew acrossthe bathroom from theforce of theblow. No
way. But, we know her blood would have fallen in that floor, would
have spattered on that door, would have spattered on that sink and that
toilet and those wallsjust like Edward’ sblood did if his story about her
istrue. He'sgot to tell that story because if he doesn’t, what it means
isheput hislittlegirl right downinthetub where her brother’ sbody was
mutilated and the blood was everywhere.

* * * * *

Ladies and gentlemen, I’velaid it al out for you. | can’'t do any
more. It'stime for meto tell meif a man can kill his wife and babies
like this and not face the ultimate lawful consequence for it. It'stime
for you each to tell me whether a crimethishorrible deservesour law's
ultimate penalty. |I’ve proved to you it’s the ultimate crime. | can't
make it any worse than it is. | mean, thereitis. It'snot going to get
any worse because it can’t get any wor se.

Or does he deserve to go to prison only for what he did?
Remember, he hasn’'t said he' s suffering in jail like he suffered in his
previouslifewith Sylvia. They haven’t tried to show you that. Doeshe
deserveto goto prison where hecanlivealife? It might not bethelife
we all want, that he wants even, but he can live a life there.

(continued...)

40



have been more damning to appellant than what Zakrzewski admitted and what the

evidence established he perpetrated upon hisfamily. SeeThomasv. State, 326 So.2d

413, 415 (Fla. 1975) (quoting Spencer v. State, 133 So0.2d 729, 731 (Fla. 1961)), cert.

denied, 369 U.S. 880 (1962)). Moreover, not only does appellant fail to demonstrate
how the statements are improper, but he makes no attempt to establish that trial
counsels' decision not to object was not reasoned trial strategy.

Zakrzewski a so complainsthat the prosecutor demonized himwith “ self-serving

®(...continued)

He can read his books. He can read his Nietzsche. He can see
the sun and the moon and the stars. He can talk to hismother. He can
love and be loved. He can write to his friends that all came here and
told the truth about hislife before these murders and hislife after these
murders. They'll write to himand he'll be living a life that he denied
his babies.

No, no, no, no. Hislawyer might try to convince you that living
out his life with the guilt he feels is a worse punishment. That's a
common argument that we hear on the street. People say, “ I’d rather
he suffer forever in ajail than get a quick execution.” No. If it would
be a worse punishment, then we wouldn’t be here. If it would be a
wor se punishment, he would have taken his own lifeif it was that bad.

It doesn’t hurt him bad enough for you to say, yeah, that’s what
we'll do, we'll let him suffer. It doesn’'t hurt like Edward hurt when he
saw hisown father murdering him. It doesn’t hurt like Anna hurt when
she was forced down into the murder of her brother, knowing she was
next.

(DA X-1224-1225, 1228-1229, 1235-1236).
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spinonhis[Zakrzewski’s] anti-Christianreligiousbeliefs.” App.Br.at 29. According
to appellant, he

should not have been attacked by the statefor criticizing some elements

of Christianity. . .. The tactic was intended to convince and persuade

thejuryl[] that Zakrzewski wasthe' devil’ incarnatewho should be put to

death, not just because he murdered hiswife and children, but because

he had insulted and threatened religious beliefs held sacred in the

community.

App.Br. at 30-31 (internal footnoteomitted). While appellant admitsthat the defense
injected “the sincerity of the defendant’ s Christian beliefs’ during the penalty phase,
App.Br. at 31 n.6, he further asserts that “the prosecutor went far beyond that and
instead, unfairly portrayed the defendant as the anti-Christ.” 1d.

Zakrzewski claimed as a nonstatutory mitigating circumstance that he had
“embraced the Christian Faith sincetheoffense” (DA 11-258), and presented testimony
of hispracticeof Christianity, through open prayer and attendance at church services
after the murders (DA VI111-892-893, 901 (Judy Caparida); 921, 930-931 (Cora
Schnackenberg); 940, 941-942 (Stanford Lani Caparida); 944, 947-948 (George
Schnackenberg); 952-953 (Cappy Caparida); DA 1 X-1034-1035 (Zakrzewski)). The
State presented evidence to the contrary, based upon Zakrzewski’s philosophical

beliefsexpressy evincedin hiswritingsboth prior to and after hemurdered hisfamily

(See State’ s Exhibits 14 and 15, admitted at DA 1X-1078, 1091).
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Accordingly, and as appellant admits, “the sincerity of [his] Christian beliefs’
were injected into the penalty phase of the case.” Thus contrary to the prosecutor
improperly injecting religion into the proceedings, the State properly called to the
jury’s attention the credibility of the nonstatutory mitigating circumstance. Having
placed his religious practices after the murder in evidence, there was no basis for
defense counsel to have objected to the State' s closing argument that reminded the
jury of evidencecalling into questionthesincerity of Zakrzewski’ sbeliefsunderlying
such practices.

Becausethe argumentscited by Zakrzewski -- referenceto the child victimsas
“babies,” referring to appellant as a “mass murderer, the aleged “Golden Rule”
argument, and challenging the weight of the embracing Christianity nonstatutory
mitigator -- were not improper, objections would have been without merit. Counsel
will not beheldineffectivefor failingto raisenonmeritoriousobjections. See Jonesv.
State,  So0.2d 28 Fla. L. Weekly S140, S144 (Fla. Feb. 13, 2003).

Third, evenif theargumentsat i ssuewere somehow deemed improper, appel lant

"To the extent that Zakrzewski questions the defense strategy in injecting his
religious beliefsinto the case, App.Br. at 32-33, appellant failed to present that issue
in his Rule 3.850 motion and is precluded from raising the issue for the first timeon
appeal. Gudinasv. State, 816 So.2d 1095, 1111 n.4 (Fla. 2002); Doylev. State, 526
S0.2d 909, 911 (Fla. 1988).
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cannot establish Strickland prejudice. Instead, Zakrzewski speculatesthat “ giventhe
close vote, that the jury would have returned life recommendations on all three

counts.” App.Br. at 34. Speculation cannot establish prejudice. Mahara v. State, 778

S0.2d 944, 951 (Fla. 2000), cert. denied, 533 U.S. 935 (2001); see also Rogers v.

State, 511 So.2d 526, 531 (Fla. 1987) (speculation insufficient to establish actual
prejudiceupon clamfor relief arisingfromdelay of statein obtaining indictment), cert.
denied, 484 U.S. 1020 (1988). Further, even if the arguments had been objected to,
stricken, and the jury advised to disregard the comments, the fact that Zakrzewski
committed multiple murders, and their brutality -- i.e., the basis for the aggravating
circumstances-- obvioudly remained. Zakrzewski smply hasnot established that there
Is a reasonable probability that the result of the penalty phase would have been
different had counsel objected to the prosecutor’ s arguments at issue. Moore, 820

S0.2d at 208; see Occhicone v. State, 768 So.2d 1037, 1049 (Fla. 2000).

Finally, Zakrzewski contends in the alternative that had trial counsel
contemporaneously objected to the prosecutor’ sargument and preserved theissuefor
appellatereview, thereisareasonabl e probability that appellant would havereceived
anew trial. App.Br. at 34.

While “[t]he failure to preserve issues for appellate review can constitute

ineffective assistance of counsel,” Rhuev. State, 603 So.2d 613, 615 (Fla. 2@ DCA
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1992) (internal citationsomitted), asthediscussion of Strickland prejudice establishes,
supra, at 43-44, Zakrzewski could not demonstrate that “ counsel had no excuse for
overlooking the objections and that the outcome of the case would likely have been
different had the objections been made.” Rhue, 603 So.2d at 615.

Based upon theforegoing discussion, the postconviction motion court properly

rejected the claim of ineffective assistance of counsel, and Issue | should be denied.
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THE POSTCONVICTION MOTION COURT PROPERLY HELD
THAT TRIAL COUNSEL DID NOT RENDER INEFFECTIVE
ASSISTANCE OF COUNSEL PRIOR TO APPELLANT ENTERING HIS
GUILTY PLEAS.

Appellant goes to great length to attempt to establish a Fourth Amendment
violation, App.Br. at 34-48, upon which he eventually contends trial counsel was

ineffective for not raising. App.Br. at 49.

A. Standard of Review
Followingan evidentiary hearing, thisCourt hasheld that “ the performanceand
prejudice prongs are mixed questions of law and fact subject to a de novo review

standard but that the trial court’ sfactual findings areto be given deference.” Porter,

788 So.2d at 923 (internal citation omitted); see also Stephens, 748 So.2d at 1033.
The standard governing appellant’ s claim of ineffective assistance of counsel
is well-established:

In order to prevail on a clam of ineffective assistance of counsel,
however, adefendant must demonstrate that (1) counsel’ s performance
was deficient and (2) there is areasonable probability that the outcome
of the proceeding would have been different. See Strickland v.
Washington, 466 U.S. 668, 687, 694, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984). Astothefirst prong, the defendant must establish that “ counsel
made errors so seriousthat counsel was not functioning asthe ‘ counsel’
guaranteed the defendant by the Sixth Amendment.” Strickland, 466
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U.S. at 687, 104 S.Ct. 2052; see Cherryv. Sate, 659 So.2d 1069, 1072
(Fla.1995). For thepregjudiceprong, thereviewing court must determine
whether thereisareasonable probability that, but for the deficiency, the
result of the proceeding would have been different. See Strickland, 466
U.S. at 695, 104 S.Ct. 2052; seealso Vallev. Sate, 705 So.2d 1331,
1333 (Fla.1997). “Unless adefendant makes both showings, it cannot
be said that the conviction or death sentence resulted from abreakdown
in the adversary processthat rendersthe result unreliable.” Strickland,
466 U.S. at 687, 104 S.Ct. 2052.

Moore, 820 So.2d at 207-208; see adlso Lucas, 28 Fla. L. Weekly at S30. Counsel’s

performanceis presumed constitutionally adequate, Strickland, 466 U.S. at 689, and
“[r]easoned trial tactics do not amount to ineffective assistance of counsel.” Gorby,

819 So.2d at 678.

B. Failureto seek suppression pursuant to the Fourth Amendment
First, Zakrzewski is attempting “to raise aclaim not cognizable on the merits,
by casting it in the guise of an ineffective assistance of counsel claim,” and thusis

“precluded fromraising thisclaim asan attempt to go behind theplea.” Deanv. State,

580 So.2d 808, 809 (Fla. 3 DCA 1991) (citing Stano v. State, 520 So.2d 278, 279-

280 (Fla.1988)). Here, appellant wasadvised of the constitutional rightsthat hewould
bewaiving by pleading guilty, and expressly admitted in open court that he understood
that by entering his pleaof guilty that hewas giving up hisright to ajury trial on the
determination of guiltto thethree countsof first degree murder (DA 111-443), theright
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to appeal al issues relating to the guilt phase of trial (DA 11-444), and that he was
pleading because he was guilty (DA 11-446). Moreover, as stated by co-counsel
Koran, “we’ veconsulted with Mr. Zakrzewski and family, aswell asother colleagues
inour office. Wearemaking thisdecisionwith Mr. Zakrzewski’ sfull consent andto
thebest of our knowledgeit wasthe decision that wefelt was most appropriate under
the circumstances.” (DA 11-446).

Secondly,

aguilty plearepresentsabreak inthe chain of eventswhich haspreceded
it in the criminal process. When a criminal defendant has solemnly
admitted in open court that heisin fact guilty of the offense with which
heis charged, he may not thereafter raise independent claimsrelating
to the deprivation of constitutional rights that occurred prior to the
entry of theguilty plea. Hemay only attack the voluntary and intelligent
character of the guilty pleaby showing that the advice he received from
counsel was not within the standards set forth in McMann [v.
Richardson, 397 U.S. 759, 90 S.Ct. 1441, 25 L.Ed.2d 763 (1970)].

Tollettv. Henderson, 411 U.S. 258, 267 (1973) (emphasisadded). Andwhile“[a] trial

attorney’s failure to investigate a factual defense or a defense relying on the
suppression of evidence, whichresultsin theentry of anill-advised pleaof guilty, has
long been heldto constituteafacially sufficient attack upon theconviction,” Williams
v. State, 717 So.2d 1066 (Fla. 2 DCA 1998),

thetwo-part Strickland v. Washington test appliesto challengesto guilty

pleas based on ineffective assistance of counsel. Inthe context of guilty
pleas, thefirst half of the Srickland v. Washington test is nothing more
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than a restatement of the standard of attorney competence already set
forth inTollett v. Hender son, supra, and McMann v. Richardson, supra.
The second, or “prejudice,” requirement, on the other hand, focuses on
whether counsal's constitutionally ineffective performance affected the
outcome of the plea process. In other words, in order to satisfy the
"pregjudice” requirement, the defendant must show that there is a
reasonable probability that, but for counsel’ s errors, he would not have
pleaded guilty and would have insisted on going to trial.

Hill v. Lockhart, 474 U.S. 52, 58-59 (1985).

Accordingly, if the Court were to determine that Zakrzewski’s clam is
reviewable, heisnot entitled to relief unless he can establish that counsel erroneously
determined that there was not abasis for challenging the admission of evidence and
that appellant would not have pled guilty but for counsels' error.

WhileZakrzewski assertsthat counsel encouraged himto plead guilty “ precisely
because of theexistence of theillegally seized evidence,” App.Br. at 49, appel lant does
not contend that he would not have pled guilty but for counsels’ advice. Rather,
Zakrzewski arguesthat he“ certainly suffered prejudice because, but for hislawyers
i neffectiveness, the statewould not have been ableto convict thedefendant of multiple
counts of first degree murder and cause him to be sentenced accordingly.” App.Br.
at 49. Accordingly, Zakrzewski’s alegation of prejudice isinsufficient.

Alternatively, assuming without conceding that it wassufficient for appellant to

contend that the State would not have convicted him, “in order to establish aclaim of
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Ineffective assistancein connection with anolo contendereor guilty plea, adefendant

must show heinfact had aviabledefense.” Maplesv. State, 804 So.2d 599, 600 (Fla.

5" DCA 2002). Because the search and seizure was lawful, as demonstrated below,
Zakrzewski did not have a viable defense and the claim is without merit.

1. Zakrzewski did not possess areasonable expectation of privacy inhis
abandoned residence

Zakrzewski assumesfor purposesof hisFourth Amendment analysisthat hehad
areasonable expectation of privacy in the abandoned residence. App.Br. at 34-44.
Zakrzewski also defends his position on the basis that the motion court did not deny
hisclaim on atheory of abandonment. App.Br. at 44. That thelower court’ sdecision
was correct for adifferent, additional reason does not preclude review upon another
legal basis, as“theruling will beupheldif thereisany theory or principleof law inthe

record which would support the ruling.” Dade County School Bd. v. Radio Station

WQOBA, 731 So0.2d 638, 644 (Fla. 1999). That is,

the theories or reasons assigned by the lower court asits basis for the
order or judgment appeal ed from, although sometimes hel pful, arenotin
any way controlling on appeal and the Appellate Court will makeitsown
determination as to the correctness of the decision of the lower court,
regardless of the reasons or theories assigned therefor.

In re Estate of Yohn, 238 So.2d 290, 295 (Fla. 1970) (emphasis added). This

principle hasbeen applied inthe context of criminal appeals, see Cordovav. State, 675

50



S0.2d 632, 636 (Fla. 3 DCA 1996) (applying “right for the wrong reason” rule); see

also Caso v. State, 524 So.2d 422, 424 (Fla.) (*A conclusion or decision of atrial

court will generally be affirmed, even when based on erroneous reasoning, if the

evidence or an alternative theory supportsit.”), cert. denied, 488 U.S. 870 (1988), as

well as upon appellate review of Rule 3.850 proceedings. SeeLowery v. State, 766
So.2d 417 (Fla. 4" DCA 2000) (applying “right for adifferent reason” rule).
Turning to the search of Zakrzewski’ s residence,

[t]he touchstone of Fourth Amendment analysis is whether a
person has a ‘constitutionally protected reasonable expectation of
privacy.” Katzv. United Sates, 389 U.S. 347, 360, 88 S.Ct. 507, 516,
19 L.Ed.2d 576 (1967) (Harlan, J., concurring). Katz posits atwo-part
inquiry: first, has the individual manifested a subjective expectation of
privacy intheobject of thechallenged search? Second, issociety willing
to recognize that expectation as reasonable? See Smith v. Maryland,
442 U.S. 735, 740, 99 S.Ct. 2577, 2580, 61 L.Ed.2d 220 (1979).

Cdliforniav. Ciraolo, 476 U.S. 207, 211 (1986). Further,

[t]he courtshave allowed the seizure of evidence* voluntarily abandoned”
where no improper or unlawful act was committed by the law
enforcement officers prior to such abandonment. . . . Police do not
conduct a“search” within the meaning of the Fourth Amendment when
they retrieve property which adefendant hasvoluntarily abandonedinan
area where he has no reasonable expectation of privacy, . . ..

State v. Williams, 751 So.2d 170, 171 (Fla. 2 DCA 2000) (internal citations and

guotation marks omitted).

When Zakrzewski does addressthe abandonment issue, hereliesupon thefact
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that he “retained a property interest at the time of the search.” App.Br. at 46.
Notwithstanding Zakrzewski’s suggestion, “[i]t should not be assumed that the
property law concept of abandonment is controlling as to the reach of the Fourth

Amendment.” State v. Kennon, 652 So.2d 396, 397 (Fla. 2 DCA 1995). Rather,

mere ownership of property does not, in itself, establish a legitimate expectation of

privacy. Rawlingsv. Kentucky, 448 U.S. 98, 105 (1980).

Thus whether Zakrzewski had a “reasonable expectation of privacy” in the

house does not turn upon hislegal interest inthe property, Statev. Daniels, 576 So.2d

819, 823 (Fla. 4" DCA 1991); United Statesv. Hershenow, 680 F.2d 847, 856 (1% Cir.

1982), but upon whether he abandoned the property. “The test for abandonment is
whether adefendant voluntarily discarded, |eft behind, or otherwiserelinquished his
interest in the property in question so that he could no longer retain a reasonable

expectation of privacy with regard to it at the time of the search.” Statev. Lampley,

817 So.2d 989, 991 (Fla. 4" DCA 2002) (internal citations and quotation marks
omitted).

Here, the record establishes that Zakrzewski abandoned the house; he left it
behind without any intention of returning (PCR [11-391, 444). Thefact that appellant
|eft theresidenceinnoticeabledisrepair and with hismail piling up (PCR 111-484-485),

in conjunction with the disappearance of Zakrzewski, his wife, and children and
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without providing any wordtofamily, friends, or co-workersasto their plans, further
evinces alack of an expectation in privacy, as those circumstances certainly would
giverise-- asthey didinthiscase-- to acheck into the well-being of Zakrzewski and
hisfamily. Accordingly, because appellant did not have areasonable expectation of
privacy in the house, counsel reasonably decided not to seek suppression of the

bodies recovered therein (see PCR 111-444). Compare United Statesv. Wyler, 502

F.Supp. 959, 967-968 (S.D. N.Y. 1980) (defendant intended to continue occupancy
of Floridahome wherethere was no evidence of a hasty departure and house was | eft
in orderly condition). Moreover, co-counsel Koran only decided not to file a
suppression motion until after hemadeacompl etereview of thefactssurrounding the

discovery of the bodies (PCR 111-443-444).

2. Exigent circumstances authorized the initial police entry

Zakrzewski contendsthat exigent circumstances cannot excusethewarrantless
entry into his house. App.Br. at 40-42. Even if Zakrzewski did have a reasonable
expectation of privacy in the house, which the State does not concede, relief is not
warranted.

“The right of police to enter and investigate an emergency, without an

accompanying intent either to seize or arrest, is inherent in the very nature of their
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duties as peace officers and derives from the common law.” Zeigler v. State, 402

So0.2d 365, 371 (Fla. 1981). The emergency doctrine, under the exigency exception
to the warrant requirement, has been defined generally as follows:

Law enforcement officers may enter private premiseswithout either an
arrest or asearch warrant to preserve life or property, to render first aid
and assistance, or to conduct ageneral inquiry into an unsolved crime,
provided they have reasonable groundsto believethat thereisan urgent
need for such assistance and protective action, or to promptly launch a
criminal investigationinvolving asubstantia threat of imminent danger to
either life, health, or property, and provided, further, that they do not
enter with an accompanying intent to either arrest or search.

Brinkley v. County of Flagler, 769 So.2d 468, 471 (Fla. 5" DCA 2000) (internal

citation omitted).
In denying appellant’ sclaim of ineffective assistancefor failingtofileamotion
to suppress, the motion court stated the following:

Specifically, the Defendant contendsthat thefactsasthey exist did
not constitute sufficient exigent circumstancesto enter thehomewithout
a warrant; thus, his counsel was ineffective for failing to move to
suppresstheevidenceseized. Duringtheevidentiary hearing, counsel for
the Defendant stipul ated to the admission of Deputy Baczek’s May 1,
1995 depositioninto evidence. Additionally, Harold Mason, Defendant’ s
Sergeant at the time of the murders, testified during the evidentiary
hearing. Mr. Mason testified that he became concerned when the
Defendant failed to report to classat Hurlburt Field and called the police
when he checked the Defendant’ s home and noticed a broken window,
mail in the mailbox, and no response to phone calls and knocks on the
door. Thedepositiontestimony of Deputy Baczek revealsthat hearrived
at the Defendant’ shomeand spokewith Harold Mason. Deputy Baczek
was shown the broken window and informed by Mr. Mason that the
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Defendant had not been present at work that day. The Deputy saw signs
of a struggle and there was no response to knocks at the door or calls
through the broken window. There were several days of mail in the
mailbox, the air conditioner was running, and discussions with the
neighborsdid not allay thefear of foul play. Further, the Deputy testified
during the deposition that he feared for the welfare of whomever wasin
the home. The Court finds that the search of the home was justified
under the exigent circumstances exception to the warrant requirement.
Thus, the Defendant hasfailed to establish that counsel’ sfailuretofilea
motion to suppress was an error so serious that he was not functioning
asthe counsel guaranteed by the Sixth Amendment and the Defendant
falled to establish that counsel’s errors were so serious as to result in
prejudice to the Defendant. Trial counsel made a reasoned informed
strategic decision not to file a motion to suppress the evidence seized
from the Defendant’ s home;? and, the Defendant has failed to establish
either prong of the Strickland test pursuant to Strickland v. Washington,
466 U.S. 668 (1984).

Evidentiary hearing transcript, P. 60-61.

(PCR 111-577-579).

Based upon the information known by Deputy Baczek before he entered the

house -- including that it was highly uncharacteristic of Zakrzewski to not show up at
work, that therewasabroken exterior window with glasson theground and remaining
inthewindow sill, that no one answered knocks at the door or Deputy Baczek’ scalls
through the broken window, and there were several days of mail accumulated in the

mailbox -- Deputy Baczek “feared for thewelfare of whomever may have beeninthe
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houseat thattime, ....” (PCRI11-368). Deputy Baczek therefore decided to enter the
house “to check on thewelfare and seeif there had been any kind of burglary inside.”
(PCR 111-368).

Accordingly, the factsknown to Deputy Baczek were considerably more than
Zakrzewski’ s assertion that “[a]ll the deputy knew when he arrived at Zakrzewski’s
house was that two of Zakrzewski’ s co-workers had reported that he had not shown
up for work that day,” App.Br. at 40, “and that some of the window screen frames
seemed alittlebent.” App.Br. at 40-41. Further, appellant mischaracterizes Deputy
Baczek’ stestimony: hedid not statethat hedid not perceiveamedical emergency, but
that he entered the housewithout waiting for hisback-upto arrive, which presumably
would have been for the officer’s safety, because he apparently did not perceive a
threat to himself (Compare App.Br. 41 with PCR 111-368-369).

Finally, Zakrzewski’s reliance upon Drumm v. State, 530 So.2d 394 (Fla. 4™

DCA 1988), is misplaced. Drumm did not involve awarrantless entry based upon
facts giving rise to a perceived need to check on the welfare of the inhabitants.
Compareid. at 397 (“All that the police knew at the time they arrived at Drumm’s
house was that a car which was registered in her name had been involved in the
accident and that the car was, at that time, outside her home.”). And despite

appellant’ s attempt to distinguish the permissible warrantless entry in State v. Boyd,
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615 So.2d 786, 789 (Fla. 2 DCA 1993), see App.Br. at 39-40, the rule in Boyd,
applied to the totality of the circumstances known by Deputy Baczek in this case,
likewise support trial counsels’ decision not to seek suppression:

When the issue is narrowly that of the right of police to enter and

Investigate a constitutionally protected areain an emergency or because

of exigent circumstanceswithout theaccompanying intent either to seize

or arrest, the standard becomes the reasonabl eness of the belief of the

police as to the existence of emergency or exigent circumstances, and

not the existence of the emergency or exigent circumstance in fact.
Id. at 789 (emphasis added); see PCR 111-444 (counsel testified he “felt like it was
certain that the court would” find exigent circumstances to excuse the warrantless
entry). Thusany suggestion that Deputy Baczek should not have madethewarrantless
entry issimply without merit. The subsequent discovery of the bodies, in plain view,

and seized pursuant to awarrant, similarly provided no basisfor trial counsel to seek

suppression of the evidence.

3. Thevictims bodies inevitably would have been discovered

Zakrzewski further contendsthat the discovery of hismurdered family wasnot,
for Fourth Amendment purposes, permissible under the “inevitable discovery”
doctrine, and thus counsel was ineffective for failing to challenge the evidence.

App.Br. 46-49.
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Even if this Court were to determine that counsel did not provide effective
assistance based upon attorney Koran's belief that Zakrzewski did not have a
reasonabl e expectation of privacy inthehouseor that exigent circumstances supported
the entry which led to the discovery of the victims, Zakrzewski was not prejudiced
because the “inevitable discovery” doctrine would have defeated any motion to
suppress. The“inevitablediscovery” doctrineprovidesthat “ evidence obtained asthe
result of unconstitutional police procedure may still be admissible provided the

evidence would ultimately have been discovered by legal means.” Maulden v. State,

617 So.2d 298, 301 (Fla. 1993). That is, “[t]he independent source doctrine allows
admission of evidencethat has been discovered by meanswholly independent of any

constitutional violation.” Nix v. Williams, 467 U.S. 431, 444 (1984). In Jeffriesv.

State, 797 So.2d 573 (Fla. 2001), this Court further discussed the doctrine:

In Craig v. Sate, 510 So.2d 857, 862-63 (Fla.1987), this Court
provided the following analysis of the inevitable discovery rule:

Theevidence presented at the suppression hearingin
this case was sufficient to establish by a preponderance of
the evidence that, if appellant had not led police to the
bodies, they would ultimately have been located very soon
thereafter by means of ordinary and routine investigative
procedures. There was testimony that the surrounding
areasof all sinkholesintheregionwould have been closely
examined as a matter of routine. Also, co-defendant
Schmidt had given his lawyer a limited authorization to
inform the police that the bodies had been disposed of in
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deep water. Thisroutine examination of sinkholes would
have revealed the drag marks, debris, clothing fibers, and
other indicators that were present at Wall Sink where the
bodieswerefound. Wall Sink wasthe largest and deepest
sink in the general area. These indicators, the testimony
showed, wouldinevitably have caused policeto concentrate
their deep-water searching capabilities at Wall Sink. We
therefore conclude that the trial court was correct in
admitting the bodies and related evidence, on the ground
that although they were in fact found by means of
appellant’s statements, they would have been found
independently even without the statements, by means of
normal investigative measures that inevitably would have
been set in motion asamatter of routine police procedure.
United Satesv. Satterfield, 743 F.2d 827 (11th Cir.1984),
cert. denied, 471 U.S. 1117, 105 S.Ct. 2362, 86 L.Ed.2d
262 (1985); United Satesv. Brookins, 614 F.2d 1037 (5th
Cir.1980). The inevitable discovery doctrine is properly
applied regardless of whether the ground of suppression of
the statement is violation of the fourth amendment, fifth
amendment, or sixthamendment. SeeNixv. Williams, [467
U.S. 431, 104 S.Ct. 2501, 81 L.Ed.2d 377 (1984) ].

Additiondly, in Sate v. Ruiz, 502 So.2d 87, 87 (Fla. 4th DCA
1987), the district court stated:

“1f the prosecution can establish by a preponderance of the
evidencethat theinformation ultimately or inevitably would
have been discovered ... then the evidence should be
received.” Nixv. Williams, 467 U.S. 431, 104 S.Ct. 2501,
81 L.Ed.2d 377 (1984). In order to apply this doctrine,
there does not have to be an absolute certainty of
discovery, but rather, just areasonable probability. United
Satesv. Brookins, 614 F.2d 1037 (5th Cir.1980).

Jeffries, 797 So.2d at 577-578.
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Here, itisundisputed that concern over Zakrzewski’ sunexplained absencefrom
work initiated awelfare check of hishome (PCR 11-366). A check of the outside of
theresidenceindicated that the house appeared abandoned -- based upon the absence
of parked vehicles, that the mail had piled up, and that no one answered the door or
Deputy Baczek’ scallsfrom the broken window with thereplaced screen (PCR 11-367-
368). And because Zakrzewski had already killed hiswife and children, the victims
would have been missed shortly when they failed to attend to their daily routine,
including, for example that Edward would have missed his Tae Kwon Do class (see
DA 1X-1025). Moreover, itisundisputed that thelender of themortgage onthe house
would have, asit did, foreclose and take possession of the house (PCR 11-338, 354-
358).2 While“[s]peculation may not play a part in the inevitable discovery rule; the

focus must be on demonstrated fact, capable of verification,” Bowen v. State, 685

S0.2d 942, 944 (Fla. 5" DCA 1996), the State has met its burden in this case. Based
upon the foregoing facts, particularly where law enforcement had already begun a
welfarecheck, itisnot only reasonably probablethat the police would have continued
itsinvestigationinto the disappearance of the Zakrzewski family and inevitably would

havediscoveredthevictims' bodiesindependent of Deputy Baczek’ sinitial entry into

8Theforeclosuredocumentsarebound separately fromV olumell of therecord,
and are located within the Transcript Of Record, Exhibit Index.
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the house, but so stipulated by appellant (PCR [11-479).

Astheforegoing demonstrates, counsel reasonably believed that any motionto
suppress would have been futile (PCR 111-443-444). The State would thus suggest
that Zakrzewski’'s “claim of ineffective assistance of counsel is an expression of
frustration concerning the result of histrial. Such frustrationisnot aviable basisfor
granting postconvictionrelief.” Jones, 28 Fla. L. Weekly at S142. Accordingly, issue

[l should be denied.
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THE POSTCONVICTION MOTION COURT PROPERLY HELD
THAT TRIAL COUNSEL DID NOT MISADVISE OR OTHERWISE MAKE
ANY PROMISES TO APPELLANT TO INVOLUNTARILY INDUCE HIS
GUILTY PLEAS.

Zakrzewski contends on appeal that his guilty pleas were involuntary on the
basis that trial counsel

1. Failed to test (move to suppress) the admissibility of the
Incriminating evidence seized from hisresidenceasaresult of theillegal
search thereof;

2. Failed to advise Zakrzewski of hisright to do so prior to
tendering his plea of guilty to capital murder, as referenced above, and

3. Misadvised the defendant by telling himincorrectly that he
had no choice but to plead guilty since the state could introduce the
evidence seized as a result of the illegal search of his residence and,
thereby, easily provehisguilt. Had Zakrzewski been properly informed
that he could contest the legality of virtually al of the evidence the state
amassed against him and that therewas areasonabl e likelihood that this
effort would be successful, the defendant most certainly would have
insisted upon his right to a jury trial and would not have pled guilty.
Furthermore, according to the defendant, his counsel advised and
promised him, if he would plead guilty as charged, the state would not
introduceinto evidence during the penalty phase of histrial photographs
of the battered bodies of his dead wife and children. (R. 395)

App.Br. at 49.

A. Standard of Review
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In reviewing atrial court’s application of the above law to arule
3.850 motion following an evidentiary hearing, this Court applies the
following standard of review: Aslong as the tria court's findings are
supported by competent, substantial evidence, “this Court will not
substitute its judgment for that of the trial court on questions of fact,
likewise of the credibility of the witnesses as well as the weight to be
given to the evidence by thetrial court.”

Swafford v. State, 828 So.2d 966, 978 (Fla. 2002); see also Sweet v. State, 810 So.2d
854, 871 n.7 (Fla. 2002) (“[T]he tria court must evaluate the credibility of any
witnesses, and weareobligated to givedeferencetothetrial court'sfactual findings.”);
Porter, 788 So.2d at 923 (“We recognize and honor thetrial court’ s superior vantage

point in assessing the credibility of witnesses and in making findings of fact.”).

B. Voluntariness of Zakrzewski’'s guilty pleas
Regarding Zakrzewski’ s claims that his pleas were involuntary in relation to
counsels’ adviceand/or actionsin respect to the seizure of evidence, the motion court
denied relief asfollows:
The assertion that his plea was not voluntarily entered because his
counsel failed to move to suppress incriminating evidence seized from
the Defendant’ s home iswithout merit. Asdiscussed above, the search
was justified under the exigent circumstances exception and the
Defendant has failed to establish Strickland prejudice as to this issue.
(PCR 111-579).

Contrary to hisZakrzewski’ scontention in hispostconviction motion, see PCR
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[1-219, appellant did not testify at theevidentiary hearing that counsel told him* he had
no choice but to plead guilty since the state could introduce the evidence seized asa
result of theillegal search of hisresidence and, thereby, easily prove hisguilt.” And
asdiscussed under Issuell., supra, at 49-61, because the seizure of evidence did not
violate the Fourth Amendment, counsel did not render ineffective assistance in not
moving to suppress the evidence. Accordingly, Zakrzewski’s contention that
counsels’ advice in respect to suppression or failure to file a motion to suppress
rendered the pleainvoluntary is without merit.

In regard to Zakrzewski’ sargument that he would not have pled guilty but for
counsels’ promisethat if he pled guilty that the State would not introduce the crime
scene photographsduring the penalty phase, themotion court denied relief asfollows:

As to the alleged misadvice of counsel that the crime scene
photographs would be suppressed, which the Defendant contends
motivated him to enter the pleas of guilty, the Court finds that the
testimony of Mr. Koranand Mr. Killiam regarding their discussionswith

the Defendant regarding theintroduction of the crime scene photographs

of victimsiscredible. BothMr. Koranand Mr. Killiam emphatically deny

that they assured the Defendant that the photographs would [be]

suppressed. The Defendant was told that he was “entitled to atrial on

the case and if he wanted to contest his guilt, he could;”> however, he
choseto plead guilty and counsel believed that “ he understood thiswas

*Evidentiary hearing, P. 54.
his best option.”® Counsel testified that they had discussions with the
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Defendant regarding the presentation of evidence during the penalty
phase and amotion wasfiled to try to limit the crime scene photographs
that were shown to thejury; however, at no time wasthe defendant ever
told that the evidence would be excluded.

Moreover, prior tothe Defendant pleading guilty in open court, the
Court madethedecisionto determinetheadmissibility of thecrime-scene
photographs when tendered for admission into evidence during the
penalty phase proceeding.” The Defendant then entered his pleas of
guilty and indicated that he had read and understood his written plea
agreement, which contained no promise that the photographswould be
excluded.®? The Court has had the opportunity to observethe Defendant
onthewitnessstand and believesthat the Defendant isintelligent and fully
understood the plea agreement and the discussions with his counsel
concerning the admissibility of the crime-scene photographs.

Accordingly, the Court regjects the Defendant’s testimony and
assertion in his motion that his pleas of guilty were unconstitutionally
involuntary because hiscounsel assured himthat the photographswould
be “suppressed.”

°Evidentiary hearing P. 60.

Vol. 11, P.433-34; attached hereto asExhibit“D.” Seealso, Vol.
[, P. 243-244; attached hereto as Exhibit “E.”

8See Exhibit “C.”
(PCR 111-579-581).
Without citing supporting authority, Zakrzewski urges this Court “to credit
Zakrzewski’ stestimony inthisregard” notwithstanding “thefact that both Mr. Koran

andMr. Killiam. .. emphatically denied Zakrzewski’ scontention that any promisewas
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made regarding the subject photographs.” App.Br. a 54. While appellant
acknowledgesthat both defense attorneystestified that “ al Zakrzewski wastold was
that they would do their best to limit the introduction of some of the photographs, but
that some would most assuredly be alowed in evidence to prove various matters
material to the penalty phase of the case,” id., he believes the Court should credit
Zakrzewski’ stestimony over trial counsels’ onthebasisthat he* had asolid reputation
for honesty and forthrightness while amember of the United States Air Force,” “was
willingto plead guilty rather than put the statethrough thetime, energy and expense of
proving hisguilt, which he aways acknowledged,” and if there was no such promise
by counsel, “there was no other motivation for the defendant to plead guilty.” Id. at
55.

Appellant’ s request of the Court ignores the credibility determinations of the
motion court, which had a superior vantage point to judge the credibility of the
witnessesand makerelevant findingsof fact. Moreover, Zakrzewski’ ssuggestionthat
both defenselawyers“simply did not recall making thisassuranceinthe complicated
course of preparing his case for trial,” App.Br. at 55, is just not reasonable. That
characterization of defense counsel’ stestimony fail sto addressthe absol ute certainty
withwhich counsel testified -- i.e., attorney Korantestified that he“ categorically” did

not promise Zakrzewski that the photographs would be excluded, and that “it was
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never intimated to Mr. Zakrzewski that hewould -- that thisstuff would be excluded”
(PCR 111-433, 442; see supra, at 16-20). Further, Zakrzewski ignores the testimony
of trial counsel concerning appellant’ s motivation for pleading guilty, App.Br. at 55,
including the fact that Zakrzewski did not deny that he committed the murders, the
strength of the State’' s case, and that appel lant would appear more sympathetic at the
penalty phase if he admitted guilt in light of the foregoing. Thus Zakrzewski’s
contention that “there was no other motivation” for him to plead guilty except for the
purported promise of counsel to exclude from evidence the crime scene photographs
is refuted by the evidence adduced at the hearing. See supra, at 20-25.

Finally, cases cited by Zakrzewski are inapposite, App.Br. at 52-54, as each
involved either adeterminationthat trial counsel had in fact misadvised the defendant
and that erroneous advice wasthe basisfor the entry of the guilty plea, or that aclaim
of affirmative misadvice was denied without the record addressing the issue.

Compare, e.q., Thompsonv. State, 351 So.2d 701 (Fla. 1977) (record established that

defendant pled guilty upon an honest misunderstanding or belief asto apromiseof the
trial judge that was communicated through trial counsel), cert. denied, 435 U.S. 998

(1978); Costello v. State, 260 So.2d 198, 201 (Fla. 1972) (record established that

counsel misadvised defendant that court would not sentence him to death if he pled

guilty); Roberti v. State, 782 So.2d 919, 920 (Fla. 2™ DCA 2001) (causeremanded for
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an evidentiary hearing, where “ Roberti must demonstrate that counsel affirmatively
mi sadvised him and that he would not have pleaded had he been properly advised.”);

Tal-Mason v. State, 700 So.2d 453, 456-457 (Fla. 4" DCA 1997) (remand warranted

whererecordfailed to demonstrate“the nature and extent of counsel’ sspecific advice
to defendant concerning gain time and its applicability to any sentence that might be
imposed.”).

Becausetherecord hererefutes Zakrzewski’ sclaim that counsal misadvised him

and that he pled guilty in reliance thereto, Issue 111 should be denied.
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V.

APPELLANT ISNOT ENTITLED TO RELIEF UNDER APPRENDI
v. NEW JERSEY, 530 U.S. 466 (2000) OR RING v. ARIZONA, 536 U.S. 584
(2002).

Seekingrelief pursuantto Ringv. Arizona, 536 U.S. 584, 122 S.Ct. 2428 (2002)

and Apprendi v. New Jersey, 530 U.S. 466 (2000), Zakrzewski contendsfor thefirst

time, now on appeal, that

Florida s death penalty statute (a) does not require the jury to find the
existence of each aggravating circumstances beyond areasonable doubt,
(b) does not requirethejury to find that there are insufficient mitigating
circumstances that outweigh the aggravating circumstances beyond a
reasonabledoubt, (c) providesthat thejury’ sverdictisonly advisory and
not binding,!! (d) only requires a bare majority of the jurors to make a
death recommendationtothecourt, and (€) allowsthereviewing court to
reweigh the aggravating and mitigating factorsto determinewhether the
death sentence may stand after striking one of the aggravating factorson

appeal.

App.Br. 56-57 (internal footnote omitted). Beforethemotion court, Zakrzewski filed

amotion seeking judicial noticeof hisclaim pursuant to Apprendi v. New Jersey, 530

U.S. 466 (2000), not previoudly raised, or, aternatively, to amend the amended
postconviction motion to include the Apprendi claim (PCR 11-293-299). Therein,
appellant specifically limited his claim as follows:

[@]n issuethat must be addressed here, as| understand it, isthe same as

in Apprendi, Jones, and Ring: Arethe Sixth and Fourteenth Amendments

to the United States Constitution of the United States violated by
Florida's death penalty statute that, by its very terms and conditions,
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does not cause and allow the jury to make all the findings necessary to
expose the defendant to a death sentence?

(PCR [1-295) (emphasisin original).

Themotion court denied relief, stating “[a]sto the Apprendi claim, thisclaim
is procedurally barred from consideration.” (PCR 111-582). “To uphold the trial
court’ssummary denial of claimsraised in a3.850 motion, the claims must be either

facidly invalid or conclusively refuted by therecord.” Foster v. State, 810 So.2d 910,

914 (Fa.) (internal citation omitted), cert. denied, 123 S.Ct. 470 (2002).
Regarding appellant’ sclaimsthat were ultimately rai sed beforethe motion court

pertaining to Ring and Apprendi, they are procedurally barred: Zakrzewski did not

contemporaneously assert beforeor at trial aSixth Amendment jury sentencing claim
challengingthe procedure by which theaggravating factorswerefound (compare DA
[-50-51 (*Motion To Prohibit Application Of FloridaStatute 921.141(5)(1),” onbasis
of Ex Post Facto Clause); DA 1-86 (“ Amended “Moation To Prohibit Application Of
FloridaStatute 921.141(5)(1)” (same)); DA 1-146-168 (“Motion To Declare Section
921.141, FloridaStatutes Unconstitutional For Lack Of Adequate Appellate Review”);
DA 1-169-176 (“Motion To Declare Section 921.141, Florida Statutes Unconstitutional
Because It Precludes Consideration Of Mitigation By Imposing |mproper Burdens Of

Proof Or Persuasion”); DA 1-195-196 (“Motion To Declare Section 921.141, Florida
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Statutes Unconstitutional Because Only A Bare Mg ority Of Jurors Is Sufficient To
Recommend A Death Sentence”); DA 1X-1181-1207 (charging conference), or on
direct appeal (compare*Initial Brief Of Appellant, No. 88367, at i-iii). Havingfailed

to raise these claims in atimely manner, they are now barred and the Court should

deny relief on that basis. See McGregor v. State, 789 So.2d 976, 977 (Fla. 2001)

(Apprendi claim procedurally barredfor failuretoraiseintrial court); Barnesv. State,

794 So0.2d 590 (Fla. 2001) (Apprendi error not preserved for appellate review).

To the extent that Zakrzewski now contends that Ring invalidates his death
sentence on additional bases not raised before the postconviction relief court, heis
precluded from raising these bases for the first time on appeal. Gudinas, 816 So.2d
at 1111 n.4; Doyle, 526 So.2d at 911.° Moreover, these additional bases are
unavailing, as the only issue before the United States Supreme Court in Ring was
“whether that aggravating factor may befound by thejudge, asArizonalaw specifies,
or whether the Sixth Amendment’ sjury trial guarantee,!! made applicabletothe States

by the Fourteenth Amendment, requiresthat the aggravating factor determination be

7 akrzewski doesnot specifically addressthe procedura default issueother than
to rely upon the sole concurring opinion of Justice Shaw in Bottoson, 27 Fla. L.
Weekly at S896-S898. See App.Br. at 58-59.
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entrusted to the jury.[!” Ring, 122 S.Ct. at 2437 (internal footnotes omitted).°

Evenif the Court wereto determinethat Zakrzewski hasnot defaulted uponthe
clamsraised under Issue 1V, neither Ring nor Apprendi are subject to retroactive
application.

OnJune 24, 2002, the United States Supreme Court issued itsdecisionin Ring,
holding that the Sixth Amendment requires that a jury make the finding of an
aggravating circumstance necessary for imposition of thedeath penalty. Id., 122 S.Ct.
at 2443. The Supreme Court decided Ring based upon Apprendi, previously decided

on June 26, 2000, which held that a criminal defendant is entitled to a jury

19T 0 the extent that Zakrzewski is challenging the death sentence imposed for
his murder of his daughter Anna based upon the trial court’s override of the jury’s
recommendation of alife sentence, see App.Br. at 70, this Court decided that issueon
direct appeal. Zakrzewski, 717 So.2d at 494. Accordingly, the claim is not subject
to successivereview. Compare Garciav. State, 816 So.2d 554, 569 (Fla. 2002) (jury
overrideissuenot decided informer direct appeal and thusit did not constitutethelaw
of the caseto preclude sentencing defendant to death in anew penalty hearing). And
even if the clam isreviewable in light of Ring, but see infra, at 71-75 (discussing
nonretroactivity of Ring), the capital murder convictionsof Zakrzewski’ swifeand son
were aggravating circumstances found by the trial court in sentencing appellant to
death for the murder of hisdaughter Anna (DA [1-329). Thusrelief isnot warranted.
See, e.q., Jones, 28 Fla. L. Weekly at S144; Doorbal v. State, So.2d  ,28Fla
L. Weekly S108, S115 (Fla. Jan. 30, 2003); see also, Anderson v. State, So.2d
__,28Fla L. Weekly S51, S57 (Fla. Jan. 16, 2003) (Pariente, J., concurring in
result); Colev. State, So.2d  ,28Fla L. Weekly S58, S65 (Fla. Jan. 16, 2003)
(Pariente, J., concurring in result).
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determination of any fact that increasesthe penalty for acrimebeyond the prescribed
statutory maximum, other than the fact of a prior conviction. 1d. 530 U.S. at 490.
Appellant’s conviction became final on January 25, 1999, when the United States

Supreme Court denied Zakrzewski’ s petition for writ of certiorari. See Caspari V.

Bohlen, 510 U.S. 383, 390 (1994) (“ A state conviction and sentence becomefinal for
purposes of retroactivity analysis when the availability of direct appeal to the state
courts has been exhausted and the time for filing apetition for awrit of certiorari has
elapsed or atimely filed petition has been finally denied.”).

Neither Ring nor Apprendi apply to Zakrzewski’ scase. InGriffithv. Kentucky,

479 U.S. 314 (1987), the United States Supreme Court held that “anew rulefor the
conduct of criminal prosecutionsisto be applied retroactively to all cases, state or
federal, pending ondirect review or not yet final . ...” 1d. at 328 (emphasis added).
Because Zakrzewski’s appeal was not pending on direct review and was final in

January, 1999 when certiorari was denied by the United States Supreme Court—

before that court decided Ring or Apprendi -- neither decision appliesto his case.
Moreover, Zakrzewski is not entitled to retroactive application under the

principles of Witt v. State, 387 So.2d 922, 929-30 (Fla. 1980). Hughesv. State, 826
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S0.2d 1070, 1073-1075 (Fla. 1¥ DCA 2002), review granted (1/10/03)*. Pursuant to

Witt, this Court must consider three factors: the purpose served by the new case; the
extent of reliance on the old law; and the effect on the administration of justice from

retroactive application. Ferguson v. State, 789 So.2d 306, 311 (Fla. 2001). When

deciding whether to apply adecisionretroactively, “thefundamental considerationis
the balancing of the need for decisional finality against the concern for fairness and

uniformity inindividual cases.” Johnstonv. Moore, 789 So.2d 262, 267 (Fla. 2001).

Asthe Court stated in Ferguson,

For anew rule of law to warrant retroactive application it must
satisfy three elements. “The new rule must (1) originate in either the
United States Supreme Court or the Florida Supreme Court; (2) be
congtitutional in nature; and (3) have fundamental significance.”

* * * * *

As emphasized by this Court in Witt, “only major constitutional
changesof law will becognizablein capital casesunder Rule 3.850. 387
So.2d at 929. Thesemagjor constitutional changesinthelaw typically fall
into one of two categories: “(1) those which place beyond the authority
of the state the power to regulate certain conduct or to impose certain
penalties, or (2) those changes which meet the three-prong test for
retroactivity set forth in Stovall v. Denno.” McCuiston v. State, 534
S0.2d 1144, 1146 (Fla.1988) (citations omitted).

Thethreefactors considered under the test announced in Stovall

“0Oral argument has been scheduled in Hughes for March 6, 2003 before the
Court.
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v. Denno, 388 U.S. 293, 87 S.Ct. 1967, 18 L.Ed.2d 1199 (1967), are:
“(1) the purpose to be served by the new rule, (2) the extent of reliance
on the old rule, and (3) the effect on the administration of justice of a
retroactive application of the new rule.” McCuiston, 534 So.2d at 1146
n. 1.

Ferguson, 789 So.2d at 309, 311.

Applying Stovall v. Denno, 388 U.S. 293 (1967), the United States Supreme
Court hasrejected retroactive application of its holding that aviolation of theright to
ajury trial is not subject to retroactive application:

Thevaluesimplemented by the right to jury trial would not measurably
be served by requiring retrial of all persons convicted in the past by
procedures not consistent with the Sixth Amendment right to jury trial,
Second, States undoubtably relied in good faith upon the past opinions
of thisCourt to the effect that the Sixth Amendment right tojury trial was
not applicable to the States. . .. Several States denied requestsfor jury
trial in caseswherejury trial would have been mandatory had they fallen
with the Sixth Amendment guarantee as it had been construed by this
Court. ... Third, the effect of aholding of general retroactivity on law
enforcement and the administration of justice would be significant,
because the denial of jury trial has occurred in a very great number of
cases in those States not until now according the Sixth Amendment
guarantee.

DeStefano v. Woods, 392 U.S. 631, 634 (1968) (internal citations omitted).

Similarly, there is no basis for application of Ring or Apprendi in this case.

Hughes, 826 So.2d at 1073-1075; see also Colwell v. State, 59 P.3d 463, 473 (Nev.

2002) (Ring not afforded retroactive application on collateral review); Sandersv. State,

815 S0.2d 590, 591-592 (Ala. 2001) (A pprendi held not to apply retroactively to cases
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on collateral review under Teaguev. Lane, 489 U.S. 288 (1989)), cert. denied, 534

U.S. 956 (2001); Whisler v. State, 36 P.3d 290, 300 (K an. 2001) (same), cert. denied,

122 S.Ct. 1936 (2002); Stateex rel. Nixonv. Sprick, 59 S.W.3d 515, 520 (Mo. 2001)

(Apprendi not subject to retrospective application); Statev. Sepulveda, 32 P.3d 1085,

1088 (Ariz. App. Div. 22001) (Teagueprecluded retroactive application of Apprendi);

Peoplev. Bradley, 2002 WL 31116769 *6 (Colo. App. Sept. 2, 2002) (same); People

v. Montgomery, 763 N.E.2d 369, 378 (IIl.App. 1 Dist. 2001) (same)'?; Teague v.

Palmateer, 57 P.3d 176, 186 (Or. App. 2002) (same).

Finally, inthe event this Court wereto determinethat appel lant’ sclaims under

Ring and Apprendi are properly before the Court, relief should be denied. See, e.q.,

King, 831 So.2d at 144; Bottoson, 27 Fla. L. Weekly at S891; Spencer v. State,

S0.2d 28 Fla. L. Weekly S35, S41 (Fla. Jan. 9, 2003); Anderson, 28 Fla. L.

Weekly at S57; Doorbal, 28 Fla. L. Weekly at S115; Kormondy v. State, So.2d

__,28Fla L. Weekly S135, S139 (Fla. Feb. 13, 2003).

Based upon the foregoing, Issue IV should be denied.

2But see Peoplev. Smith, 2003 WL 168382 *2 (I1I.App. 1 Dist. Jan. 24, 2003)
(recognizing conflict among Ilinois|ower appellate courts asto whether Apprendi is
subject to retroactive effect on collateral review).
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CONCLUSION

Based on the foregoing arguments and authorities, the lower court’s Order

denying appellant’ s motion for post-conviction relief should be affirmed.
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