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| NTRODUCTI ON

This petition for habeas corpus relief is being filed in
order to address substantial clainms of error under the fourth,
fifth, sixth, eighth and fourteenth anendnents to the United
States Constitution, clains denonstrating that M. R vera was
deprived of the effective assistance of counsel on direct
appeal and that the proceedings that resulted in his
convi ctions, death sentence and other sentences, as well as
the affirmance of those convictions and sentences, violated
fundanmental constitutional guarantees. This petition
challenges M. Rivera' s 1987 trial and sentencing. G tations
to the direct appeal record shall be cited as (R page
nunber). Citations to the postconviction record on appeal
shall be cited as (PC-R Page nunber). Al other citations
shal | be sel f-explanatory.

JURI SDI CT1 ON

A wit of habeas corpus is an original proceeding in this
Court governed by Fla. R App. P. 9.100. This Court has
original jurisdiction under Fla. R App. P. 9.030(a)(3) and
Article V, 83(b)(9), Fla. Const. The Constitution of the
State of Florida guarantees that "[t]he wit of habeas corpus
shal |l be grantable of right, freely and without cost." Art.

I, " 13, Fla. Const.






REQUEST FOR ORAL ARGUNVENT

M. Rivera requests oral argunent on this petition.

PROCEDURAL HI STORY

M. Rivera was charged by indictnment dated August 6,
1986, with first degree nurder. M. Rivera was adjudi cated
guilty on April 16, 1987, and on April 17, 1987, the jury
recommended a death sentence (R 2296, 2307). On May 1, 1987,
the trial court inposed a sentence of death (R 2308-13). On
direct appeal, this Court affirmed M. Rivera s conviction and
sentence but vacated the finding of one aggravating

circunstance, i.e. that the offense was commtted in a cold,

cal cul ated and preneditated nmanner. Rivera v. State, 561 So.
2d 536 (Fla. 1990).

M. Rvera filed a notion under Fla. R Cim P. 3.850 on
Cct ober 31, 1991 and subsequently filed two anmended Rul e 3. 850
notions. The circuit court conducted an evidentiary hearing
on limted clainms, and sunmarily denied the renmai nder of the
clains (PGR 190-99). On appeal, this Court remanded for an
evidentiary hearing regarding M. Rivera' s claimof
i neffective assistance of counsel at the penalty phase of his

trial. R vera v. State, 717 So 2d 477 (Fla. 1998).

On remand, the circuit court conducted an evidentiary

hearing in 1999 and subsequently denied relief. M. R vera



tinmely filed an appeal which is currently pending before this
Court.
CLAI M5 FOR RELI EF
CLAI M |
MR. RI VERA' S DEATH SENTENCE OF DEATH STANDS
N VI OLATION OF RING V. ARI ZONA AND THE

SI XTH FOURTEENTH AMENDMENTS TO THE UNI TED
STATES CONSTI TUI ON.

A Fact ual Backdr op.

On August 6, 1986, the grand jury for Broward County,

Florida, returned an indictnment charging that M chael T.

Ri ver a:
did then and there unlawfully and fel oni ously and
froma preneditated design to effect the death of a
human bei ng, STACI LYNN JAZVAC, did kill and nurder
the said STACI LYNN JAZVAC, by asphyxi ation, agai nst
the formof the statute in such case pursuant to
Section 782.04 of the Florida Statutes, nade and
provided to the evil exanple of all others in the
Ii ke case of fendi ng, and agai nst the peace and
dignity of the State of Florida.

(R 2164).

The indictnent did not indicate whether the State woul d
seek the death penalty or upon what factual basis. Although
the indictnent only charged preneditated nurder, the State
presented evidence of a sexual battery and ki dnapping. The
jury was instructed on preneditated and fel ony-nurder (R
1871-73). The Judge instructed the jury on the el enents

necessary to prove kidnaping and sexual battery (R 1873-75).



On April 16, 1987, the jury returned a verdict finding M.
Rivera guilty of first degree nurder as charged in the
indictnment (R 1899).

Before sending the jury out, the trial court had
instructed the jury about the possible penalties, but then
told the jury to disregard those penalties:

Il will now informyou of the maxi mum and m ni num
possi bl e penalties in this case. The penalties,
however, are for the Court to decide. You are not
responsi ble for the penalties in any way because of
your verdict. The possible penalties of this case
are to be disregarded by you as you di scuss your
verdict. Your duty is to discuss only the question
of whether the State has proved the guilt of the
def endant in accordance with these instructions.
The maxi mum possi ble penalty for the crime of first-
degree murder as is death. The m ni mum penalty for
the crime of murder in the first degree is life

i nprisonment with a mandatory 25 years w thout the
possibility for parole.

(R 1885).

The penalty phase began on April 17,1987. Follow ng the
presentation of evidence and argunents by counsel, the judge
instructed the jury. 1In accordance with Florida |aw, the
judge told the jurors:

Ladi es and gentlemen of the jury, it is now your
duty to advise the Court as to what puni shnment
shoul d be inposed upon the defendant for this crine
of murder in the first degree.

As you have been told, the final decision as to
what puni shnent shall be inposed is the
responsi bility of the Judge; however, it is your
duty to follow the law that will now be given you by



the Court and render to the Court an advisory
sentence based upon your determ nation as to whet her
sufficient aggravating circunstances exist to
justify the inposition of the death penalty and

whet her sufficient mtigating circunstances exist to
out wei gh any aggravating circunstances found to

exi st .

Your advisory sentence should be based upon the
evi dence that you ve heard while trying the guilt or
i nnocence of the defendant and on the evi dence that
has been presented to you in these proceedi ngs.

(R 2132-33)(enphasis added). The judge then listed four
aggravating circunstances and five mtigating circunstances
(R 2133-34). As to the proof of the aggravating factors, the
j udge char ged:

Each aggravating circunstance nust be
establ i shed beyond a reasonabl e doubt before it may
be considered by you in arriving at your deci sion.
| f one or nore aggravating circunstances are
establ i shed, you should consider all the evidence
tending to establish one or nore mtigating
ci rcunst ances and gi ve that evidence such wei ght as
you feel it should receive in reaching your
conclusion as to the sentence that should be
i nposed.

(R 2135). The jury returned a verdict of 12-0 in favor of
death (R 2139).

On May 1, 1987, the trial court orally and in witing
entered his Sentencing Order to justify the death sentence (R
2146-54; 2309-13). The judge’ s order made factual

determ nations as to each of the aggravating and mtigating

ci rcunstances at issue. An exanple of this follows:



Third 921.141(5)(h) The capital felony was

especi ally hei nous, atrocious and cruel. Dr. Wight
testified that the cause of death was asphyxi ation.
He testified that there was a bruise on her forehead
caused while she was alive. A witness testified
during the trial that you told himshe started to
scream and resisted you and it got out of hand and
you choked her to death. It has been previously
been held that the fear and enotional strain
preceding a victinms death may be consi dered as
contributing to the heinous nature of the capital
felony. See Adans v. State 412 So. 2d 850.

(R 2310).

B. Florida s capital sentencing schene is unconstitutional
under Ring v. Arizona.

Ring v. Arizona, 536 U.S. _, (2002), found the Arizona

capital sentencing schene unconstitutional because it made a
deat h sentence contingent upon the finding of the presence of
additional facts, but assigned responsibility for finding
those facts to the judge in violation of the Sixth Arendnent
right to a jury trial. The United States Suprene Court based

this holding and analysis in Ring on its earlier decision in

Apprendi v. New Jersey, 530 U S. 466 (2000). There the
Suprene Court had held that “[i]t is unconstitutional for a
|l egislature to renove fromthe jury the assessnent of facts
that increase the prescribed range of penalties to which a
crimnal defendant is exposed.” Id. at 490 (quoting Jones V.

United States, 526 U. S. 227, 252-253 (1999) (Stevens, J.,

concurring)). Accordingly, capital sentencing schenmes such as



those in Florida and Arizona, violate the notice and jury
trial rights contained in the Sixth and Fourteenth Anendnents.
Such capital sentencing schenmes do not provide for the jury to
render a verdict wth respect to the “fact [that] is an
el emrent of the aggravated crine” punishable by death. Ring,
slip op. at 19 (quoting Apprendi, 530 U S. at 501 (Thonas.,
J., concurring)).

Applying the Apprendi test in Ring, the Court said “[t]he
di spositive question....‘is not one of formbut of effect.’”
Ring, slip op. at 16 (quoting Apprendi, 530 U.S. at 494). The
guestion is not whether death is an authorized punishnment in
first-degree murder cases,! but whether the “facts increasing
puni shnment beyond t he maxi mum aut horized by a guilty verdi ct
standing alone,” R ng, slip op. at 19, are found by the judge
or jury. “If a state nmakes an increase in a defendant’s
aut hori zed puni shnent contingent on the finding of a fact,

that fact... nmust be found by a jury beyond a reasonabl e

See Ring, slip op. At 17-18 (rejecting argunent that
finding of aggravating circunstances did not increase
statutory maxi num because “Arizona first-degree nurder statute
“aut horizes a maxi num penalty of death only in a fornmal
sense’” (quoting Apprendi, 530 U. S. at 541 (O Connor, J.,
concurring)). Both the Florida and Arizona statutes provide
for a range of punishnents, the nost severe of which is death.
Conpare Fla. Stat. sec. 775.082(1)(1979) wth Arizona Rev.
stat. Ann. Sec. 13-1105(C).



doubt.” R ng, slip op. at 16. “All the facts which nust
exist in order to subject the defendant to a legally
prescribed puni shnment nust be found by the jury.” 1bid.
(quoting Apprendi, 530 U S. at 499 (Scalia, J., concurring)).

The Court in Ring held that Arizona s sentencing statute
coul d not survive Apprendi because “[a] defendant convicted of
first-degree nmurder in Arizona cannot receive a death sentence
unl ess a judge nmakes the factual determ nation that a
statutory aggravating factor exists. Wthout that critical
finding, the maxi num sentence to which the defendant is
exposed is life inprisonnment, and not the death penalty.”
Ring, slip op. at 9 (internal quotation marks and citations
omtted). 1In so holding, the Court overruled Walton v.
Arizona, 497 U S. 639 (1990), “to the extent that it allows a
sentencing judge sitting wwthout a jury, to find an
aggravating circunstance necessary for inposition of the death
penalty.” R ng, slip op. at 22.
C. Applying Ring to Florida’s sentencing schene

This Court previously held that “[b]ecause Apprendi did
not overrule Walton, the basic schenme in Florida is not

overruled either.” MIlls v. More, 786 So. 2d 532, 537 (Fla.

2001). However, the United States Suprenme Court has now

spoken and announced in R ng that Walton was overrul ed. Since



the underlying basis for Walton was the ruling in Hldwin v.
Florida, 490 U S. 638 (1989) (per curian), which upheld the
capital sentencing schene in Florida “on grounds that ‘the

Si xt h Amendnent does not require that the specific findings
aut horizing inposition of the sentence of death be made by the
jury,” Ring, slip op. at 11 (quoting Walton, 497 U S. at 648,
in turn quoting Hldwn, 490 U S at 640-641), logically

H | dwi n has been overruled as well. Certainly at a m ni num
Ring underm nes the Florida Suprene Court’s decision in MIls
by recognizing: (a) that Apprendi applies to capital
sentenci ng schenes,? Ring, slip op. at 2 (“Capital defendants,
no |l ess than non-capital defendants...are entitled to a jury
determ nation of any fact on which the |egislature conditions
an increase in their maxi mum puni shnent”), [d. at 23; (b) that
States may not avoid the Sixth Amendnent requirenents of
Apprendi by sinply “specif[ying] ‘death or life inprisonnent’
as the only sentencing options,” R ng, slip op. at 17; and (c)
that the relevant and dispositive question is whether under

state law death is “authorized by a guilty verdict standing

ln M1ls, the Florida Suprene Court said that “the plain
| anguage of Apprendi indicates that the case is not intended
to apply to capital [sentencing] schenes.” MlIlls, 786 So. 2d
at 537

10



alone,” Ring, slip op. at 19.3

Florida s capital sentencing statute, |like the Arizona
statute struck down in R ng, nmakes inposing the death penalty
contingent on the factual findings of a judge, not the jury.
Section 775.082 of the Florida Statutes provides that a person
convicted of first-degree nurder nust be sentenced to life in
prison “unless the proceedings held to determ ne sentence
according to the procedure set fort in Sec. 921.141 result in
finding by the court that such person shall be puni shed by
death, and in the latter event such person shall be punished
by death.” For nearly 30 years, this Court has held that
sections 775.082 and 921. 141 do not allow i nposing a death
sentence upon a jury’'s verdict of guilt, but only upon a
finding of sufficient aggravating circunstances. D xon v.

State, 283 So. 2d 1, 7 (Fla.1973) (“question of punishnent is

reserved for a post-conviction hearing”).
The “explicitly cross reference[d]...statutory provision

requiring the finding of an aggravating circunstance before

3l ndeed, as Justice Pariente observed in her concurring
opinion in Bottoson v. More, Case No. SC02-1455, Order
Granting Stay of Execution and Setting Oral Argunent (July 8,
2002), “Until now our jurisprudence has only ever discussed
Apprendi — it has never discussed Ring. Thus, it is this
Court’s responsibility to explain Florida s sentencing schene
t hrough the lens of R ng and not through the |ens of

Apprendi .” Order at 11.

11



i nposition of the death penalty,” R ng, slip op. at 18,
requires the judge — after the jury has been di scharged and
“[n] otw t hstandi ng the recommendation of a ngjority of the
jury” to nake two factual determnations. Fla. Stat. sec.
921.141 (3). Section 921.141 (3) provides that “if the court

i nposes a sentence of death, it shall set forth in witing its
findi ngs upon which the sentence of death is based as to the
facts.” Ibid. First, the judge nust find that “sufficient
aggravating circunmstances exist” to justify inposition of the
death penalty. Ibid. Second, the judge nmust find in witing
that “there are insufficient mtigating circunmstances to

out wei gh the aggravating circunstances.” 1lbid. “If the court
does not maeke the findings requiring the death sentence, the
court shall inpose sentence of life inprisonnment in accordance
wth sec. 775.082.” 1bid.

Because Florida's death penalty statute makes inposing a
deat h sentence contingent upon findings of “sufficient
aggravating circunstances,” and “insufficient mtigating
circunstances,” and gives sole responsibility for those
findings to the judge, it violates the Sixth Amendnent, as

explained in Rng v. Arizona.

D. The Role of the Jury in Florida s Capital Sentencing
Schenme Neither Satisfies the Sixth Amendnment nor Renders
Harm ess the Failure to Satisfy Apprendi and Ring.

12



Florida' s death penalty statute differs fromArizona in
that it provides for the jury to hear evidence and “render an
advi sory sentence to the court.” Fla. Stat. sec. 921.141 (2).
A Florida jury’'s role in the capital sentencing process is
i nsignificant under Apprendi and Ring, however. First,
whet her one | ooks to the plain neaning of Florida s death
penalty statute, or this Court’s cases interpreting it, “under
section 921.141, the jury’'s advisory recomrendation is not

supported by findings of fact,” Conbs v. State, 525 So. 2d

853, 859 (Fla. 1988)(Shaw, J. concurring), which is the
central requirenent of Ring.

This Court has rejected the idea that a defendant
convicted of first-degree nurder has the right “to have the
exi stence and validity of aggravating circunstances determ ned

as they were placed before this jury.” Engle v. State, 438

So. 2d 803, 813 (Fla. 1983), explained in Davis v. State, 703
So. 2d 1055, 1061 (Fla. 1997). The statute specifically
requires the judge to “set forth ...findings upon which the
sentence of death is based as to the facts,” but asks the jury
generally to “render an advisory sentence...based upon the
followng matters” referring to the sufficiency of the
aggravating and mtigating circunstances. Fla. Stat. §

921.141 (2) and (3). Because Florida | aw does not require

13



that any nunber jurors agree that the State has proven the

exi stence of a given aggravating circunstance before it may be
deened “found,” it is inpossible to say that “the jury” found
proof beyond a reasonabl e doubt of a particular aggravating

ci rcunstance, |et alone "sufficient aggravating
circunstances."” Thus, “the sentencing order is ‘a statutorily
requi red personal evaluation by the trial judge of the
aggravating and mtigating factors’ that forns the basis of a

sentence of |life or death.” Mrton v. State, 789 So. 2d 324,

333 (Fla. 2001),quoting Patton v. State, 784 So. 2d 380 (Fl a.
2000) .

As the United States Suprene Court said in Walton, “[a]
Florida trial court no nore has the assistance of a jury’'s
findings of fact with respect to sentencing issues than does a
trial judge in Arizona.” MWlton, 497 U.S. at 648. This Court
has nmade the point even nore strongly by repeatedly

enphasi zing that the trial judge’ s findings nust be nmade

i ndependently of the jury’s recomendation. See G ossnan V.
State, 525 So. 2d 833, 840 (Fla. 1988). Because the judge
must determ ne that “sufficient aggravating circunstances
exi st” “notw thstandi ng the recomendation of a majority of
the jury,” Fla. Stat. 8§ 921.141(3), he may consider and rely

on evidence not submtted to the jury. Porter v. State, 400

14



So. 2d 5 (Fla. 1981); Davis v. State, 703 2d 1055, 1061 (Fl a.

1997). The judge also is permtted to consider and rely upon

aggravating circunstances that were not considered by the

jury. Davis, 703 So. 2d at 1061, citing Hoffnman v. State, 474
So. 2d 1178 (Fla. 1985)(court’s finding of “heinous,
atrocious, or cruel” aggravating circunstance proper though

jury was not instructed on it); Fitzpatrick v. State, 437 So.

2d 1072, 1078 (Fla. 1983)(finding that the aggravating

ci rcunstance of a previous conviction of a violent felony was
proper even though jury was not instructed to consider it;
Engl e, supra, 438 So. 2d at 813.

Because in Florida, the jury’'s role is nmerely advisory
and contains no findings upon which to judge the
proportionality of the sentence, this Court has recognized
that its review of a death sentence is based and dependent on
the judge’'s witten findings. Morton, 789 So. 2d at 333 (“The
sentencing order is the foundation for this Court’s
proportionality review, which may ultimately determne if a

person lives or dies”); Gossman, 525 So. 2d at 839; D xon,

283 So. 2d at 8. Thus, the jury s recommendati on does not
informthis Court’s proportionality review
Al though “[Florida s] enunerated aggravating factors

operate as ‘the functional equivalent of an el enent of a

15



greater offense,”” and therefore nust be found by a jury like
any other elenent of an offense, Ring, slip op. at 23 (quoting
Apprendi, 530 U.S. at 494), Florida |l aw does not require the
jury to reach a verdict on any of the factual determ nations
requi red before a death sentence could be inposed. Section
921.141(2) does not call for a jury verdict, but rather an
“advi sory sentence.” This Court has made it clear that “‘the
jury’s sentencing recomendation in a capital case is only
advisory. The trial court is to conduct its own wei ghing of

t he aggravating and mtigating circunstances....’” Conbs, 525

So. 2d at 858, quoting Spaziano v. Florida, 468 U S. 447, 451.

“The trial judge...is not bound by the jury's recomendati on,
and is given final authority to determ ne the appropriate
sentence.” Engle, 438 So. 2d at 813. It is reversible error
for a trial judge to consider herself bound to follow a jury’s
recommendati on and thus “not nmake an i ndependent ruling

whet her the death sentence should be inposed.” Ross v. State,

386 So. 2d 1191, 1198 (Fla. 1980). Florida law only requires
that the judge consider “the recommendation of a majority of
the jury.” Fla. Stat. § 921.141(3).

In contrast to the majority vote provision governing the
jury’' s capital sentencing reconmmendation, Florida |law treats

guilt verdicts differently. “No verdict may be rendered

16



unless all of the trial jurors concur init.” Fla. R Cim
P. 3.440. Florida courts have held that unanimty is required

at the guilt phase of a capital case. Wllians v. State, 438

So.2d 781, 784 (Fla. 1983). See Flanning v. State, 597 So. 2d

864, 866 (Fla. 379 DCA 1992)("It is therefore settled that
‘“Ii]n this state, the verdict of the jury nust be unani nous
and that any interference with this right denied the defendant

a fair trial. Jones v. State, 92 So.2d 261 (Fla. 1956)").

The right to a unaninous jury verdict nust extend to each
necessary elenent of the charged crinme. As to an el enent of
the offense, this Court has recognized that a judge may not
make fact finding "on matters associated with the crim nal
epi sode" that "would be an invasion of the jury's historical

function". State v. Overfelt, 457 So.2d 1385, 1387 (Fla.

1984). Neither the sentencing statute, case law fromthis
Court, nor the jury instructions in M. Rivera' s case required
that the jurors participating in his penalty phase to concur
in finding whether any particul ar aggravating circunstances
had been proved, or “[w] hether sufficient aggravating
circunstances exist[ed],” or “[w hether sufficient aggravating
ci rcunst ances exist[ed] which outweigh[ed] the mtigating
circunstances.” Fla. Stat. § 921.141(2).

Because Florida | aw does not require that twelve jurors

17



agree that the State has proven an aggravating circunstance
beyond a reasonabl e doubt, or to agree on the same aggravating
ci rcunst ances beyond a reasonabl e doubt, or to agree on the
sane aggravating circunstances when advising that “sufficient
aggravating circunstances exist” to warrant a death sentence,
there is no way to say that “the jury” rendered a verdict as
to an aggravating circunstance or the sufficiency of them As
Justice Shaw observed in Conbs, Florida | aw | eaves theses
matters to specul ation. Conbs, 525 So. 2d at 859 (Shaw, J.,
concurring).

Moreover, it would be inperm ssible and unconstitutional
to retroactively attach greater significance to the jury’s
advi sory sentence than the jury was told at the tinme. The
advi sory cannot now be used as the basis for the fact findings
required for a death sentence because the statutes requires
only a mgjority vote of the jury in support of that advisory
sentence. See id. (‘recommendation of a majority of the

jury’). In Harris v. United States 2002 W. 1357277, No. 00-

10666 (U.S. June 24, 2002), decided on the sane day as Ring,
the United States Suprene Court held that under the Apprendi
test, “those facts setting the outer limts of a sentence, and
of the judicial power to inpose it, are the elenents of the

crime for the purposes of the constitutional analysis.” 1d.

18



at 14. In R ng, the Suprene Court held that the aggravating
factors enunerated under Arizona | aw operated as “the
functional equivalent of an elenent of a greater offense” and
thus had to be found by a jury. 2002 W. 1357257 at 16. Based

on the reasoning in Apprendi, Jones, and Ri ng, aggravating

factors are equivalent to elenents of the capital crinme itself
and nust be treated as such.

One of the elenents that had to be established in order
to authorize a death sentence for M. R vera, death was the
presence of “sufficient aggravating circunmstances” to warrant
the inposition of a death sentence. Fla. Stat. § 921.141(3).%
However, the jury was not instructed on any standard by which
to make this essential determnation. As Justice Scalia
explained in his opinion for a unani nous Suprene Court in

Sullivan v. Louisiana, 508 US. 275 (1993), such an error can

never be harmess. “[T]he jury verdict required by the Sixth

“Al t hough Florida |law requires the judge to find that
sufficient aggravating circunstances exist to formthe basis
for a death sentence, Fla. Stat. 8§ 921.141(3), it only asks
the jury to say whether sufficient aggravating circunstances
exist to “recommend” a death sentence. Fla. Stat. sec.
921.141(2). As Justice Pariente observed in her concurring
opinion in Bottoson v. More, Oder Ganting Stay of Execution
and Setting Oral Argunent, Case No. SC02-1455, (July 8, 2002),
“I'n short, what is of concern about Florida's death penalty
schene in light of Ring is that our statute appears to reverse
the traditional roles of the judge and jury in sentencing.”
Order at 16.

19



Amendnent is a jury verdict of guilty beyond a reasonabl e
doubt.” Sullivan, 508 U S. at 278. Where the jury has not
been instructed on the reasonabl e doubt standard:

there has been no jury verdict within the nmeaning of
the Sixth Amendnent, [and] the entire prem se of
Chapman[®] review is sinply absent. There being no
jury verdict of guilty-beyond-a-reasonabl e-doubt,

t he question whether the sane verdict of guilty-
beyond- a- r easonabl e- doubt woul d be rendered absent
the constitutional error is utterly neaningless.
There is no object, so to speak, upon which

harm ess-error scrutiny can operate.

Sullivan, 508 U.S. at 280. In a case such as this, where the

error is not requiring a jury verdict on the essenti al

el ements of a capital nurder, but del egating that
responsibility to a court, “no matter how i nescapabl e the
findings to support the verdict mght be,” for a court “to
hypot hesi ze a guilty verdict that was never rendered ...would
violate the jury trial right.” 1d., 508 U S. at 279. The
review woul d perpetuate the error, not cure it.

Permtting any such findings of the elenents of a capital
crime by a nere sinple majority is unconstitutional under the
Si xth and Fourteenth Amendnents. In the sane way that the
Constitution guarantees a |level of certainty before a jury can
convict a defendant, it also constrains the nunber of jurors

who can render a guilty verdict. See Apodaca v. Oregon, 406

*Chapman v. California, 386 U 'S. 18 (1967).

20



U S 404 (1972)(the Sixth and Fourteenth Anendnents requires
that a crimnal verdict nust be supported by at |east a
“substantial majority” of the jurors). And the standards for

i nposi ng a death sentence may be even nore exacting than the
Apodaca standard (which was not a death case) -- but they
cannot constitutionally be less. Cearly, a nere nunerical
majority, which is all that is required under Section
921.141(3) for the jury' s advisory sentence, would not satisfy

the “substantial majority” requirenent of Apodaca. See

Johnson v. Louisiana, 406 U S. 356, 366 (1972) (Bl acknun, J.,
concurring)(a state statute authorizing a 7-5 verdict would
vi ol ate Due Process C ause of Fourteenth Anendnent).

The State was not required to convince the jury that
death was a proper sentence beyond a reasonabl e doubt. The
jury in M. Rivera s case was not required to make findings
beyond a reasonabl e doubt as required by the Sixth Anmendnent.
“If a State nmakes an increase in a defendant’s authorized
puni shnment contingent on the finding of a fact, that fact, no
matter how the State labels it, nust be found by a jury beyond
a reasonable doubt.” Ring, slip op. at 16. Florida | aw nmakes
a death sentence contingent not upon the existence of any
i ndi vi dual aggravating circunstance, but on a finding “[t] hat

sufficient aggravating circunstances exist.” Fla. Stat. 8§

21



921. 141(3).

In light of the plain |anguage of Florida's death penalty
statute, the rules of crimnal procedure and 30 years of this
Court’s death penalty jurisprudence, it is clear that the
l[imted role of the jury in Florida’ s capital sentencing
schene fails to satisfy the requirenents of the Sixth

Amendnent that were set forth in Rng v. Arizona. Even if

this Court were to redefine the jury's role under Florida | aw,
it would not cure the error leading to M. R vera s death
sentence. M. Rvera' s jury was repeatedly told that it’s
deci sion was nerely “advisory” (R 148, 1921, 2132) and that
“the final decision as to what punishnent shall be inposed is
the responsibility of the Judge” (R 1921, 2132). The jury
was told that its job was to “render to the Court an advisory
sentence” (1d.).

As the United States Suprene Court held in Caldwell v.

M ssissippi, 472 U. S. 320, 328-29 (1985):

[1]t i1s constitutionally inpermssible to rest a
death sentence on a determ nati on nmade by a
sentencer who has been led to believe that the
responsibility for determ ning the appropriateness
of the defendant’s death rests el sewhere.
Were this Court to now conclude that M. Rivera s death
sentence rests on findings made by the jury after they had

been told at the tinme in conformty with the then controlling
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Florida |l aw that a death sentence would not rest upon their
recommendation, it would create a retroactive violation of
Cal dwel | .

The decision in Caldwell enbodied the principle stated in
Justice Breyer’s concurring opinion in Ring: “the Eighth
Amendnent requires that individual jurors to nmake, and to take
responsibility, for, a decision to sentence a person to
death.” Ring, slip op. at 6 (Breyer, J.). Certainly, M.
Rivera’s jury was not advised that it was the finder of fact
inregard to M. R vera s sentence of death
E. M. R vera s Death Sentence is Invalid Because the

El ements of the Offense Necessary to Establish Capita

Mur der Were Not Charged in the Indictnent.

In Jones v. United States, 526 U. S. 227 (1999), the

United States Supreme Court held that “under the Due Process
Cl ause of the Fifth Arendnent and the notice and jury
guarantees of the Sixth Amendment, any fact (other than prior
conviction) that increases the maxi mumpenalty for a crinme
must be charged in the indictnent, submtted to a jury, and
proven beyond a reasonabl e doubt.” Jones, at 243, n. 6. The

Suprene Court held in Apprendi v. New Jersey, 530 U S. 466

(1999), that the Fourteenth Amendnent affords citizens the

sane protections when they are prosecuted under state | aw.
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Apprendi, 530 U.S. at 475-476.° Ring v. Arizona, 536 U.S.

, (2002) held that a death penalty statute s “aggravating

factors operate as ‘the functional equivalent of an el enment or

a greater offense.’”” R ng, slip op. at 23 (quoting Apprendi,
530 U.S. at 494, n. 19). In Jones, the Suprene Court noted

that “[much turns on the determnation that a fact is an
el ement of an offense, rather than a sentencing
consideration,” in significant part because “el enments nust be
charged in the indictnent.” Jones, 526 U S. at 232|.

On June 28, 2002, after the Suprenme Court’s decision in

Ri ng, the death sentence inposed in United States v. Allen,

247 F. 3d 741 (8" Cir. 2001) was vacated when the Suprene
Court granted a wit of certiorari, vacated the judgnent of
the Eighth G rcuit upholding the death sentence, and renmanded
the case for reconsideration in light of Ring's determ nation
that aggravating factors that are prerequisites of a death
sentence nust be treated as elenents of the offense. Allen v.

United States, No. 01-7310, 2002 U. S. LEXI S 4893 (June 28,

2002). The question presented to the United States Suprene
Court the petition for certiorari reviewin Alen was:

Whet her aggravating factors required for a sentence
of death under the Federal Death Penalty Act of

°The grand jury clause of the Fifth Amendnent has not been
held to apply to the States. Apprendi, 530 U. S. at 477, n. 3.
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1994, 18 U.S.C. Section 3591 et seq., are elenents
of a capital crinme and thus nust be alleged in the
indictnment in order to conply with Due Process and
Grand Jury clauses of the Fifth Arendnent.
The Eighth Crcuit had previously rejected Allen s argunent
because in its view, aggravating factors are not el enents of
federal capital nmurder but rather “sentencing protections that

shield a defendant from automatically receiving the

statutorily authorized death sentence.” United States v.

Allen, 247 F. 3d at 763.

Li ke the Fifth Amendnent to the United States
Constitution, Article I, section 15 of the Florida
Constitution provides that “No person shall be tried for a
capital crime without presentnment or indictnent by a grand
jury.” Like 18 U S.C. sections 3591 and 3592(c), Florida’s
death penalty statutes, Fla. Stat. 88 775.082 and 921. 141,
make i nposing the death penalty contingent upon the governnent
establishing “sufficient aggravating circunstances” to
justifying a death sentence, and that the mtigating
circunstances are insufficient to outweigh the aggravating
circunstance. Fla. Stat. § 921.141(3).

Florida law clearly requires every “elenent of the

of fense” to be alleged in the information or the indictnent.

In State v. Dye, 346 So. 2d 538 (Fla. 1977), this Court said
“Ialn information nmust allege each of the essential elenents
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of a crime to be valid. No essential el ement should be | eft

to inference.” 1In State v. Gray, 435 So. 2d 816, 818 (Fl a.

1983), this Court said “[wjhere an indictnment or information
wholly omts to allege one or nore of the essential elenents
of the crinme, it fails to charge a crinme under the |l aws of the
state.” An indictnment in violation of this rule cannot
support a conviction. The conviction can be attacked at any
stage, including “by habeas corpus.” Gay, 435 So. at 818.

In Chicone v. State, 684 So. 2d 736, 744 (Fla. 1996), this

Court said “[a]s a general rule, an information nmust allege
each of the essential elenents of a crinme to be valid.”

The “cel ebrated purpose” of the grand jury “is to stand
bet ween the governnent and the citizen” and protect
i ndividuals fromthe abuse of arbitrary prosecution. United

States v. Dionisio, 410 U. S. 19, 33 (1973); see also Waod v.

Georgia, 370 U. S. 375, 390 (1962). The Suprene Court
expl ai ned that function of the grand jury in D onisio:

Properly functioning, the grand jury is to be the
servant of neither the Governnent nor the courts,

but of the people...As such, we assune that it cones
toits task without bias or self-interest. Unlike
the prosecutor or policeman, it has no election to
W n or executive appointnent to keep.

Id., 410 U.S. at 35. The shielding function of the grand jury

is uniquely inportant in capital cases. See Canpbell v.

Loui siana, 523 U. S. 392, 399 (1998)(recogni zing that the grand
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jury “acts as a vital check against the wongful exercise of
power by the States and its prosecutors” with respect to
“significant decisions such as how many counts to charge
and...the inportant decision to charge a capital crine.”). At
this juncture, it is inpossible to know whether the grand jury
in this case woul d have returned an indictnent alleging the
presence of aggravating factors, sufficient aggravating
circunstances, and insufficient mtigating circunstances and
thus charging M. Rvera with a crinme punishable by death.

The Sixth Amendnent requires that “[i]n all crimnal
prosecutions, the accused shall...be informed of the nature
and cause of the accusation....” Under Florida law, a
conviction on a capital charge not nmade by the indictnment is a

deni al of due process of law. State v. Gay, citing Thornhil

v. Alabama, 310 U S. 88 (1984), and Dedonge v. Oregon, 299

U S 353 (1937). Because the State did not submt to the
grand jury, and the indictnment did not state the essenti al

el emrents of the aggravated crine of capital nurder, M.
Rivera' s right under Article I, section 15 of the Florida
Constitution and the Sixth Arendnent to the federal
constitution were violated. By omtting any reference to the
aggravating circunstance that would be relied upon by the

State in seeking a death sentence, the indictnent

27



prejudicially hindered M. Rivera “in the preparation of a

defense,” to a sentence of death. Fla. R Cim P. 3.140(0).

Habeas relief is warranted.

E. M. Rivera s Death Sentence was | nposed in Violation of
the Due Process O ause of the Fifth Anendnent and the

Jury Trial Right Guaranteed by the Sixth Amendnent

Because he was Required to Prove the Non-Exi stence of an

El ement Necessary to Make himEligible for the Death

Penal ty.

Under Florida |aw, a death sentence nmay not be inposed
unl ess the judge finds the fact that “sufficient aggravating
ci rcunstances” exist to justify inposing the death penalty.
Fla. Stat. 8 921.141(3). Because inposing a death sentence is
contingent on this fact being found, and the maxi num sentence
that could be inposed in the absence of that finding is life
in prison, the Sixth Arendnent requires that the State bear
the burden of proving it beyond a reasonabl e doubt. “Capital
defendants ...are entitled to a jury determ nation of any fact
on the legislature conditions an increase in their maxi num
puni shnment . ” Ring., slip op. at 2. Nevertheless, M.
Rivera s jury was, “Should you find sufficient aggravating
ci rcunstances do exist, it will then be your duty to determ ne
whet her mtigating circunstances do exi st that outweigh the
aggravating circunstances.” (R 2134).

The Due Process cl ause of the Fourteenth Amendnent

requires the State to prove beyond a reasonabl e doubt every
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fact necessary to constitute a crinme. In re Wnship, 397 U S

358 (1970). The existence of sufficient aggravating
circunstances that outweigh the mtigating circunstances is an
essential elenment of death-eligible first-degree nurder
because it is the an element that distinguishes it fromthe
crime of first-degree nmurder, for which life is the only
possi bl e punishnment. Fla. Stat. 88 775.082, 921.141. For
that reason, Wnship requires the prosecution to prove the
exi stence of that el enent beyond a reasonabl e doubt.

The instruction given M. Rivera’s jury violated the Due
Process C ause of the Fourteenth Amendnent of the United
States Constitution and the Sixth Amendnent’s right to trial
by jury because it relieved the State of its burden to prove
beyond a reasonabl e doubt the el enment that sufficient
aggravating circunstances exi sted that outweigh mtigating
circunstances. This instruction shifted the burden of proof
to the defendant to prove that the mtigating circunstances

out wei ghed sufficient aggravating circunstances. Millaney v.

W bur, 421 U. S. 684, 698 (1975).

In Mullaney, the United States Suprene Court held that
Mai ne statutory schene delineating the crines of nurder and
mansl aught er viol ated the Due Process C ause of the Fourteenth

Amendnent. The Maine |law at issue required a defendant to
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establish, by a preponderance of the evidence, that he acted
in the heat of passion on sudden provocation, in order to
reduce a charge of nurder to manslaughter. 1d., 421 U S at
691-692. Like the Florida statute at issue here, “the
potential difference in [punishnent] attendant to each
conviction....my be of greater inportance than the difference
between guilt or innocence for many |esser crinmes.” 1d. 421
U S at 698. The Suprene Court held that the statutory schene
unconstitutionally relieved the state of its burden to prove
the elenent of intent. 1d. 421 U S. at 701-702. The Florida
i nstruction produces the sane fatal flaw

To conmply with the Eighth Arendnent’s requirenent that
the death penalty be applied only to the worse of fenders,
Flori da adopted Fla. Stat. 8§ 921.141 as a neans of
di stingui shing between death-penalty eligible and non-death

penalty eligible nurder. State v. Dixon, 283 So. 2d 1, 10

(Fla. 1973). Florida chose to distinguish those for whom
sufficient aggravating circunmstances outweigh mtigating

ci rcunstance fromthose for whom sufficient aggravating

ci rcunst ances do not outweigh the mtigating circunstances.
Id., 283 So. 2d at 8. Because the fornmer are nore cul pable,
they are subjected to the nost severe puni shnent, death. “By

drawi ng the distinctions, while refusing to require the
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prosecution to establish beyond a reasonabl e doubt the fact
upon which it turns, [Florida] denigrates the interests found

critical in Wnship.” Millaney, 421 U S. at 698.

G The Failure to Require the Jury to Make the Necessary
Fact Findings Was Structural Error.

The United States Suprene Court has determ ned that not
all constitutional error is subject to harm ess error
analysis. In doing so the Suprene Court split constitutional
error into two categories. Those errors that nmay be revi ewed
case-by-case to determne if the error was harm ess upon the
facts of the individual case have been described as "trial

error." Arizona v. Fulmnante, 499 U S. 279, 308 (1991). As

the Suprene Court has expl ai ned:

Trial error "occur[s] during the presentation of the
case to the jury," and is anenable to harm ess-error
anal ysis because it "may . . . be quantitatively
assessed in the context of other evidence presented
in order to determne [the effect it had on the
trial]."

Brecht v. Abrahanmson, 507 U. S. 619, 629 (1993). For these

errors, an appellate court may eval uate the course of the
trial the basis of the court record to determ ne whet her
their effect of the fact finding process at trial was harnl ess

beyond a reasonabl e doubt. Delaware v. Van Arsdall, 475 U. S.

673, 681 (1986).
The second category of constitutional error has been
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defined as including "structural defects in the constitution
of the trial nmechanism which defy analysis by ‘harmnl ess
error’ standards."” Fulmnante, 499 U S. at 309. Structural

defects, subject to automatic reversal have been found where

there has been a "conplete denial of counsel,” a "biased trial
judge," "racial discrimnation in [the] selection of [the]
grand jury," the "denial of self-representation at trial," the
"denial of a public trial," and a "defective reasonabl e-doubt

instruction." Neder v. United States, 119 S.C. 1827, 1833

(1999).

Beyond this specific laundry list of constitutional
errors found to be structural defects, the Suprenme Court has
on occasion used exanples to illustrate what other errors

woul d qualify. In Rose v. dark, 478 U. S. 570, 578 (1986),

the Suprene Court stated:

Simlarly, harm ess-error analysis presumably woul d
not apply if a court directed a verdict for the
prosecution in a crimnal trial by jury. W have
stated that "a trial judge is prohibited from
entering a judgnment of conviction or directing the
jury to cone forward with such a verdict

regardl ess of how overwhel m ngly the evidence may
point in that direction." United States v. Martin
Linen Supply Co., 430 U S. (1977)(citations
omtted). Accord, Carpenters v. United States, 330
U S 395 (1947). This rule stenms fromthe Sixth
Amendnent’ s clear command to afford jury trials in
serious crimnal cases. See Duncan v. Lousisana,
391 U.S. 145 (1968). Were the right is altogether
deni ed, the State cannot contend that the
deprivation was harnl ess because the evi dence
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established the defendant’s guilt: the error in such
a case is that the wong entity judge the defendant

guilty.
In Sullivan v. Louisiana, 508 U S. 275, 281

(1993)(quoting Rose v. dark, 478 U S. at 577), the Court held
that the

[d]enial of the right to a jury verdict of guilt beyond a
reasonabl e doubt is certainly an error of the forner sort
[structural], the jury guarantee being a "basic
protectio[n]" whose precise effects are i measurabl e, but
w thout which a crimnal trial cannot reliably serve its
function.

In Sullivan, the Court found that the failure to provide a
jury with a constitutional "reasonable doubt” instruction was
a structural defect. 1In doing so, the Court explained:

It would not satisfy the Sixth Arendnent to have a jury
determ ne that the defendant is probably guilty, and then
| eave it up to the judge to determne (as [In re]
Wnship[, 397 U S. 358 (1970)] requires) whether he is
gui lty beyond a reasonabl e doubt. |In other words the
jury verdict required by the Sixth Arendnent is a jury
verdict of guilty beyond a reasonabl e doubt.

508 U. S. at 278.

The Si xth Amendnent error recognized in Ring v. Arizona

fits into the category described as structural error.
Certainly, there was no verdict finding M. Rivera guilty of
capital first degree nurder (i.e. first degree nurder with
"sufficient aggravating circunstances”). Unlike the situation
in Neder, the elenment that the jury did not hear separate the
| esser included offense fromthe greater offense.
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Moreover as a result of the Ring error, an el enent
("sufficient aggravating circunstances") was renoved fromthe
guilt phase of the trial and was placed in the sentencing
portion. Wth this transfer of an el enent from one portion of
the capital proceeding to another, the structure of the trial
changed. Since "sufficient aggravating circunstances" were
not treated as an elenent, the grand jury indictnment did
include a finding of the elenent. As a result, Florida | aw
held that the State was under no obligation to give notice of
what aggravating circunstances were asserted as present and

sufficient to warrant a death sentence. Menendez v. State,

368 So.2d 1278, 1282 n.21 (Fla. 1979). Further, Florida | aw
provided that since the |ist aggravating circunstances were
not elenents of the crinme, but nerely sentencing factors, the
list could be expanded wi t hout ex post facto consequences.

Conbs v. State, 403 So.2d 418, 421 (Fla. 1981). And because

t he aggravating factors were nerely sentencing factors,
Florida law permtted an el ement of first degree nurder to be

repeated as an aggravating circunstance. Johnson v.

Singletary, 991 F.2d 663, 669 (11'" Cir. 1993) ("W reject
Johnson’ s argunent hol ding that the fact that an el enent of
t he underlying conviction and one of the aggravating factors

was duplicative did not invalidate that aggravating factor"}.
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Moreover, a failure to find an aggravating circunstance at a
defendant’s first trial did not constitute an acquittal of
that aggravating factor at a retrial or a resentencing. Pol and
v. Arizona, 476 U. S. 147, 155 (1986)("under Arizona’s capital
schenme, the judge' s finding of any particul ar aggravating

ci rcunst nace does not of itself ‘convict’ a defendant

and the failure to find any particul ar aggravating

ci rcunst ance does not ‘acquit’ a defendant"). And certainly,
the jury was not advised of the burden it bore when it
considering at the penalty phase whether a ngjority of them
beli eved "sufficient aggravating circunstances" were present.

Caldwell v. Mssissippi, 472 U S. 320 (1985); Conbs v. State,

525 So.2d at 857 ("We believe the instructions, in their
entirety, properly explain the jury' s role under the Florida
statute"). Finally, the actual finding of what aggravating
ci rcunst ances are present and whether they are sufficient to
warrant consi deration of a death sentence has been nade

i ndependently by the judge, not the jury. Patterson v. State,

513 So. 2d 1257, 1261 (Fla. 1987)
Under the circunstances presented in M. R vera s case,
the Ring error can only be described as structural. M Rivera

is entitled to habeas reli ef.
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CLAIM ||
APPELLATE COUNSEL FAI LED TO RAI SE ON APPEAL
NUVEROUS MERI TORI OQUS | SSUES VWHI CH WARRANT
REVERSAL OF EI THER OR BOTH THE CONVI CTI ONS
AND SENTENCES.
A | NTRODUCT| ON.

M. Rivera had the constitutional right to the effective

assi stance of counsel for purposes of presenting his direct

appeals to this Court. Strickland v. Washi ngton, 466 U S. 668
(1984). "A first appeal as of right [] is not adjudicated in
accord with due process of law if the appellant does not have

the effective assistance of an attorney." Evitts v. Lucey,

469 U. S. 387, 396 (1985). The Strickland test applies equally

to ineffectiveness allegations of trial counsel and appellate

counsel. See Orazio v. Dugger, 876 F. 2d 1508 (11th Cr.
1989) .

Because the constitutional violations which occurred
during M. Rvera s trial were "obvious on the record" and
"| eaped out upon even a casual reading of transcript,"” it
cannot be said that the "adversarial testing process worked in

[M. Rivera's] direct appeal[s]." Matire v. Wainwight, 811

F. 2d 1430, 1438 (11th Gr. 1987). The lack of appellate
advocacy on M. Rivera's behalf is identical to the | ack of

advocacy present in other cases in which this Court has
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granted habeas corpus relief. WIson v. Wainwight, 474 So.2d

1162 (Fla. 1985). Appellate counsel's failures to present the
meritorious issues discussed in this petition denonstrates
that their representation of M. Rivera involved "serious and

substantial deficiencies." Fitzpatrick v. Wai nwight, 490

So.2d 938, 940 (Fla. 1986). Individually and "cumul atively,"

Barclay v. WAinwright, 444 So. 2d 956, 959 (Fla. 1984), the

claims omtted by appell ate counsel establish that "confidence

in the correctness and fairness of the result has been
underm ned." WIson, 474 So.2d at 1165 (enphasis in
original). In light of the serious reversible errors that
appel | at e counsel never raised, there is nore than a
reasonabl e probability that the outconme of the appeals would
have been different, and a new direct appeal nust be ordered.
B. FAI LURE TO RAI SE ON APPEAL THE TRI AL COURT' S DENI AL OF
MR RIVERA' S MOTI ON TO SUPPRESS STATEMENTS AND PHYSI CAL
EVI DENCE
D rect appeal counsel detailed the facts and testinony
taken with regard to the notion to suppress. (Appellant’s
Initial Brief at 1-7). However, no |egal argunent was nade
regarding the circuit court’s denial of M. Rivera s notion.
Despite the fact that M. Rivera was not initially read

his rights upon arrest at his residence, nor told that the

police wanted to talk to himregarding Staci Jazvac, (R 57-
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58), and despite the fact that M. R vera was represented by
counsel in another pending case at the tine of questioning (R
34), that he was never advised during the questioning that he
was under arrest for the nurder of Staci Jazvac, when in fact
he was (R 77), and despite the fact that M. Rivera initially
interrogated for approximately 14 hours with few breaks, the
circuit court orally denied the notion to suppress.
Additionally, Detective Eastwood testified that he did not
advise M. Rivera of his rights prior to initiating the
numer ous and never-endi ng pol ygraph exans (R 83). Eastwood
only advised himof his rights after he was able to M. Rivera
to begin hypot hesi zing informati on which resenbled the Jazvac
di sappearance (R 84). Eastwood indicated this occurred after
Ssi X separate polygraph exans had been adm nistered and after
several hours of interrogation (ld.) The circuit court found
that M. Rivera s statenents “were freely and voluntarily made
by the defendant after being advised several tinmes of his
rights, and the defendant being aware of his rights at no tine
— not seeking to cut off the interrogation.” (R 97).

Under | aw established at the tine of M. Rivera s trial
and direct appeal, the trial court erred in denying the notion
to suppress M. Rivera s statenents and the physical evidence

seized fromhis bedroom and direct appeal counsel was
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ineffective in failing to raise this issue. The issue should
have been raised on direct appeal to this Court. M. R vera
shoul d be provided a direct appeal now in which to raise this
obvi ous i ssue.

The State cannot establish that the error in denying the
nmotion to suppress had “no effect” on the verdict. State v.
D GQuilio, 491 So. 2d 1129 (Fla. 1986). “The harm ess error
test . . . places the burden on the state, as the beneficiary
of the error, to prove beyond a reasonabl e doubt that the
error conplained of did not contribute to the verdict or,
alternatively stated, that there is no reasonable possibility
that the error contributed to the conviction.” [|d. at 1135.
Even though M. Rivera’s statenents were not a confession,
they were introduced as incul patory nonethel ess. The state
relied upon M. Rivera's statenents during opening and cl osing
argunents (R 712 -714; 1798-1804). The State used the
statenents in conjunction with the arguenent that pantyhose
and wormen’s clothes were found at M. Rivera s house and were
al so found at the scene where the victims body was found (R
715). The error was not harmnl ess.

The denial of the notion to suppress statenents and
physi cal evidence was preserved at trial and avail able for

appeal . Appellate counsel was ineffective in failing to
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present this issue. This Court should grant M. Rivera a new
di rect appeal in which he has an opportunity to fully brief
this issue now

C. FAI LURE TO RAI SE ON APPEAL THE STATE' S REPEATED

PRESENTATI ON OF | NADM SSI BLE, | RRELEVANT, | NFLAMVATORY

AND UNFAI RLY PREJUDI Cl AL EVI DENCE

During the trial, the State presented photographs of the
victimwhich were excessive and unnecessarily graphic. Not
only did the court allow all of these photographs to go to the
jury over defense objection, but the court also permtted the
jury to view a graphic and enotional videotape of the crine
scene, al so over defense objection.

Fi ve phot ographs of the victim s deconposed body were
first shown during the testinony of the nedical exam ner, Dr.
Ronald Wight (R 864-868). In fact, the Judge cautioned the
jury regardi ng the photographs, stating “lI warn you ahead of
time, nmenbers of the jury, they' re not very pretty” (R 864).

During the testinony of Broward Sheriff’'s Ofice
Det ecti ve Haarer, four photographs of the body at the crine
scene were shown. Defense counsel objected (R 923). The
obj ection was overruled (R 924). Three nore cl ose-up
phot ographs of the body were shown to Detective Haarer, to
whi ch defense counsel objected and argued that seven

phot ogr aphs depicting the body, in addition to the four shown
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to the jury during the nmedical exam ner’s testinony, was
cunmul ative (R 925).

Additionally, Broward Sheriff’'s Ofice Detective Scheff
testified that a videotape of the scene had been nmade by the
Coral Springs Police Departnment (R 1052, 1061). Defense
counsel objected to the videotape being played based on the
testinony of detectives who stated the videotape was simlar
to the photographs already shown. Prior to the videotape
bei ng pl ayed, counsel renewed his previous objection (R
1080). The trial court overruled the objection and the
vi deot ape was played for the jury (R 1080).

Further prejudicing the jury, the State introduced an
extrenely prejudicial photograph taken of M. R vera at the
time of a separate arrest. The only purpose of this
phot ograph, which pictured M. Rivera wearing a woman’s
bathing suit, was to further inflanme the enotions of the jury.

Phot ographs are adm ssible into evidence if relevant to

any issue to be proven by the state. Bush v. State, 461 So.

2d 936 (Fla. 1984); Gore v. State, 475 So. 2d 1205 (Fl a.

1985). In Young v. State, 234 So. 2d 341 (Fla. 1970), the
Court expl ained that photographs were adm ssi bl e, anong ot her
reasons, to establish identification or the cause of death.

See State v. Wight, 265 So. 2d 361 (Fla. 1972)(fi nding
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phot ogr aphs depi cting the wounds sustained by the victim
adm ssi bl e).

In M. R vera s case the scene, the process of
identifying and the describing the injuries could have been
depicted with a fewer nunber of photographs, and certainly
w t hout the videotape. The State introduced, through
Det ecti ve Haarer, close-up photographs of the victins
unbuttoned pants and torn underwear. This was totally
irrelevant to any issue in M. Rivera s case as he was never
charged with sexual battery (R 2164). Likew se, the
phot ograph whi ch Detective Haarer testified to as depicting
the victinms detached skull was conpletely irrelevant to the
cause of death, as the nedical exam ner had already testified
that he determ ned cause of death not by any injuries observed
on the deconposed body, but sinply through a process of
excl udi ng natural causes (R 869). Additionally, a close-up
of the skull had al ready been presented through the nedical
exam ner for the purpose of dental identification and was
therefore duplicitous (R 864). The remaini ng phot ographs
i ntroduced through Detective Haarer nerely depicted the body
fromdifferent angles and were wholly cunul ative. Finally,

t he photograph of M. Rivera in a wonen’s bathing suit had
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absolutely no evidentiary rel evance, and was introduced for
the sole purpose to inflanme the jury.

The trial court’s error in admtting irrel evant,
inflammatory and unfairly prejudicial photographs was
preserved at trial and available for appeal. It was
unreasonable for M. Rivera's appointed counsel to fail to
rai se these obvious issues. Appellate counsel was ineffective
in failing to present this issues to this Court. This Court
should grant M. Rivera a new direct appeal in which he has an
opportunity to fully brief these issues now.

D. FAI LURE TO RAI SE ON DI RECT APPEAL THE TRI AL COURT’ S
DENI AL OF MR RIVERA'S MOTI ON FOR CHANGE OF VENUE.

The Rivera case generated a massive anmount of publicity.
This was due to several factors. An intensive police search
was conducted for two weeks after the victimdi sappeared with
regul ar news stories. M. Rivera's arrest on February 13,
1986, on other charges resulted in extensive nedia coverage
when he was inplicated as a prinme suspect in the di sappearance

of this victim Despite the fact that the Sun Sentinel on

February 17, 1986, reported charges were i nm nent agai nst M.
Rivera in the Jazvac case, he was not charged with the case
until August 6, 1986, six nonths later. Sheriff Navarro
identified M. Rivera by nane on February 18, 1986. Fromthat
day forth, each tinme that M. Rivera went to court for other
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matters nore publicity was generated and each tinme he was
identified as the prinme suspect in this case.

Finally, he was arrested for the Jazvac case and taken to
trial for it after a highly publicized trial in the Jennifer
Goetz case. A substantial mpjority, thirty (30) of the venire
menbers, admtted hearing of M. Rivera or the case through
the various nedia. Many venire persons were explicit and
candid in what they had heard about the case and how it
affected them At least two jurors who stated that they could
not be fair due to adverse publicity were chall enged for cause
and the chall enge was denied. Trial counsel in making his
noti on expressed concern that the jurors had preforned
opi ni ons about the case and could not be inpartial. This was
totally disregarded by the court. However, the court could
hardly render an inpartial ruling having already announced his
personal belief to the nedia that "I don't think society
should permt himto visit this conduct on anyone el se."

M. Rivera' s statenents to the police, including the fact
that he was adm ni stered sixteen (16) polygraph tests during
the lengthy interrogation, were promnently featured in the
news articles. The Mam Herald featured a story on June 24,
1986, page 3 B, in which details of the interrogation were

rel eased including Detective Thomas Eastwood gi vi ng quot es of
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statenents allegedly made by M. Rivera. One of the newspaper
accounts to which the jurors were exposed before M. Rivera's
trial, openly expressed Judge Ferris' bias and opinion:

| believe this man has commtted crines many tines
in the past, and | believe he has resisted many
attenpts at rehabilitation, Ferris said. | don't
think society should permt himto visit this
conduct on anyone el se.

Fri day, Novenber 21, 1986, the Sun Sentinel, page 8 B

One venire nmenber believed M. Rivera should be convicted
based on the media accounts (R 175-76). According to this
juror, the publicity had denigrated the presunption of
i nnocence (R 177-78). Based on the nedia reports, the juror
believed that M. Rivera had been involved in another nurder
(R 183-84). Despite these expressions of bias, the court
deni ed the defense challenge for cause (R 185). Another
venire person admtted that she thought M. Rivera was guilty,
but the court refused to dismss her for cause (R 365-66).
Anot her juror honestly admtted that the publicity made it
i npossible for her to be fair (R 647-48). A venireman
docunented the nedi a presence at trial when he noted that
"apparently we were filnmed or sonething comng in" to the
courthouse (R 444). In addition to the above persons, at
| east twenty other nmenbers of the venire indicated hearing

news or being famliar with the case to sone degree. Six of
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t hose persons served on the jury. In response to the massive
publicity, once the jury had been sel ected, the court

adnoni shed the jury not to discuss the case or read or listen
to news accounts. However, the adnonition itself enphasized

that it was a "high visibility nmedia case" (R 691-92).

After the jury was selected, M. Rivera asked that the
court rule on his notion for change of venue, at which tine
the court denied it. Prior to the start of testinony, defense
counsel again expressed his dissatisfaction with the sel ected
jury, renew ng his notion for change of venue (R 694). The
court again denied the renewed notion (R 699). Additionally,
at the start of trial, defense counsel objected to the
presence of a group of children, apparently a seventh grade
class (R 699), and asked that they not be permtted to remain
in the courtroom (R 694). The notion was denied (R 699).

Al t hough it was inpossible for M. Rivera to get a fair
trial under these conditions, his notion for change of venue
was denied repeatedly by the trial court (R 685-86, 694, 698-
99). However, Judge Ferris had hinself infornmed the nedia
that in his personal belief, "I don't think society should
permt himto visit this conduct on anyone el se."

M. Rivera was denied his right to a fair and inparti al

jury and to a jury selected according to the requirenents of
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due process and equal protection. In Irvin v. Dowd, 366 U S.

717, 721 (1961), the Suprenme Court expl ai ned:

In essence, the right to jury trial guarantees to
the crimnally accused a fair trial by a panel of

inpartial, "indifferent" jurors. The failure to
accord an accused a fair hearing violates even the
m ni mum st andards of due process [citations]. "A

fair trial in fair tribunal is a basic requirenent
of due process.

It sinply cannot be said that M. Rivera' s trial conported
with the mandate or spirit of the constitutional guarantee of
a "fair tribunal." To assert that M. R vera's jury was
"inpartial" is to render due process "but a hollow formality."

Ri deau v. Louisiana, 373 U S. 723, 726 (1963).

The constitutional standards governi ng change of venue

i ssues were summarized in Coleman v. Kemp, 778 F.2d 1487

(11th Gr. 1985):

Utimtely, those standards derive fromthe
Fourteenth Anendnent's due process cl ause, which

saf eqguards a defendant's Sixth Amendnent right to be
tried by "a panel of inpartial, “indifferent
jurors.'"™ lrvin v. Dowd, 366 U S. 717, 722, 81 S
Ct. 1639, 1642, 6 L.Ed.2d 751 (1961). The trial
court may be unable to seat an inpartial jury
because of prejudicial pretrial publicity or an
inflamed conmmunity atnosphere. |In such a case, due
process requires the trial court to grant
defendant's notion for a change of venue, Ri deau V.
Loui siana, 373 U.S. 723, 726, 83 S. C. 1417, 1419,
10 L. Ed. 2d 663 (1963), or a continuance, Sheppard v.
Maxwel I, 384 U. S. 333, 362-63, 86 S. . 1507, 16

L. Ed. 2d 600 (1966). At issue is the fundanental
fairness of the defendant's trial, Mirphy v.

Florida, 421 U.S. 794, 799, 95 S. C. 2031, 2035, 44
L. Ed. 2d 589 (1975).
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Col eman, 778 F.2d at 1489(enphasi s added).

In M. R vera' s case, the jurors' know edge of the case
and the inflanmed community atnosphere deprived M. Rivera of a
fair trial under both an inherent prejudice and an actual

prejudi ce anal ysis. See, Heath v. Jones, 941 F.2d 1126, 1134

(11th Gr. 1991). Inherent prejudice occurs when pretrial
publicity "is sufficiently prejudicial and inflamatory and
the prejudicial pretrial publicity saturated the community
where the trials were held.” Coleman, 778 F.2d at 1490.
Actual prejudice occurs when "the prejudice actually enters
the jury box and affects the jurors." Heath, 941 F. 2d at
1134. In determ ning whether a jury was fair and inpartial,
the review ng court "nust examne the totality of the

ci rcunst ances surrounding the petitioner's trial." Col eman,
778 F.2d at 1538. "[NJ o single fact is dispositive." |d.

An i nherent prejudice analysis requires exam ni ng whet her
pretrial publicity was inflamuatory and whether that publicity
saturated the community. Heath, 941 F.2d at 1134. The facts
di scussed above denonstrate that M. Rivera has net both of
those requirenents. The inflammatory nature of the pretrial
publicity which saturated the community up to and including
the time of M. R vera's trial clearly narrated a change of

venue. Presuned prejudi ce has been established here, as in
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Col eman, 778 F.2d at 1538.

The prejudi ce pervading the community "enter[ed] the jury
box," Heath, 941 F.2d at 1134, and created actual prejudice.
In this context, jurors' statenents that they would set aside

pretrial know edge of the case woul d not have been

di spositive. As the Suprenme Court explained in lrvin v. Dowd:

No doubt each juror was sincere when he said
that he would be fair and inpartial to petitioner,
but the psychol ogical inpact requiring such a
decl aration before one's fellows is often its father.
Where so many, so many tinmes, admtted prejudice,
such a statenent of inpartiality can be given little
weight. As one of the jurors put it, ‘You can't
forget what you hear and see.” Wth his |ife at
stake, it is not requiring too much that petitioner
be tried in an atnosphere undi sturbed by so huge a
wave of public passion....

lrvin, 366 U S. at 728. See also, Sheppard v. Maxwell, 384

U S 333, 351 (1966) (jurors' statenments that they woul d
deci de the case only on evidence and that they felt no
prejudi ce toward def endant not dispositive of claimthat
pretrial publicity deprived defendant of fair trial). 1In a
related context, the Suprene Court has observed:

The actual inpact of a particular practice on the
judgnent of jurors cannot always be fully
determned. But this Court has left no doubt that
the probability of deleterious effects on
fundanmental rights calls for close judicial
scrutiny. Estes v. Texas, 385 U.S. 532, 85 S.
1628, 14 L.Ed.2d 543 (1965); In re Murchison, 349
US 133, 75 S. . 623, 99 L.Ed. 942 (1955).
Courts nust do the best they can to eval uate the
likely effects of a particular procedure, based on
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reason principle, and comon human experi ence.

Estelle v. Wllians, 425 U S. 501, 504 (1976). See also,

Hol brook v. Flynn, 475 U.S. 560, 570 (1986).

The denial of the notion for change of venue was
preserved at trial and avail able for appeal. Appellate
counsel was ineffective in failing to present this obvious
issue in M. Rivera' s direct appeal. This Court should grant
M. R vera a new direct appeal in which he has an opportunity
to fully brief these issues now
E. FAI LURE TO RAI SE ON DI RECT APPEAL THE TRI AL COURT' S

DENI AL OF MR. RIVERA' S MOTI ON FOR M STRI AL BASED ON THE

| MPROPER COVMENTS MADE BY SOVE OF THE JURORS DURI NG

W TNESS TESTI MONY.

During the trial a juror comented “1 think he did it”
| oud enough for M. Rivera and the other jurors to overhear.
The judge al so overheard talking fromthe jury during
testinony:

Good norning, nenbers of the jury. Before we start,
| want to nention a matter to you. During
yesterday’s session | heard certain matters com ng

from sonebody on the jury, and | coul d not
di stinguish who it was com ng fromor even what was

said. They were coments pertaining, |I think, to at
| east | assune that they m ght be pertaining to
testi nony.

(R 1076). After the judge instructed the jury that
comenting on testinony was inproper, defense counsel inforned

the judge that M. Rivera had overheard one of the jurors say
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“I think he did this” (R 1077). Defense counsel then
suggested that the jurors be questioned or polled to determ ne
if they had already fornmed any opinions about the case (1d.).
After the Judge refused, stating that his previous

adnoni shnent was sufficient, defense counsel noved for a
mstrial (R 1078).

Def ense counsel again brought the matter to the attention
of the court, indicating M. Rivera believed it was juror
nunber ten who nmade the comment “I think he did it” (R 1113-
14). Based on what M. Rivera heard and the judge' s own
i ndi cation that he heard the jurors commenting, counsel noved
for a mstrial (R 1114). The court denied the notion for
m strial and counsel’s request to question the jurors (1d.).
Def ense counsel also |earned that the sane juror, Robert
Thornton, who becanme the foreman, had close ties with Broward
County Sheriff N ck Navarro. Specifically, during trial
counsel |earned that Juror Thornton was or had been a nenber
of the Sheriff’s 100 Cl ub, an organi zation requiring a paynent
of $5,000 to join (R 1232). Counsel also infornmed the trial
court that he had been informed that Juror Thornton had held
nunmerous free parties for the Broward Sheriff’'s Ofice at his
restaurant (1d.). Although asked about his connections to |aw

enforcement during voir dire, Juror Thornton only stated he
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knew Sheriff Navarro in passing and did not have any ot her
substantial ties with |aw enforcenent (R 1237-8). The judge
declined to question the juror (R 1238).

VWhen the jury returned a verdict after only one and a
hal f hours of deliberating, defense counsel again expressed
his concerns that the jury had “formul ated their opinions
before they entered that roonf (R 1903), and requested to
interview the jurors (ld.). The request was denied (1d.).

The case law is clear that premature jury deliberations

are inproper. See Amazon v. State, 487 So. 2d 8 (Fla. 1986)
(determning that a juror’s comments to an alternate juror
regardi ng witness testinony was not only inproper, but

presunptively prejudicial); Scott v. State, 619 So. 2d 508

(Fla. 5" D.C.A 1993)(finding premature deliberations, in the

formof jury coments, to be inproper); Brooks v. Herndon

Anbul ance Service, 510 So. 2d 1220 (Fla. 5" D.C A

1987) (finding jury discussions about the case prior to

del i berati ons i nproper). In Amazon v. State, this Court
found that a juror’s comment that a witness’ testinony was
“inpressive” established a prima facie case of potenti al
prejudi ce. However, the Court determ ned that the presunption
was rebutted by the circunmstances in which the coment was

made, and ultimately concluded that “the juror’s ‘inpressive’
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coment does not show that the juror had devel oped a premature
opi ni on about the case.” Amazon, 487 So. 2d at 12. Unlike
the juror comment in Amazon, in M. Rivera s case juror
Thornton’s coment “1 think he did this” denonstrates a

premat ure opi ni on about the case. Because this comment was
presunptively prejudice, the burden rests with the State to

rebut the presunption of prejudice. Scott v. State, 619 So.

2d 508 (Fla. 5'" D.C. A 1993); Brooks v. Herndon Anbul ance

Service, 510 So. 2d 1220 (Fla. 5" D.C. A 1987). This
procedure was not followed in M. Rivera' s case (R 1078,
1114).

Here, where M. Rivera presented the trial court with
information that Juror Thornton conceal ed his involvenent in
the Sheriff’s 100 Aub and his ties with the Broward Sheriff’s
Ofice, it cannot be said that Thornton' s premature opinion
was based solely on the testinony presented at trial. As in

Br ooks v. Herndon Anbul ance Service, where it is unknown

whet her the juror was relying on information from outside the
trial

an interview is necessary here to determ ne whet her
t he opi ni on expressed by the offending juror was
merely his own based upon what he heard fromthe
trial or whether he said it cane from outside
sources. More precisely the question is what

i npression his statenents nmade upon the other jurors
— were they influenced by his cooments in the belief
the coments were based on extrinsic matters.
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510 So. 2d 1220, 1221 (Fla. 5" D.C.A 1987). Likewise, in

Scott v. State, the trial court conducted a post evidentiary

hearing to address the defendant’s clains of premature
del i berations. The hearing denonstrated that coments were in
fact nade regarding the defendant’s guilt or innocence,
however the coments were term nated quickly and did not
contribute to the ultimate verdict. In M. R vera s case the
effect of Thornton’s comments cannot be determined fromthe
record. The trial court was obligated to question Juror
Thornton to determ ne the basis of his coment, and to
question the remaining jurors to determne the effect to which
they were influenced by his opinion.

The trial court’s denial of M. Rivera s notion for
m strial and subsequent request to question the jurors
regardi ng i nproper comments was preserved at trial and
avai l abl e for appeal. Appellate counsel was ineffective in
failing to present this OBVIOUS issue. This Court should
grant M. Rivera a new direct appeal in which he has an
opportunity to fully brief these issues now.
F. CONCLUSI ON

Numer ous neritorious argunments were avail able for direct
appeal , yet appellate counsel unreasonably failed to present
these issues to this Court. Appellate counsel’s performance
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was deficient. The unraised issues identified here,
singularly or cunulatively, denonstrate that M. Rivera did
not receive that to which he was entitled, the effective
assi stance of appellate counsel. Accordingly, he should be
provi ded the opportunity to know to present this issues now.
This Court should grant M. Rivera a new direct appeal in
whi ch these issues could be fully briefed and argued to this
Court.

CONCLUSI ON

For all of the reasons discussed herein, M. Rivera
respectfully requests the Court to grant him habeas corpus

relief.

| HEREBY CERTIFY that a true copy of the foregoing
Petition for Habeas Corpus has been furnished by United States
Mail, first class postage prepaid, to all counsel of record on

August 12, 2002.
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Florida Bar No. 0754773
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