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The state would make the following addition

pr ocedur al

as foll ows:

PROCEDURAL HI STORY

history. This Court recounted the facts of

El even-year-old Staci Lynn Jazvac
| eft her Lauderdale Lakes hone on
bicycle at about 5:30 p.m on
January 30, 1986, to purchase
poster board at a nearby shopping
center. A cashier recalled having
sold her a poster board between
6:30 and 7:00 p.m When St aci
failed to return by dusk, her
not her began to search. At about
7:30 p.m the nother encountered a
Broward County Deputy Sheriff, who
had Staci's bicycle in the trunk
of his car. The deputy found the
bi cycle abandoned in a field
al ongsi de the shopping center. A
police investigation ensued.

Police first connected M chael
Rivera to Staci's nurder through a
conplaint filed by Starr Peck, a
Ponmpano Beach resident. She
testified that she had received
approxi matel y thirty t el ephone
calls during Septenber 1985 from a
man who identified hinself as
"Tony." He would discuss his
sexual fantasies and describe the
wonen's clothing he wore, such as
pant yhose and one-pi ece body suit.
She received the last telephone

call from "Tony" after Staci's
nmur der . Ms. Peck testified that
he said he had "done sonething
very terrible.... "' m sure you've
heard about the girl Staci.... I
killed her and | didn't nean

to the

t he case



to.... | had a notion to go out
and expose nyself. | saw this
girl getting off her bike and I
went up behind her." She
testified that he had admtted
putting ether over St aci and
dragging her into the back of the
van where he sexually assaulted
her . Ri vera had been enpl oyed by
Starr Peck, and she identified him
as "Tony."

On February 13, Detectives Richard
Scheff and Phillip Amabile of the
Br owar d County Sheriff's
Depart nent t ook Ri vera into
custody on wunrelated outstanding
warrants and transported him to
headquarters where they told him
that they wanted to speak to him

Detective Scheff testified that

Ri vera responded, "If | talk to
you guys, I'll spend the next 20
years in jail." After reading

Rivera his Mranda rights, (FN2)
Detective Scheff told Rivera that
soneone had advised them that
Rivera had information about the
di sappearance  of St aci Jazvac.
The detective testified t hat
Rivera admtted naking the obscene
phone <calls to Starr Peck but
deni ed having abducted or nurdered
St aci .

In subsequent interviews, Rivera
admtted that he |Iiked exposing
himself to girls between ten and
twenty years of age. He preferred
the Coral Springs area because its
open fields reduced the I|ikelihood
of getting caught. He would often
borr ow a friend s van and
coomented that "every time | get
in a vehicle, I do sonething
terrible.” Rivera then admtted
to two incidents. In one, he said
he had exposed hinself to a girl



pushing a bike. When asked what
he did with her, R vera replied:

"Tom | can't tell you. | don't
want to go to jail. They' I kil
me for what |'ve done.” In the

other, he said he had grabbed
anot her young girl and pulled her
into sone Dbushes near a Coral
Springs apartnment conpl ex.

Staci's body was discovered on
February 14 in an open field in
the city of Coral Springs, severa
mles from the site of t he
abduct i on. Dr . Ronald Keith
Wi ght, a forensic pathol ogist,
testified that nost of the upper
part of the body had deconposed
and that the body was undergoing
early skel etonizati on. The doct or
concl uded t hat deat h was a
hom ci de caused by asphyxiation,
which he attributed to ether or
choki ng.

Dr. Wight observed that the body
was conpletely «clothed, although
t he | eans wer e unzi pped and
partially pulled down about the
hi ps, and t he panti es wer e
partially torn. Dr. Wight opined
that this could be the result of
the expansion of gasses during
deconposi tion and not sexua
nmol est ati on. He was wunable to
determ ne whet her she was sexually
assaul t ed. He di scovered a bruise
on the mddle of the forehead that
occurred before death, but he

could not testify with certainty
as to the cause. He al so observed
a broken fingernail on her right
hand index finger, which he could
not interpret as evidence of a
struggl e. Dr. Wight Dbelieved
that the body was carried to the
field and dunped, and at that tinme
St aci was ei t her dead or



Ri vera v.

unconsci ous.

The jury heard testinony from
sever al of Rivera's fell ow
i nmat es. Fr ank Zuccarello
testified that Rivera admtted
that he had choked another child,
Jennifer Goetz, in the sane way he
had choked Staci; that Rivera
said he had tried to kill Jennifer
but was frightened away; and that
Rivera said he had taken Staci to
the field where she screaned and
resisted, and he choked her to
death after things got out of

hand. Rivera also admtted that
he told Starr Peck that he had
nmur der ed Staci, sayi ng t hat
confiding in her was the biggest
m stake of his life. W Iliam
Moyer testified that Rivera had
stated to him "You know, Bill, I

didn't do it, but Tony did it."
He later overheard R vera cal
Starr Peck and identify hinself as

"Tony." Peter Salerno testified
that Rivera told him "I didn't
mean to kill the little Staci
girl. | just wanted to |ook at

her and play with her."

A manager of a Pl ant ati on
restaurant testified that he had
recei ved over t wo hundr ed

tel ephone calls during a two-year
period from an anonynous nale
cal ler. On February 7, the Friday
before Staci's body was
di scovered, the caller identified
hi msel f as "Tony" and said that he
"had t hat St aci girl" whi |l e
wear i ng pantyhose, and that he had
put an ether rag over her face.

State, 561 So.2d 536, 537-538 (Fla. 1990).

The tri al

court found the existence of four aggravating factors. Those



factors are, “prior violent felony”!; the crime was *“heinous,
atrocious and cruel”?, the killing was “cold, calculated, and
preneditated’3, and the nurder was conmitted during the court of
an enunerated felony, sexual battery and ki dnappi ng*. Ri ver a,
561 So. 2d at 538 n. 4.

On appeal River raised four issues: (1) the trial court
erred in allowing the state to introduce “WIlliams Rule”®
evi dence; (2) the trial court erred in precluding the
introduction of “reverse” WIlliamis Rule evidence; (3) the
aggravating factors of “HAC’ and “CCP” were not established by
the evidence; and (4) the trial court erred in not finding that
mtigating factors that R ver was acting under extrene duress or
under the substantial domnation® , or that his capacity to
appreciate the crimnality of his conduct or conform his conduct
to he requirenents of the law was substantially inpaired’.
Ri vera, 561 So. 2d at 538-540. This Court agreed with one of

Rivera’s clains when it found that there was insufficient

1 921.141 (5)(b)
2 921.141 (5)(h)
3.921.141 95) (i)
4 921.141 (5)(d)

S>Wlliams v. State, 110 So. 2d 654 (Fla. 1959)

6 921. 141 (6)(e)
7 921.141 (6)(h)



evidence to sustain the aggravating factor of “CCP”. | d.
However this Court also held that the any error was harm ess:

W are | eft W th t hree aggravating
ci rcunst ances, whi ch i ncl ude previ ous
convictions of violent crines and a finding
that this murder was hei nous, atrocious, and
cruel . On this record, we are persuaded
that the one mtigating factor weighed
against the magnitude of the aggravating
factors would render the sane result in the
trial court bel ow, absent the single
i nval i dat ed aggravating circunstance.

| d.

In this pleading Rivera will be referred to as either
“petitioner” of “Rivera” and the state wll be referred to as
“the state.” The followng synbols will be used: ROA denotes

record on direct appeal; SROA denotes supplenental record on
di rect appeal ; PCR-1 denotes litigation of the first
postconviction notion dn PCR-2 denotes the record in this

appeal .



REASONS FOR DENYI NG THE WRI T

| SSUE |

PETITTONER S CLAIM THAT H'S SENTENCE OF
DEATH VI OLATES RING V. ARIZONA |S W THOUT
MERI T

Petitioner clains that based on the recent decision of the

United States Suprenme Court in Rng v. Arizona, 122 S. C. 2428

(2002), his sentence of death is wunconstitutional. Summary
denial of this claimis warranted for several reasons.
Petitioner’s claimis not properly preserved for collateral
revi ew. It is well established that for an issue to be
preserved for appeal, it nust be presented to the |ower court
and “the specific legal argunent or ground to be argued on
appeal nust be part of that presentation if it is to be

consi dered preserved.” Archer v. State, 613 So. 2d 446 (Fla

1993), quoting Tillman v. State, 471 So. 2d 32, 35 (Fla. 1985);

See also Steinhorst v. State, 412 So. 2d 332, 338 (Fla. 1982).

In the instant case, petitioner never chal l enged the
constitutionality of the death penalty statute in any manner at
the time of trial. Since the issue was never preserved for
appeal, he is not allowed to raise the claimin this collatera

pr oceedi ng. See Parker v. St at e, 550 So. 2d 449 (Fla.

1989) (fi ndi ng col | ateral chal | enge to Florida' s capital

sentencing schene based on Booth v. Mryland, is procedurally




barred for failure to preserve the issue at trial or on direct
appeal ). Furthernore, at trial and on appeal, River conceded
that there was sufficient evidence to sustain a finding
regarding two of the four aggravating factors presented by the
state. Petitioner admtted that he was previously convicted of
a prior violent felony, and the nurder was commtted during the

comm ssion of a felony. Rivera v. State, 561 So. 2d 536, 540

(Fla. 199). Consequently, given Rvera' s clear failure to
preserve this issue for appeal, as well as his affirmtive
concession that two of the aggravating factors had been proven
beyond a reasonable doubt, he is not entitled to application of
Ring on coll ateral review

Moreover, Ring v. Arizona, 122 S. C. 2445 (2002) is not

subject to retroactive application under the principles of Wtt
v. State, 387 So. 2d 922, 929-30 (Fla. 1980). Pursuant to Wtt,
Ring is only entitled to retroactive application if it is a
decision of fundanental significance, which so drastically
alters the underpinnings of Anderson's death sentence that

"obvious injustice" exists. New v. State, 807 So. 2d 52 (Fla

2001) . In determ ning whether this standard has been net, this
Court nust consider three factors: t he purpose served by the
new case; the extent of reliance on the old law, and the effect
on the admnistration of justice from retroactive application

Ferguson v. State, 789 So. 2d 306, 311 (Fla. 2001). Application




of these factors to Ring, which did not directly or indirectly
address Florida |law, provides no basis for consideration of Ring
in this case. The United States Suprene Court recently held

that an Apprendi® claimis not plain error. United States V.

Cotton, 122 S. C. 1781 (May 20, 2002) (holding an indictnment's
failure to include the quantity of drugs was an Apprendi error
but it did not seriously affect fairness, integrity, or public
reputation of judicial proceedings, and thus did not rise to
level of plain error). If an error is not plain error
cogni zable on direct appeal, it is not of sufficient nagnitude
to be a candidate for retroactive application in collateral

pr oceedi ngs. United States v. Sanders, 247 F.3d 139, 150-151

(4th Cr 2002) (enphasizing that finding sonething to be a
structural error would seem to be a necessary predicate for a
new rule to apply retroactively and therefore, concluding that
Apprendi is not retroactive). Every federal circuit that has
addressed the issue had found that Apprendi is not retroactive.

See, e.g., MCoy v. United States, 266 F.3d 1245 (1ith Gr.

2001). The one state suprene court that has addressed the
retroactivity of Apprendi has, I|ikewse, determne that the
decision is not retroactive. Wisler v. State, 36 P.3d 290

(Kan. 2001). Moreover, the United States Supreme Court has held

that a violation of the right to a jury trial IS not

8 Apprendi v. New Jersey, 530 U S. 466 (2000).

9



retroactive. DeStefano v. Wods, 392 U. S. 631 (1968) (refusing
to apply the right to a jury trial retroactively because there
were no serious doubts about the fairness or the reliability of
the factfinding process being done by the judge rather than the
jury).

I rrespective of the procedural default, Rivera would still
not be entitled to relief based on the nerits. Petitioner’s
specific conplains are as follow the jury's advisory
recommendation of death does not satisfy the rule of I|aw
announced in Apprendi; the recommendation is itself deficient
since it is not required to be wunaninous; the aggravating
factors as elenents of the offense were required to be charged
in the indictnent; and none of the constitutional errors
inplicated by Ring are subject to a harmess error analysis.
Rivera recognizes that this Court has rejected Apprendi’s,

application to Florida's sentencing schene. MIls v. Myore, 786

So. 2d 532 (Fla. 2001). However he clainms that MIls is no
| onger viable in light of Ring. Petitioner is mstaken. Si nce
Rivera filed this petition, this Court has rendered its decision

in Bottoson v. Mwore, 27 Fla. Law Wekly S891 (Cctober 24,

2002). Therein this Court has clearly rejected the argunent
that Rng has inplicitly overruled 1its earlier opinions

uphol ding Florida’s sentencing schene. |In Bottoson v. Mbore, 27

Fla. L. Weekly S891 (Fla. October 24, 2002) this Court stated:

10



Al though Bottoson contends that he is
entitled to relief under Rng, we decline to
so hold. The United States Suprene Court in
February 2002 stayed Bottoson’s execution
and placed the present case in abeyance
while it decided Ring. That Court then in
June 2002 issued its decision in R ng

summarily denied Bottonson’s petition for
certiorari, and lifted the stay wthout
mentioning Ring in the Bottonson order. The
Court did not direct the Florida Suprene
Court to reconsider Bottoson in light of

Ri ng.
Consequently Rivera is not entitled to relief based on Ring.

The state asserts that even R ng was not procedurally
barred, R vera would not be entitled to relief. Ri ng does not
apply to Florida’s death penalty schene. The Arizona statute at
issue in Ring is different from Florida s death sentencing
statute:

Based solely on the jury's verdict finding
Ring guilty of first-degree felony nurder,
the maxi mum penalty he could have received

was |ife inprisonnent.

Ring v. Arizona, 122 S.Ct. at 2437. Under Arizona |law, the

determnation of death eligibility takes place during the
penalty phase proceedings, and requires that an aggravating
factor exists. This Court has previously recognized that the
statutory maximum for first degree nurder in Florida is death

and has repeatedly rejected clains simlar to those raised

herei n. Cox v. State, 27 Fla. L. Wekly S585 (Fla. My 23,

2002); Bottoson v. State, 813 So. 2d 31, 36 (Fla. 2002), cert.

deni ed, Case No. 01-8099 (U.S. June 28, 2002); Hertz v. State

11



803 So. 2d 629, 648 (Fla. 2001), cert. denied, Case No. 01-9154

(U.S. June 28, 2002); Looney v. State, 803 So. 2d 656, 675 (Fla.

2001), cert. denied, Case No. 01-9932 (U S June 28, 2002);

Brown v. Moore, 800 So. 2d 223, 224-225 (Fla. 2001); Mnn v.

Moore, 794 So. 2d 595, 599 (Fla. 2001), cert. denied, Case No.

01-7092 (U.S. June 28, 2002); MIls, 786 So. 2d at 536-38. This
interpretation of state |aw demands respect, and offers a
pi votal distinction between Florida and Arizona. Ri ng, at *13;

Mul | aney v. W lbur, 421 U S. 684 (1975).

Moreover, contrary to petitioner’s claim R ng does not
require jury sentencing in capital cases, rather it involves
only the requirenent that the jury find the defendant death-
eligible. Id. at n.4. A clear understanding of what Ri ng does
and does not say is essential to analyze any possible R ng
inplications to Florida's capital sentencing procedures.
Recogni zed by this Court the Ring decision left intact all prior
opi nions upholding the constitutionality of Florida's death

penalty scheme, including Spaziano v. Florida, 468 U S. 447

(1984), and Hldwin v. Florida, 490 U S. 638 (1989). | ndeed it

guotes Proffitt v. Fl ori da, 428 U. S 242, 252  (1976),
acknow edging that ("[i]t has never [been] suggested that jury
sentencing is constitutionally required."). Ring, at *9, n.4.
In Florida, any death sentence which was inposed followng a

jury recomendation of death necessarily satisfies the Sixth

12



Amendnent as construed in Ring, because the jury necessarily
found beyond a reasonable doubt that at |east one aggravating
factor existed. Since the finding of an aggravating factor
authorizes the inposition of a death sentence, the requirenent
that a jury determne the conviction to have been a capital
offense has been fulfilled in any case in which the jury
recomended a death sentence.

Additionally, the requirenents of Apprendi and R ng were net
in this case. Apprendi requires a jury rather than a judge nake
the determnation of certain facts and that those facts be
proven beyond a reasonable doubt r at her than by the
pr eponder ance standard. Both requirenents were net. The jury
reconmmended a death sentence and the aggravators were proven
beyond a reasonable doubt. Ri vera cannot present a wvalid
Apprendi challenge to Florida s death penalty statutes. He had
a jury at sentencing. The jury was present during the penalty
phase; heard the evidence of aggravators and mtigators; was
instructed on aggravating circunstances and the requirenent that
they be proven beyond a reasonable doubt. Petitioner’s jury

then unaninmously recommended a death sentence. A capital

def endant who has had a jury recommend death sinply cannot claim
that his right to a jury trial was violated. There can be no
violation of the right to a jury trial under these facts. Thus,

the death penalty inposed in this case does not violate Apprendi

13



and Ring.

Moreover, not only did R vera have a jury that recomended
death but one of the aggravators that the judge relied on was
found by the jury in the guilt phase. In this case, the trial
court found and Rivera conceded that the prior violent felony
aggravating circunstance. The judge’s finding of the prior
violent felony aggravator is exenpted from the holding in
Appr endi . Apprendi explicitly exenpted recidivist factua
findings fromits holding. Apprendi, 530 US. at 490 (holding,
other than the fact of a prior conviction, any fact that
increases the penalty for a crine beyond the prescribed
statutory maxi num nust be submtted to a jury, and proved beyond
a reasonable doubt).® Thus, a trial court may nmake factual

findings regarding recidivism Walker v. State, 790 So.2d 1200,

1201 (Fla. 5" DCA 2001)(noting that Florida courts, consistent

with Apprendi’s |anguage excluding recidivism fromits hol ding,

have uniformy held that an habitual offender sentence is not
subject to an Apprendi). Here, the trial court found the prior
violent felony aggravator. This is a recidivist aggravators.
Reci di vi st aggravators nay be found by the judge even in the

wake of Ring. Ring, 122 S.C. 2445 at n.4 (noting that none of

® As already noted, Rivera has conceded his death
eligibility when he admtted that two of the aggravating factors
applied to him Rivera v. State, 561 So. 2d 536, 540 (Fla.
1990).

14



the aggravators at issue related to past convictions and that

therefore the holding in A nendarez-Torres v. United States, 523

US 224 (1998), which allowed the judge to find the fact of
prior conviction even if it increases the sentence beyond the
statutory maxi num was not bei ng chal | enged).

Consequently, for all the reasons state above, Rivera is not

entitled to relief based on Ring.

15



| SSUE 1|

APPELLATE COUNSEL DI D NOT FAIL TO RAI SE ANY
MERI TORI QUS | SSUES ON APPEAL

In this petition, R vera advances several argunents in
support of his claimthat appellate counsel was ineffective. In
response to petitioner’s clainms the state presents various
argunents, chief anong them is that the issues are legally
insufficient as pled and in the alternative are wthout nerit.
The state asserts that the followng legal principles are
germane to resolution of this petition.

The i ssue of appel | ate counsel's
effectiveness is appropriately raised in a
petition for wit of habeas cor pus.
However, ineffective assistance of appellate
counsel nmay not be used as a disguise to
rai se issues which should have been raised
on direct appeal or in a postconviction
not i on. In evaluating an ineffectiveness
claim the court nust determ ne whether the
all eged om ssions are of such magnitude as
to constitute a serious error or substantia
deficiency falling neasurably outside the
range of professionally accept abl e
per f or mance and, second, whet her t he
deficiency in performance conprom sed the
appellate process to such a degree as to
underm ne confidence in the correctness of
the result. Pope v. Wainwight, 496 So.2d
798, 800 (Fla.1986). See also Haliburton,
691 So.2d at 470; Hardw ck, 648 So.2d at
104. The defendant has the burden of
alleging a specific, serious omssion or
overt act upon whi ch t he claim of
ineffective assistance of counsel <can be
based. See Knight v. State, 394 So.2d 997
(Fla. 1981). "In the <case of appellate
counsel, this neans the deficiency nust
concern an issue which is error affecting
the outconme, not sinply harmess error.”
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Id. at 1001. In addition, ineffective
assi stance of counsel cannot be argued where
the issue was not preserved for appeal or
where the appellate attorney chose not to
argue the issue as a matter of strategy.
See Medina v. Dugger, 586 So.2d 317
(Fla.1991); Atkins v. Dugger, 541 So.2d
1165, 1167 (Fla.1989) (" Most successf ul
appel l ate counsel agree that from a tactical
standpoint it is nore advantageous to raise
only the strongest points on appeal and that
the assertion of every conceivable argunent
often has the effect of diluting the inpact
of the stronger points.").

Freeman v. State, 761 So. 2d 1055, 1070 (Fla. 2000); See also

Rut herford v. More 774 So.2d 637, 643 (Fla. 2000). Nor is

appel l ate counsel required to raise every preserved or

nonfrivolous 1issue. Jones Vv. Barnes, 463 U S. 745, 751-753

(1983); see also Provenzano v. Dugger, 561 So. 2d 541, 549 (Fl a.

1990). Based on these stringent legal principles, it wll
beconme clear that Rivera will not be able to neet his burden of
establishing that appellate counsel was ineffective. Al relief
nmust be deni ed.

In his first claim sub-issue B, R vera clains that
appellate counsel failed to challenge on appeal the trial
court’s denial of his notion to suppress statenents and physi cal
evidence even though the issue was preserved for appeal.
Initially the state would point out that the issue has not been
properly presented to this Court. Rivera s argunent consists of
four or five disjointed statenents unacconpani ed by any argunent

or case law in support of his conclusory claim Brief at 34-35.
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As such the issue should be summarily denied. Cf. Duest v.

State, 555 So.2d 849, 852 (Fla. 1990)(finding appellate issue

wai ved for review when appellant nerely references pleadings

bel ow)’ Kni ght  v. Dugger , 574 So. 2d 1066, 1073 (Fl a.

1990) (sane); Roberts v. State, 568 So. 2d 1255, 1260 (Fl a.

1990) (sane) .

As for the nerits, it is clear that an appeal of the trial
court’s denial of Rivera’s notion to suppress would have been
unsuccessful . A notion to suppress hearing was conducted on
March 30, 1986. (ROA 4-97). Three |aw enforcenent personnel
from Broward Sheriff's Ofice testified on behalf of the state,
Rivera did not present any wtnesses at the hearing. The
unrebutted testinony was as follows. Rivera was taken to police
headquarters on February 13, 1986 based on outstanding warrants
for other crines. He was infornmed on the way to the station
that the police wanted to discuss another crinme with him once
they got to police head quarters. (ROA 37, 61). At the
station, Rivera was given his Mranda warnings and he waived
them (ROA 9-10, 19). At that tine he was also told that he is
bei ng questi oned about the disappearance of Staci Jazvac. (RCA
9-10, 19). Throughout the next several days/contacts, Rivera
received his Mranda warnings on four separate occasions. (RCA
28, 33, 16, 40, 43, 52, 61 76) He signed a waiver form and he

signed a search to consent form (ROA 9-11, 17-18, 41, 81).
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Rivera also drew the detectives a map of his hone directing the
officers were to look in his bedroom for certain itens. (ROA
80-81). Ri vera never appeared under the influence of any
substances, he was never threatened or given prom ses of any
kind. He repeatedly stated that he understood his rights. (ROA
8-9, 14, 21, 38, 44, 47, 54, 62-65, 78, 91, 38, 65, 85).

The trial court denied the notion to suppress and stated the
fol | ow ng:

Wll, the Court finds that the
matters sought to be suppressed
were freely and voluntarily nmade
by the defendant after bei ng
advi sed several times  of hi s
rights, and the defendant being
aware of his rights, and at no
time—not seeking to cut off the
i nterrogation.

In fact, the defendant severa
tinmes seeked [sic]deliberately to
prol ong the interrogation. So the
nmotion to suppress in its entirety
i s denied.

(ROA 97). The state asserts that based on the factual findings
by the trial court, in conjunction with the presunption of
correctness that attaches to those findings, petitioner is

unabl e to explain how appellate counsel would overcone that high

standard and obtain relief on appeal. See Owen v. State, 560

So. 2d 207, 211 (Fla. 1990)(reaffirmng rule that factua

findings of trial court enjoy a presunption of correctness on

appeal ) ; DeConi ngh . St at e, 430 So. 2d 501 (4t DCA
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1983) (explaining that state need only denonstrate vol untariness
by a preponderance of the evidence). Because appellate counsel
is not required to raise every preserved/ conceivable issue, nor
is counsel required to raise an issue that has no chance of

success, this claimnust be denied. Engle v. Dugger, 576 So. 2d

696 (Fla. 1991)(rejecting claim of ineffective assistance of
appel l ate counsel as underlying claimis wthout nerit);Jones

463 U. S. at 751-753; Provenzano, 561 So. 2d at 549.

In sub-issue C, Rivera alleges that appellate counsel should
have appealed the trial court’s rulings which allowed the state
to introduce “inadm ssible, irrel evant, i nfl ammat ory, and
prejudicial” photographs of the crinme scene and the victim
Initial brief at 35. Ri vera all eges that because trial counse
had objected to the admssibility of some of the photographs the
i ssue was preserved for review and therefore should have been
rai sed on appeal. The state asserts that this claimis legally
insufficient as pled as petitioner fails to present any rel evant
case | aw that woul d denonstrate success on appeal

As for the nerits, the state would initially note that only
a portion of the issue as presented in this petition was
properly preserved for appeal. During the testinony of the
medi cal exam ner Dr. Wight, the state sought to introduce crine
scene photographs, depicting the location and condition of the

body of Staci Jazvac. (ROA 849-851, 853-861). The photographs
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were relevant to illustrate the difficulties encountered by the
medi cal exam ner when he attenpted to determne identity and
cause of death of the wvictim Those difficulties were the
result of deconposition and skeletalization of Staci Jazvac’'s
body. (rd.). Trial counsel objected to the admssibility of
those photos based on the fact that the witness was not the
person who had taken the photographs. (ROA 863). Never was the
obj ection now being rai sed ever present ed at trial.
Consequently a challenge to the admssibility of the photographs
based on petitioner’s argunent advanced in this petition would

not have been properly preserved for appeal. Ccchi ncone .

State, 570 So. 2d 902 905, 906 (Fla. 1990)(reaffirmng rule that
to preserve an issue for review, the specific objection raised
on appeal nust also have been raised at trial). As such
appel l ate counsel cannot be considered ineffective for failing

to raise the claimon appeal. Goover v. Singletary, 656 So. 2d

424, 425 (Fla. 1995); Medina v. Dugger, 586 So. 2d 317, 318

(Fla. 1991).

Petitioner also clains that appellate counsel should have
challenged the trial court’s ruling regarding the admssibility
of a crinme scene video. This portion of the claim is
procedurally barred as a variation of it was raised and rejected
by this Court in Rivera initial postconviction appeal. Ri vera

v. State, 717 So. 2d 477, 488 (Fla. 1998). Therein, Rivera
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argued that trial counsel did not effectively argue that the
video tape should not have been admitted.'® This Court rejected
the claimfinding:

Finally, Rivera cites eighteen separate
instances where Malavenda's failure to
object allegedly led to the introduction of
"I nadm ssi bl e and undul y prej udi ci al
evi dence. " However, nowhere in this litany
of sub-clains does Rivera denonstrate that
any errors prejudiced himto the point where
a reasonable probability existed that, but
for those errors, his trial's outcone would
have been different.

Rivera 717 So.2d at 488. Gven that this 1issue has been
rejected by this Court, Rivera s attenpt to relitigate sanme is

precl uded. Parker v. State, 550 So. 2d 459, 460 (Fla.

1989) (reaffirmng general rule that, “[i]t is inportant to note
t hat habeas corpus petitions are not to be used for additiona
appeal s on questions which could have been, should have been, or
were raised on appeal or in a rule 3.850 notion, or on matters
that were not objected to at trial.”).

Additionally, petitioner’'s assertions that a challenge to
the admssibility of the video-tape based on its cunulative
nature was a proper issue for appeal is incorrect. In this
petition, R vera argues that the tape was cumulative to
phot ographs already admtted. A review of the record reveals

that trial counsel did not object to the tape’s adm ssion based

10 Pl ease see page 78 of initial brief in Rivera v. State
Case No. 86528.
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on the argunent now advanced. Counsel objected to the tape's
adm ssibility based on the allegation that the video had not
been provided in discovery. (ROA 1061-1062). Counsel did
mention to the court that a detective described the video as
being simlar to the photographs, however it is clear that
defense counsel was arguing that the video was not revealed
previously and therefore should not be admtted. (ROA 1062-1064,
1066-1067). G ven that the issue was not properly preserved for
review, appel l ate counsel cannot be deened ineffective.
G oover.

The only portion of this claimthat was preserved for review
involved the adm ssibility of photographs that were entered into
evidence during the testinony of Detective Haarer. These were
crime scene photographs of the body and surrounding area. Trial
counsel objected to the admssibility of the photographs based
on the claim that they were cunulative to other photographs
al ready adm tted. (ROA 924-925). The trial court allowed the
photographs to be admtted because they aided the nedical
exam ner in explaining how he determned identity and cause of
deat h. I ndeed, Rivera made an issue of the fact that the
medi cal examner admtted sone difficulty in naking these
determ nations because the body was so badly deconposed. (ROA
695- 696, 924-926). The state asserts had appellate counsel

raised this issue on appeal, it would not have afforded him any
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relief. Based on the relevancy of the photographs, appellate
counsel would not have been able to establish that the tria

court abused its discretion. See Haliburton v. State, 561 So. 2d

248, 250 (Fla. 1990)(reaffirmng standard that trial court has
discretion in ruling on admssibility of photographs). Based on
this record on appeal, counsel could not have net that standard.

Hal i burton, supra (explaining that the test for admssibility is

not necessity but relevance); Mendyk v. Dugger, 592 So. 2d 1076,

1082-1082 (Fla. 1992)(rejecting claim of ineffective assistance
of appellate counsel for failing to raise an issue on appeal
r egar di ng adm ssion of photographs, slides, and videotapes);

Finney v. WMore, 27 Fla. L. Wekly S785 (Fla. Septenber 26,

2002) (finding no ineffective assistance of appellate counsel as
adm ssion of photograph was not an abuse of discretion).

In sub-claimD, Rivera alleges that appellate counsel should
have raised as an issue on direct appeal, that the trial court
erred in denying his nmotion for change of venue. This claimis
legally insufficient on its face and therefore appellate counsel
was not ineffective for failing to raise it on appeal.

Ri vera nakes the following general and concl usory
conplaints; there was extensive nedia coverage; approxinmately
twenty to thirty nenbers of the venire had heard sonet hi ng about

the case; six of those individuals, who are not identified by
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name, sat on the jury; there were children in the courtroont?;
and the judge was already biased against appellate based on
coments nmade to the nmedia.'? Initial brief at 39-42. Ri vera
clains that the trial counsel had properly preserved this issue
bel ow and therefore it would have entitled to himto relief on
appeal. The record on appeal belies this contention.

Al though Rivera field a motion for change of venue, and
renewed sanme after jury selection was conpleted, R vera could
not establish that the trial court’s refusal to change venue
resulted in any prejudice to his trial. For instance, Rivera
did not exhaust all his perenptory challenges, (ROA 685), he did
not identify any specific juror whom he clains was unfit for
service yet served on the jury, and he does not nake that
presentation in this petition.

The record reveals that during voir dire, trial counsel’s
argunent for change of venue was as foll ows:

Judge, | would just like to point out —-well,
first of all, | object to your ruling. I

11 Rivera does not reference any portion of the record which
supports his conclusory allegation that the jury was in soneway
influenced by the fact that <children were sitting in the
courtroom The claimis therefore legally insufficient as pled.
See Finney v. WMore, 27 Fla. L Wekly S785, 787 n.9 (Fla.
Sept enber 26, 2002).

12 The portion of this claimchallenging the inpartiality of
the trial judge is procedurally barred as it is nothing nore
than a veiled attenpt to relitigate an issue already rejected by
this Court in Rvera s initial postconviction appeal. See
Rivera v. State, 717 So. 2d 477, 481-485. (Fla. 1998).
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believe a nunber of - a substantial nunber of
these jurors have heard about this case and
regardless of what they said in this room
today, | still feel that they have forned
certain opinions about this case and cannot
be fair and inpartial for ny client.

(ROA 686). Sinply because soneone nay have heard about the case
does not establish that they are unfit to sit as jurors. To
warrant relief on this claimthis Court has stated:

The nere exi stence of extensive pretrial
publicity is not enough to raise the

presunption of unfairness of a
constitutional rmagnitude. In Mirphy v.
Florida, 421 U S. 794, 95 S. C. 2031, 44 L.
Ed. 2d 589 (1975), . . . the United States

Suprene Court recognized that qualified
jurors need not be totally ignorant of the
facts and issues involved in a case. The
mere existence of a preconceived notion as
to guilt or innocence is insufficient to
rebut the presunption of a prospective
jurors’ [ sic] inpartiality. | t IS
sufficient if the juror can lay aside his
opinion or inpression and render a verdict
based on the evidence presented in court.

Bundy v. State, 471 So. 2d 9, 19-20 (Fla. 1985). The record on

appeal nor this petition denonstrate that any of the jurors
could not render an inpartial verdict despite their general
famliarity with the case. This claim would not have been
successful if raised on appeal as there is now evidence of

prejudice on this record. Rolling v. State, 695 So. 2d 278, 285

(Fla. 1997)(finding that review of the denial of notion to
change venue includes whether there was difficulty in selecting

i nparti al anal ysi s); Hoy wv. St at e, 353 So.2d 826 (Fla.
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1977)(finding that review of the denial of notion to change
venue includes whether defendant exhausted all his perenptory

chal l enges); WKke v. State, 27 Fla. L. Wekly S95, S96 (Fla.

January 24, 2002)(rejecting claim of ineffective assistance of
counsel based on lack of prejudice as record denonstrates that
no undue difficulty in selecting inpartial jury);

Patton v. State, 784 So. 2d 380, 389-390 (Fla. 2000)(finding no

merit to claim that notion for change of venue would have been
successful given that only few jurors heard about the case and
had forgotten the details to which they had been exposed)

In sub-issue E, Rivera clains that the trial court
erroneously denied petitioner’s notion for mstrial based on
m sconduct of juror Thorton. Specifically, Rivera s claim
that the trial court erred in failing to question juror Thorton
regarding an alleged comment he nmade during trial. The alleged
comment was, “I think he did this.” The state asserts that
Ri vera would not have been granted relief on appeal, therefore
appel l ate counsel was not ineffective for failing to raise the
potential issue.?!®

The issue unfolded as follows. Prior to the comrencenent

of the day’'s proceedings, the trial judge sua sponte adnoni shed

13 A version of this claim was raised in Rivera s initial
post convi cti on appeal . Therein, this Court found the claimto
be procedurally barred for failing to raise it on appeal. See
initial brief at 61-62. See R vera v. State, 717 So.2d 477, 480
n.2 (Fla. 1998).
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the jury that they should not make comments during the trial
The court nmade it very clear that such comments would be
i nproper and they were obligated to refrain from such activity.
At that point, defense counsel requested a sidebar conference.
Def ense counsel advised the judge the judge that Rivera heard an
unidentified juror say, | think he did it.” (ROA 1076-1077).
The prosecutor pointed out that he was much closer to the jury
than the defendant and he did not hear anything. The trial
judge and the defense attorney both stated that they did not
hear the alleged coment. (ROA 1079). At that point, appellate
requested a mstrial. The court denied the notion but all
parties were in agreenent that if anything else should arise it
shoul d be brought to the court’s attention. (ROA 1078- 1079).
Prior to the lunch break, the court again adnonished the
jury not to discuss the case with each other or anyone else.
(ROA 1113). At the commencenent of the afternoon session, tria
counsel advised the judge that Rivera thought that the person he
heard say sonething was juror nunber 10, M. Thorton. (RCA
1113-1114). Again trial counsel asked for a mstrial. That
notion was denied. (ROA 1114). The trial court also refused to
single out Thorton for questioning as it would just bring nore
attention to this matter. The court reasoned that because the
jury had been adnonished twice since the initial sidebar

conference with no further incident and it was only the
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def endant who heard the alleged coment, no further renedial
action was necessary. The trial court left open the possibility
that he would re-address the issue if further discussions anpbng
the jurors was taking place. (ROA 1115-1116). No further
i nci dent was brought to the judge's attention.

The state asserts that had this issue been raised on direct
appeal, relief would have been denied. The court was well
within its discretion and authority to assess the situation and

determine if there was sufficient evidence to warrant an

inquiry. Unlike the facts of Amazon v. State, 487 So., 2d 8, 11

(Fla. 1986) or Scott v. State, 619 So. 2d 508, 509 (Fla. 5" DCA

1993) where there was sufficient reason to warrant an inquiry,
no such factual predicate existed in the instant case. No one,
including the judge and defense counsel, heard the alleged
comment . The trial court did not err in denying the request.
This claimwould not have provided R vera with appellate relief.

See generally Herman v. State, 396 So. 2d 222 (4! DCA

1981)(finding claim that juror believed that defendant was
guilty based on all his past troubles was insufficient to find
m sconduct); Cf. Bundy, 471 So. 2d at 20 (“The nere existence of
a preconceived notion as to guilt or innocence is insufficient
to rebut the presunption of a prospective jurors’ [sic]
inpartiality.”).

Rivera attenpts to augnent this claim wth an allegation
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that this same juror, M. Thorton, gave false information
regarding his relationship/affiliation wth Sheriff Navarro
during voir dire.* This portion of the claimis procedurally
barred as a variation of it was raised and rejected by this
Court in Rivera's initial postconviction appeal.?®® Ri vera 717
So.2d at 482 (Fla. 1998) Use of this habeas petition as a second
appeal is precluded. Parker, 550 So. 2d at 460.

As for the nerits, the record does not support Rivera s
claim Def ense counsel brought the matter to the court’s

attention and inquiry was nmade. (ROA 310, 1233-1234,, 1237-

1239). After sone discussion, it was agreed that M. Thorton
did not lie to the court and he answered questions honestly.
(ROA 310, 1233, 1237). The court invited defense counsel to

check into the situation nore thoroughly and advise the judge
accordi ngly. (ROA 1237-1239). Rivera did not present any
additional facts to the court’s attention. Absent any support
for Rivera’ claim the trial court did not err in refusing to
guestion the juror or in denying a notion for mstrial. In
summary, appellate counsel would not have bene granted relief on

appeal had he raised any of the issues.

14 Thorton at one tine belonged to a Broward Sheriff’s
advi sory counsel. A focus of the group was to rid the community
of drugs. The group was not a part of the Sheriff’'s Ofice.
(ROA 1235-1236).

5 The identical allegations are presented in Rivera V.
State, Case No. 85528, initial brief at pgs. 8-9.
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CONCLUSI ON

Wher ef ore, based on the foregoing argunents and authorities,
Respondent respectfully requests that this Honorable Court deny

Petitioner’s request for wit of habeas corpus relief

Respectful ly submtted,

RI CHARD E. DORAN
At torney Cener al
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Assi stant Attorney General
Fla. Bar No. 0656879
1515 Fl agler Drive

Sui te 900
West Pal m Beach, FL 33401
(561) 837-5000

CERTI FI CATE OF SERVI CE

| hereby certify that the foregoing docunent was sent by
United States mail, postage prepaid, to Martin Mdain, Esq. &
Suzanne Mers, Esq. 101 NE 3¢ Ave. Suite 400, Fort

Lauderdal e, Florida 33301, this __ day of Novenber, 2002.

CELI A A. TERENZI O

31



CERTI FI CATE OF COVPLI ANCE

| HEREBY CERTIFY that the instant brief has been prepared with
12 point Courier New type, a font that 1is not spaced

proportionately on Novenber 12, 2002.

CELI A A. TERENZI O

32



