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PROCEDURAL HI STORY

The state would mnmake the followng additions to the
procedural history. This Court recounted the facts of the case
as follows:

Testinony at trial established that, on
Decenber 31, 1981, t he victim an
ei ghteen-year-old female, and a friend went
to a lounge located in Broward county to
celebrate New Year's Eve. During the course
of the evening the friend becane ill.
Sochor and his brother, Gary, helped the
victim escort her friend outside to her car.
Prom sing her that she would return soon,
the victimreturned to the | ounge.

Early the next norning the friend awodke in
the car, discovered the victim mssing, and
called the police. The police obtained a
phot ograph taken that night which showed an
unidentified man sitting at the bar near the

victim The photograph was shown on
television, and, several days |later, that
man was identified as Sochor. The police

talked wth Sochor's roonmates who said that
he had left suddenly when he saw his picture
on television. They also told police that
Sochor's brother, Gary, had been visiting
him and had recently returned to M chigan.
The police interviewed Gary who inplicated
his brother in the victims disappearance
and voluntarily returned to Florida to
attenpt to |ocate her body. In May 1986
authorities arrested Sochor in CGeorgia on an
unrelated offense and extradited him to
Florida where a grand jury indicted him on
char ges of first-degree mur der and
ki dnappi ng. The victims body has never
been recover ed.

At trial Gary gave the follow ng testinony.
He went to the |ounge on New Year's Eve with
his brother who spent the evening talking
with the victim and her friend. VWen it



cane tinme to leave, the victim and his
brother were kissing in the |ounge parking
ot while Gary waited in the truck. Severa

mnutes later, she agreed to go to breakfast
with them They left the parking lot wth
Sochor driving his enployer's truck, Gary in
the passenger seat, and the victim seated
bet ween them Sochor drove to a secluded
spot nearby and stopped the truck. Gary
remenbered the victim screamng for help and
seeing Sochor on top of her with her hands
pi nned down on the ground. He yelled at him
and threw a rock over his head. In response
Sochor stopped assaulting the victim turned
and | ooked at Gary like a man "possessed,"
angrily told him to get back in the truck,

and resuned his assault. A while later
Sochor got in the truck wwth Gary and drove
home. The next norning Gary found a wonman's
shoe and sweater and a set of keys in the
truck. He hid the keys. Later he noticed
that the truck had been cleaned and the
articles renmoved. Wen told about the keys,

Sochor becane wupset and demanded their
return, which Gary did. A few days |ater
Gary returned to M chi gan.

The state also introduced Sochor's three
taped confessions which it played to the
jury. In these statenents Sochor said that
he nmet the victim that night at the bar and
spent the evening talking with her. He
remenbered kissing her in the |ounge parking
lot and wanting to have sex. When she
refused, they argued and he grabbed her.
When she hit him he becane angry and choked
her. He thought that he killed her and
drove to a secluded area where he disposed
of the body. He said that Gary was not with
hi m when this happened. When he awoke the
next norning, he renenbered feeling that
sonething terrible had happened. He thought
he had raped "another girl." He also
stated that he found several wonman' s
articles in the truck which he put in the
trash. Wen he saw his picture on
tel evision, he took his enployer's truck and
drove to Tanpa. From there he went to New



Ol eans where he stayed for sone tine before
nmoving to Atlanta where he was arrested.

Sochor v. State, 619 So.2d 285, 287-288 (Fla. 1993) (footnote

omtted). The trial court found that four aggravators were
proven. Sochor had previously pled guilty to kidnapping and
sexual battery and therefore the trial court found the existence
of the prior violent felony! aggravator; the murder of Patricia
Gfford was “heinous, atrocious and cruel”? the nurder was
“cold, calculated and preneditated”s: the nurder was conmtted
during the conmi ssion of a sexual battery?*. (ROA 1231-1236)

By a vote of ten to two the jury recommended death. (ROA 1190).

On appeal Sochor raised the foll ow ng issues:
1. There was insufficient evidence to sustain his conviction for
first degree nmurder, and ki dnapi ng.
2. There was insufficient evidence to prove corpus delicti.

3. There was insufficient evidence to prove venue.

4. There was insufficient evidence to prove that Sochor was
sane.
5. There were inproper coments made by the prosecutor and

state w tnesses.

1 921.141 (5)(b)
2 921. 141 (5)(h)
3 921.141 (5)(i)

4 921.141 (5)(d)



6. There was inperm ssible good character evidence of the
victimPatricia Gfford.

7. The state introduced perjured testinony.

8. The jury was not instructed that voluntary intoxication was
a defense to fel ony-nurder

9. The jury was not properly instructed on ki dnapping.

10. The jury was not instructed on the statute of limtations
as an absol ute defense to ki dnappi ng and fel ony nurder.

11. The jury instruction on excusable and justifiable hom cide
was i nconpl ete.

12. The state did not charge felony nurder in the indictnent.

13. The state presented non-statutory aggravating factors of
victiminpact and | ack of renorse.

14. The jury instructions regarding the aggravating factors of
“hei nous, atrocious and cruel,” “cold, calculated, and cruel,”
the nurder was commtted during the course of a felony,” were
constitutionally deficient.

15. The jury instruction regarding non-statutory mtigating
evi dence was insufficient.

16. The jury instruction on standard of proof for proving
mtigation was incorrect.

17. The penalty phase jury instructions shifted the burden of
proof to the defendant.

18. The jury’'s role is mnimzed in violation of Caldwell v.




M ssi ssi ppi .

19. There was insufficient evidence to sustain the aggravating
factor of “felony nmurder.”

20. There was insufficient evidence to sustain the aggravating
factor of “heinous, atrocious, and cruel.”

21. There was insufficient evidence to sustain the aggravating
factor of “cold, calculated, and preneditated.”

22. The trial court erred in not finding the existence of the
mental health mtigating circunstances.

23. Sochor was |limted in his ability to present non-statutory
mtigation.

24. Sochor’s sentence of death is not proportional.

25. Florida' s death penalty statute is unconstitutional. See

initial brief in Sochor v. State, case no. 71407.

All of Sochor’s clains were rejected with the exception of
his challenge to the “CCP aggravating factor. This Court found
insufficient evidence to sustain the aggravator and therefore it
was stricken. Sochor, 619 So. 2d at 292. However, given the
strength of remaining aggravators as well as the weakness of the
mtigation, the error was considered harmess. 1d. at 293.

In this pleading Sochor wll be referred to as either
“petitioner” or by nanme and the state will be referred to as
“the state.” The followng synbols will be used: ROA denotes

record on direct appeal; SROA denotes supplenental record on



di rect appeal .



REASONS FOR DENYI NG THE WRI T

| SSUE |

APPELLATE COUNSEL DID NOT FAIL TO RAI SE ANY
MERI TORI QUS CLAI Ms ON DI RECT APPEAL

Sochor alleges that appellate counsel should have presented
various issues on appeal which would have entitled him to
relief. The state asserts that the following |egal principles

are germane to resolution of this claim

The i ssue of appel | ate counsel's
effectiveness is appropriately raised in a
petition for wit of habeas cor pus.
However, ineffective assistance of appellate
counsel may not be used as a disguise to
rai se issues which should have been raised
on direct appeal or in a postconviction
not i on. In evaluating an ineffectiveness
claim the court nust determ ne whether the

all eged om ssions are of
to constitute a serious error or
deficiency falling neasurably

range of prof essi onal |y

per f or mance and, second, whet her t he
deficiency in performance conprom sed the
appellate process to such a degree as to

such magnitude as
subst anti al
outside the
accept abl e

underm ne confidence in the correctness of
the result. Pope v. Wiinwight, 496 So.2d
798, 800 (Fla.1986). See also Haliburton,

691 So.2d at 470; Hardw ck, 648 So.2d at
104. The defendant has the burden of
alleging a specific, serious omssion or
overt act upon whi ch t he claim of
ineffective assistance of counsel <can be
based. See Knight v. State, 394 So.2d 997
(Fla.1981). "In the <case of appellate
counsel, this neans the deficiency nust
concern an issue which is error affecting
the outcone, not sinply harmess error."
Id. at 1001. In addition, ineffective
assi stance of counsel cannot be argued where
the issue was not preserved for appeal or
where the appellate attorney chose not to




argue the issue as a matter of strategy.
See Medina v. Dugger, 586 So.2d 317
(Fla.1991); Atkins v. Dugger, 541 So.2d
1165, 1167 (Fla.1989) (" Most successf ul
appel l ate counsel agree that from a tactical
standpoint it is nore advantageous to raise
only the strongest points on appeal and that
the assertion of every conceivable argunent
often has the effect of diluting the inpact
of the stronger points.").

Freeman v. State, 761 So. 2d 1055, 1070 (Fla. 2000); See also

Rut herford v. Moore 774 So.2d 637, 643 (Fl a. 2000) .

Additionally appellate counsel required to raise every preserved

or nonfrivolous issue. Jones v. Barnes, 463 U.S. 745, 751-753

(1983); see also Provenzano v. Dugger, 561 So. 2d 541, 549 (Fla.

1990). Based on these stringent legal principles, it wll
beconme clear that Sochor will not be able to neet his burden of
establishing that appellate counsel was ineffective. Al relief
nmust be deni ed.

In the first sub-issue, Sochor alleges that, “[d]ue process
was deprived because of the sheer nunber and types of errors
involved in his trial...” Petition at 5. Sochor nmakes
reference to alleged errors that have been identified throughout
the direct appeal process and this petition. However, in this
argunment Sochor fails to detail the error or provide any harnfu
error anal ysis. Summary denial is warranted as this claimis
procedurally barred as it was or could have been raised on

direct appeal. See Zeigler v. State, 452 So.2d 537, 539 (Fla.

1984) (“In spite of Zeigler's novel, though not convincing,



argunent that all nineteen points should be viewed as a pattern
whi ch could not have been seen until after the trial, we hold
that all but two of the points raised either were, or could have
been, presented at trial or on direct appeal. Therefore, they

are not cognizable under rule 3.850.”), sentence vacated on

ot her grounds, 524 So.2d 419 (Fla. 1988); Chandler v. Dugger,

634 So. 2d 1066, 1068 (Fla. 1994)(sane); R vera v. State, 717

So. 2d 477, 480 n.1 (Fla. 1998)(sane); Occchicone v. State, 768

So. 2d 1037 (Fla. 2000).
Additionally given petitioner’s inability to establish that
an error occurred and nore inportantly that such an error was

prejudicial sumary denial is warranted. Mlendez v. State, 718

So. 2d 746, 749 (Fla. 1998)(finding all clains to be either
Wi thout nerit or procedurally barred and therefore there is no

cunul ative error effect to consider); Sireci v. State, 27 Fla.

L. Weekly S183, S185 (Fla. February 28, 2002).

In sub-issue C,° Sochor alleges that appellate counsel
failed to ensure that the record on appeal was conpl ete because
two bench conferences were not reported. Based on that
conclusory statenent, Sochor alleges that appellate counsel was

ineffective and therefore he is entitled to relief. Thi s Court

> This identical issue is also raised as a separate claimin
i ssue |V. Petition at 13-15. The state would rely on the
argunent advanced above in response to the separate yet
i dentical argunent presented in issue IV.

9



has repeatedly rejected this argunent as it is nothing nore than

a bare allegation which is legally insufficient. See Thonpson

v. Singletary, 759 So. 2d 650 (Fla. 2000)(rejecting claim of

i neffective assistance of appellate counsel based on inconplete
record as petitioner cannot point to any errors that occurred in

untranscri bed portion) Ferquson v. Singletary, 632 So. 2d 53, 58

(Fla. 1993)(sane); Johnson v. Moore, Case No. 01-2182 (Fla.

Septenber 26, 2002)(sane); Turner v. Dugger, 614 So. 2d 1075

(Fla. 1992)(finding no prejudice in failure to transcribe charge
conference). Sochor has not denonstrated that appellate counse

was i neffective.

10



| SSUE 11
PETITTONER S CHALLENGE TO TH'S COURT S
HARMLESS ERROR ANALYSIS |S PROCEDURALLY
BARRED AND W THOUT MERI T
Sochor clains that this Court’s harm ess error analysis on
direct appeal after remand from the United States Suprene court
was deficient. On direct appeal, this Court struck the

aggravating factor of “cold, calculated, and preneditated” due

to insufficient evidence.® Sochor v. State, 580 So. 2d 595, 603

(Fla. 1989). However any error was harnless given that there
still remained three valid aggravators. Sochor, 580 So. 2d at
603. Sochor successfully sought <certiorari review of this

Court’s harmess error analysis in the United States Suprene

Court. Sochor v. Florida, 504 U S 527 (1992). The Court

remanded the case for clarification or confirmation that a
harm ess error analysis was in fact conducted. Sochor, 504 U. S.
at 540. Upon remand this Court confirmed that a harnless
anal ysis had in fact been undertaken and expl ai ned:

The court carefully weighed the aggravating
factors against the lack of mtigating

factors in concluding that death was
war r ant ed. Even after removi ng t he
aggravating factor of cold, calculated, and
prenedi t at ed, t hree valid aggravating
factors remain to be weighed against no
mtigating circunstances. Striking one
aggravating factor when there are no
mtigating circunmst ances does not

necessarily require re-sentencing because,
"[1]f there is no likelihood of a different

6 921.141 (5) (i)

11



sent ence, t he error nmust be deened
harm ess."” Rogers v. State, 511 So.2d 526,
535 (Fla.1987), cert. denied, 484 U. S. 1020,
108 S.Ct. 733, 98 L.Ed.2d 681 (1988); see
Robinson v. State, 574 So.2d 108 (Fla.),
cert. denied, 502 U S 841, 112 S. C. 131,
116 L.Ed.2d 99 (1991); Holton v. State, 573
So.2d 284 (Fla.1990), cert. denied,500 U S
960, 111 S. C. 2275, 114 L.Ed.2d 726 (1991);
Janmes v. State, 453 So.2d 786 (Fla.), cert.
denied, 469 U.S. 1098, 105 S. C. 608, 83
L. Ed.2d 717 (1984); Francois v. State, 407
So.2d 885 (Fla.1981), cert. denied, 458 U S
1122, 102 S .. 3511, 73 L.Ed.2d 1384
(1982). Here, beyond a reasonable doubt,
elimnating the invalid factor would have
made no difference in Sochor's sentence.
The trial court's reliance on t he
unsupport ed aggr avat or, t heref ore, was
harm ess error. 1!

11 On remand fromthe United States Suprene
Court in Sochor v. Florida, 504 US. 527,
112 S.&t. 2114, 119 L.Ed.2d 326 (1992), we
have revised the opinion in this case to
reflect that we perforned a harmnmless error
analysis in deciding that elimnating an
invalid aggravating circunstance had no
effect on the validity of Sochor's death
sent ence.

Sochor v. State, 619 So. 2d 285, 293 (Fla. 1993), cert denied

114 S. . 638 (1993). Sochor now alleges that this Court’s
anal ysis was flawed because no federal cases were cited and had
a proper analysis been conducted, the error would have been
found to be harnful.

The state asserts that Sochor is sinply seeking an
additional review of an issue already disposed of on direct

appeal . Summary deni al is warranted as the issue is

12



procedurally barred. See Bottonson v. State, 813 So. 2d 31(Fl a.

2002) (finding procedurally barred defendant’s <challenge to

Court’s previous standard f review); Thonpson v. State, 759 So.

2d 650, 657 n. 6 (Fla. 2000)(sane); Parker v. Dugger, 550 So. 2d
459, 460 (Fla. 1989)(finding it inproper to use habeas review as
a vehicle to re-litigate an issue already disposed of direct
appeal .

And finally, Sochor has failed to justify why further review

is required as this Court has explicitly stated that a harm ess

error analysis was conducted. See Martin v. Singletary, 599 So.
2d 119, 121 (Fla. 1992)(explaining that a harmess error
anal ysis was conducted in Sochor irrespective of fact that the
analysis was not detailed in the opinion). Summary denial is

war r ant ed.

13



ISSUE I11
SOCHOR' S CONSTI TUTIONAL CHALLENGE TO HI'S
PENALTY PHASE JURY | NSTRUCTI ON IS
PROCEDURALLY BARRED
Sochor alleges that the jury was given a constitutionally
i nadequate jury instruction applicable to the *“heinous,

atrocious and cruel” aggravating factor.” Relying on Espinosa

v. Florida, 504 U S. (1992) and Manard v. Cartwight, 486 U.S

356 (1988), Sochor alleges that the jury was not properly
informed about the Ilimting construction of the aggravating
factor. Appellate counsel was ineffective for failing to raise
this issue on appeal. Sunmmary denial is warranted as this issue
is procedurally barred and wi thout nerit.

Contrary to assertions otherw se, appellate counsel did
raise this issue on appeal. However it was rejected because the
i ssue had not been preserved for review at trial. This Court
explicitly held:

Sochor's  next claim regarding alleged
errors in the penalty jury instructions,

i kew se must fail. None of t he
conpl ai ned- of jury i nstructions wer e
objected to at trial, and, thus, they are
not preserved for appeal. Vaught v. State,
410 So.2d 147 (Fla.1982). In any event,

Sochor's clains here have no nerit. 10

1°Sochor contends that the felony-nurder
instruction was inadequate because it did

7 921.141 (5)(h)

14



not define the underlying felony and did not
inform the jury that this aggravating
ci rcunst ance was only applicabl e to
prenedi tated nurder. W reject this claim
because the court instructed the jury on the
underlying felonies during the gquilt phase
and because this aggravating circunstance is
applicable to both felony nurder and
prenedi tated nurder. Wite v. State, 403
So.2d 331 (Fla. 1981), cert. denied, 463 U S
1229, 103 S . &. 3571, 77 L.Ed.2d 1412
(1983). W reject W t hout di scussi on
Sochor' s ot her cl ai ns: t hat t he
instructions as to the aggravating factors
of heinous, atrocious, or cruel and cold,
cal cul ated, and preneditated were inproper
that the instructions as to statutory and
nonst at ut ory mtigating evi dence wer e
I npr oper; that the jury was inproperly
instructed as to the burden and standard of
pr oof wi th regard to mtigating
ci rcunst ances; and t hat Florida's
sentencing schene carries a presunption of
death upon the finding of a single
aggravating factor.

Sochor, 619 So. 2d at 291 n. 10.

G ven that the issue was already raised and rejected by this

Court, relitigation is not proper. Rutherford v. Myore, 774 So.
2d 637, 645 (Fla. 2000) (refusing to consider additional
argunent regarding issue that was already raised on direct
appeal ). Inplicit in the Court’s refusal to consider the issue
is the fact that if error it was not fundanental and therefore

review was not warranted. Rut herford, 774 So. 2d at 646;

Johnson v. More, 27 Fla. L. Wekly S798, 790 (Fla. Septenber
26, 2002) (sane).

Additionally, the state would note that this Court found

15



t hat there was sufficient evidence to find that t he
strangul ation  nurder of Patricia Gfford was “heinous,
atrocious, and cruel.” Sochor, 619 So. 2d at 292. Consequently
even if the issue had been preserved for direct appeal, Sochor

woul d not have been entitled to relief. Chandler v. State, 634

So. 2d 1066, 1069 (Fla. 1994).

16



| SSUE |V

SOCHOR' S  CHALLENGE TO FLORIDA'S DEATH
PENALTY STATUTE IN LIGHT OF APPRENDI V. NEW
JERSEY® AND RING V. ARIZONA | S PROCEDURALLY
BARRED

Sochor clainse that he is entitled to relief based on the

United States Suprene Court’s decision in Rng v. Arizona, 122

S. C. 2445 (2002). This Court’s decision in MIIs v. More

786 So. 2d 532, 537 (Fla. 2001) which was premsed in part on

Walton v. Arizona, 497 U S 639 (1990), is no longer viable

because Ring explicitly overruled Walton. Based on the
assunption that R ng applies to Florida’ s sentencing schene,
Sochor alleges that the (1) the jury’'s role in Floridas
sentencing schene is insignificant, and (2) aggravating factors
must now be pled in the indictnent as they are to be considered
elenmrents of the offense of capital nurder. Sochor nekes an
additional argunment not premsed on R ng and that is that
Florida’s sentencing schenme 1is unconstitutional because it
shifts the burden of proof to the defendant to prove that death
is not the appropriate penalty. Sochor’s clains nmust be
summarily denied for the foll ow ng reasons.

Irrespective of whether Ring is applicable to Florida's
capital schene, Sochor’s claim is not properly preserved for
collateral review It is well established that for an issue to

be preserved for appeal, it nust be presented to the | ower court

8 Apprendi v. New Jersey, 530 U S. 466 (2000).
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and “the specific legal argunent or ground to be argued on
appeal nust be part of that presentation if it is to be

consi dered preserved.” Archer v. State, 613 So. 2d 446 (Fla

1993), quoting Tillman v. State, 471 So. 2d 32, 35 (Fla. 1985);

See also Steinhorst v. State, 412 So. 2d 332, 338 (Fla. 1982).

In the instant case, petitioner never chal l enged the
constitutionality of the death penalty statute based on the
argunents presented here. At no tine did Sochor argue that the
jury’'s “advisory role” was constitutionally deficient or that
the state was required to place the aggravating factors in the
i ndi ct nent . Since the claim was never preserved for appeal, he
is not allowed to raise the claimin this collateral proceeding.

See Parker v. State, 550 So. 2d 449 (Fla. 1989)(finding

collateral challenge to Florida’s capital sentencing schene

based on Booth v. Mryland, is procedurally barred for failure

to preserve the issue at trial or on direct appeal).
Notw t hstanding the procedural default, this Court has

clearly rejected the argunent that Ring has inplicitly overrul ed

its earlier opinions upholding Florida s sentencing schene. In

Bottoson v. Moore, 27 Fla. L. Wekly S891 (Fla. OCctober 24,

2002) this Court stated:

Al though Bottoson contends that he is
entitled to relief under Ring, we decline to
so hold. The United States Suprenme Court in
February 2002 stayed Bottoson’s execution
and placed the present case in abeyance
while it decided Ring. That Court then in
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June 2002 issued its decision in Ring,
summarily denied Bottonson’s petition for
certiorari, and lifted the stay wthout
mentioning Ring in the Bottonson order. The
Court did not direct the Florida Suprene
Court to reconsider Bottoson in light of

Ri ng.
Consequently Sochor is not entitled to relief based on Ring.
Moreover, even if R ng was applicable in Florida and the
i ssue had been preserved for review, R ng, is not subject to

retroactive application under the principles of Wtt v. State,

387 So. 2d 922, 929-30 (Fla. 1980). Pursuant to Wtt, Ring is

only entitled to retroactive application if it is a decision of
f undanent al significance, which so drastically alters the
underpi nnings of Anderson's death sentence that "obvious

injustice" exists. Newyv. State, 807 So. 2d 52 (Fla. 2001). In

determ ning whether this standard has been net, this Court nust
consider three factors: the purpose served by the new case; the
extent of reliance on the old law, and the effect on the
adm ni stration of justice from retroactive application.

Ferquson v. State, 789 So. 2d 306, 311 (Fla. 2001). Application

of these factors to Ring, which did not directly or indirectly
address Florida |law, provides no basis for consideration of Ring
in this case. The United States Suprene Court recently held

that an Apprendi claim is not plain error. United States V.

Cotton, 122 S.C. 1781 (May 20, 2002) (holding an indictnment's

failure to include the quantity of drugs was an Apprendi error
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but it did not seriously affect fairness, integrity, or public
reputation of judicial proceedings, and thus did not rise to
level of plain error). If an error is not plain error
cogni zable on direct appeal, it is not of sufficient nagnitude
to be a candidate for retroactive application in collateral

pr oceedi ngs. United States v. Sanders, 247 F.3d 139, 150-151

(4th Cr 2002) (enphasizing that finding sonething to be a
structural error would seem to be a necessary predicate for a
new rule to apply retroactively and therefore, concluding that
Apprendi is not retroactive). Every federal circuit that has
addressed the issue had found that Apprendi is not retroactive.

See, e.g., MCoy v. United States, 266 F.3d 1245 (1ith Gr.

2001). The one state suprene court that has addressed the
retroactivity of Apprendi has, I|ikewse, determne that the
decision is not retroactive. Wisler v. State, 36 P.3d 290

(Kan. 2001). Mreover, the United States Supreme Court has held
that a wviolation of the right to a jury trial 1is not

retroactive. DeStefano v. Whods, 392 U. S. 631 (1968) (refusing

to apply the right to a jury trial retroactively because there
were no serious doubts about the fairness or the reliability of
the fact-finding process being done by the judge rather than the
jury).

As for the nerits, the state further asserts that R ng does

not apply to Florida’s death penalty schene. The Arizona
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statute at issue in Ring is different from Florida' s death
sentenci ng statute:

Based solely on the jury's verdict finding

Ring guilty of first-degree felony nurder,

the maxi mum penalty he could have received

was |ife inprisonnent.

Ring v. Arizona, 122 S.Ct. at 2437. Under Arizona |law, the

determnation of death eligibility takes place during the
penalty phase proceedings, and requires that an aggravating
factor exists. This Court has previously recognized that the
statutory maxinmum for first degree murder in Florida is death

and has repeatedly rejected clains simlar to those raised

her ei n. Cox v. State, 819 So. 2d 705 (Fla. 2002); Bottoson v.

State, 813 So. 2d 31, 36 (Fla. 2002), cert. denied, Case No. O01-

8099 (U.S. June 28, 2002); Hertz v. State, 803 So. 2d 629, 648

(Fla. 2001), cert. denied, Case No. 01-9154 (U.S. June 28,

2002); Looney v. State, 803 So. 2d 656, 675 (Fla. 2001), cert.

deni ed, Case No. 01-9932 (U.S. June 28, 2002); Brown v. Mbore,

800 So. 2d 223, 224-225 (Fla. 2001); Mann v. More, 794 So. 2d

595, 599 (Fla. 2001), cert. denied, Case No. 01-7092 (U. S. June

28, 2002); MIlls, 786 So. 2d at 536-38. This interpretation of
state law demands respect, and offers a pivotal distinction

between Florida and Arizona. Ring, at *13; Millaney v. WIbur,

421 U. S. 684 (1975).
Moreover, contrary to petitioner’s claim Ring does not

require jury sentencing in capital cases, rather it involves
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only the requirenent that the jury find the defendant death-
eligible. Id. at n.4. A clear understanding of what Ri ng does
and does not say is essential to analyze any possible R ng
inplications to Florida's capital sentencing procedures. As
al ready recognized by this Court, the Ring decision |eft intact
all prior opinions upholding the constitutionality of Florida's

death penalty schene, including Spaziano v. Florida, 468 U.S.

447 (1984), and Hldwin v. Florida, 490 U S. 638 (1989). Indeed

the opinion quotes Proffitt v. Florida, 428 U S. 242, 252

(1976), acknow edging that ("[i]t has never [been] suggested

that jury sentencing is constitutionally required."). Ri ng, at
*9, n.4. In Florida, any death sentence which was i nposed

followwng a jury recommendation of death necessarily satisfies
the Sixth Amendnent as construed in Ring, because the jury
necessarily found beyond a reasonable doubt that at |east one
aggravating factor existed. Since the finding of an aggravating
factor authorizes the inposition of a death sentence, the
requirenent that a jury determne the conviction to have been a
capital offense has been fulfilled in any case in which the jury
recomended a death sentence.

And finally, to the extent Ring would be applicable to
petitioner the requirenments of sane have been net. The tria
court found the existence of the aggravating factor that the

murder was committed during the course of a felony. Sochor, 619
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So. 2d at 292. The jury convicted Sochor of kidnapping (ROA
1190). Consequently, the wunderlying factual premse for the
finding of this aggravator was made by the jury at the guilt
phase.

Additionally, the trial court found the existence of the
aggaravator factor that petitioner had been convicted of another
prior violent felony.® (ROA 1231. The judge’'s finding of the
prior violent felony aggravator is exenpted from the holding in
Appr endi . Apprendi explicitly exenpted recidivist factua
findings fromits holding. Apprendi, 530 US. at 490 (holding,
other than the fact of a prior conviction, any fact that
increases the penalty for a crine beyond the prescribed
statutory maxi num nust be submtted to a jury, and proved beyond
a reasonabl e doubt). Thus, a trial court my make factual

findings regarding recidivism Wlker v. State, 790 So.2d 1200,

1201 (Fla. 5'" DCA 2001)(noting that Florida courts, consistent
with Apprendi’s |anguage excluding recidivism fromits hol ding,
have uniformy held that an habitual offender sentence is not
subject to an Apprendi). Because this is a recidivist
aggravator, the prior violent felony aggravator may be found by

the judge even in the wake of Ring. Ring, 122 S.C. 2445 at n.4

(noting that none of the aggravators at issue related to past

9 Indeed on appeal Sochor conceded the existence of this
factor. Sochor, 619 So.2d at 292.
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convictions and that therefore the holding in A nendarez-Torres

V. United States, 523 U S. 224 (1998), which allowed the judge

to find the fact of prior conviction even if it increases the
sentence beyond the statutory maxi num was not being chall enged).

In summary, this claimis procedurally barred, R ng is not
subject to retroactive application, R ng does not apply to
Florida s sentencing schenme; and Florida s sentencing schene is
constitutional even in light of R ng. Consequently, for the
reasons state above, Sochor is not entitled to relief based on
Ring.

As for Sochor’s claimthat the sentencing schene inproperly
shifted the burden of proof, this claimis procedurally barred
as it was raised and rejected on direct appeal. Sochor, 619
So.2d at 292. Summary denial 1is warranted as Sochor is
precluded from relitigation the substance of a claim under a
different legal argunent in an attenpt to avoid the bar. See

Rivera v. State, 717 So. 2d 477, 480 n.2 (Fla. 1998)(finding

claim to be procedurally barred as it is mnerely using a

different argunent to raise prior clain); Marajah v. State, 684

So. 2d 726, 728 (Fla. 1996)(finding it inappropriate to use
collateral attack to relitigate previous issue). Harvey V.

Dugger, 656 So.2d 1253, 1256 (Fla. 1995)(sane).
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CONCLUSI ON

Wher ef ore, based on the foregoing argunents and authorities,
Respondent respectfully requests that this Honorable Court deny

Petitioner’s request for wit of habeas corpus relief.
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