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PRELI M NARY STATEMENT

The following abbreviations are wused in this brief.
Appel lant, Florida Industrial Power Users Goup, is referred to
as FIPUG Appel lee, Florida Public Service Commssion, is
referred to as the Conmssion or the FPSC. The Federal Energy
Regul atory Comm ssion is called FERC Appel | ee, Tanpa Electric
Conpany, is called TECo. TECo' s affiliated conpani es, TECo Power
Services and Hardee Power Partners, are referred to as TPS and
Har dee or HPP, respectively.

Citations to the Record on Appeal are designated (R ),
citations to the hearing transcript are designated (Tr. ),
hearing exhibits are referred to as (Exh. ), and the Appendix

is referred to as (Appdx ).



GLOSSARY and GENERAL CHRONOLOGY?!
QU — Investor-owned utility regulated by the Conmm ssion.

The Comm ssion sets its rates.

Rat e Base —The value to be determ ned by the Comm ssion for
rat emaki ng  purposes. Section 366.06(1), Florida Statutes,

provi des:

: The comm ssion shall investigate and determ ne the
actual legitimte costs of the property of each utility
conpany, actually used and useful in the public service,
and shall keep a current record of the net investnent of
each public utility conpany in such property which value
as determned by the commssion, shall be wused for
rat emaki ng pur poses.

Base Rates — The rates set by the Comnmssion in a genera
rate case for an | QU.

Cost Recovery Proceedings — Before 1972, all utility
expenses were recovered through base rates. Fuel costs were
renmoved from base rates in 1972. The Comm ssion guarantees 100%
recovery of these costs. Over the years, the Conmm ssion has
authorized other expenses to be renoved from base rates and
recovered through adjustnent clauses.

1972 —Fuel costs were renoved from base rates.

1981 —Conservation costs were renoved from base rates.

1992 — Purchased power costs were renoved from base rates.

The d ossary and General Chronology are included for ease
of reference.



1993 —Environnental costs to conply with the Cean Ar Act
are collected separately until rolled into base rates.

2001 — New security costs are collected through cost
recovery cl ause.

Florida Retail Custoner — Retail custoners’ rates are set
by the Comm ssi on.

Fl ori da Whol esal e Custonmer —A custoner who buys electricity
for resale. Prices are set by the FERC. Were there is a
conpetitive whol esale market, the FERC allows conpetition to set
the price. As to sales between affiliated conpanies, the FERC
sets price based on cost.

Municipal Uility — Potential generator and wholesale

trader. Retail rates for city custonmers are set by the city

authority.
Sem nole Electric Cooperative (Semnole) — A cooperative
that generates electricity and engages in wholesale trading. It

is the purchasing agent for ten Florida Rural El ectric
Cooper ati ves. Sem nole also generates electricity. The Rura

Cooperatives set retail rates for their custoners.



STATEMENT OF THE CASE AND FACTS

Statenent of the Case

This case concerns transactions between a regul ated electric
utility and its unregulated affiliate mnerchant plant. FI PUG
contends that the Conm ssion erred when it authorized TECo to
increase its retail rates, wthout conducting a neaningful
i nvestigation of past and prospective transactions between TECo
and its unr egul at ed, mer chant affiliate. The di sput ed
transactions span a four-year period during which TECo sold and
will sell power to its unregulated affiliate for a price bel ow
its average fuel cost. TECo cont enporaneously purchased and
will purchase power from its unregulated affiliate at a price
above its average fuel cost. Such transactions harm retai
custoners because they result in inproper cross-subsidization of
TECo affiliate activities.

FIPUG is an association of consunmers, each of which
purchases electricity from TECo. TECo is a public wutility
within the nmeaning of 8366.02, Florida Statutes (2001). FI PUG
appeals a portion of Comm ssion Order No. PSC- 01-2516-FOF El at
12 (Final Order) in Docket O010001-El, as it relates to TECO's
affiliate transactions. (R 428).

In this case, TECo requested authority to raise rates to
collect $495 mllion to cover its estinmated 2002 fuel costs plus

an $88.67 mnmllion “under recovery” from prior collection
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peri ods. Mich of the $88.67 million “under-recovery” is related
to the “losses” TECo incurred on its affiliate transactions,
which it then passed through to retail custoners. TECo w tness
Jordan admtted that none of this true-up anmount is charged to
TECo’ s whol esal e custoners. (Tr. 76). TECo Energy profits on
both sides of the nmerchant plant sales and retail custoners pick
up the | osses.

TECo supported its rate increase request with an exhibit
that set out the aggregate sum of the alleged under recovery and
the estimated total expenditures for fuel and purchase power for
2002. (Exh. 3, JDJ-3, Schedule E1, Appdx at A-31). TECo did not
offer any evidence disclosing the details of its dealings wth
its merchant affiliate or other wholesale transactions. It
claine the details are trade secrets protected by 8366.093,
Florida Statutes (2001).

The Prehearing Order, Oder No. PSC- 01-2273-PHO EI (Nov.
2001) (Prehearing Oder)(R 351-414), set out the disputed
issues in the case. Issue 1 related to the appropriate final
true-up anounts for 2000. Prehearing Order at 10-11 (R 360-
61) . Issue 2 related to the estimated/actual true-up anounts
for 2001. Prehearing Order at 11-13 (R 361-63). Issue 3 dealt
with amounts to be collected in 2002. Prehearing Order at 13-14
(R 363-64). Issue 4 in the Prehearing Order set the projected

fuel adjustment factor for the comng year. Prehearing O der at

11



14-15 (R 364-65). As to each of these issues, FIPUG demanded
that the Commssion defer granting TECo's requested rate
increase until the Comm ssion investigated the prudency of the
whol esal e transactions buried in the total cost figures TECo
provided. Prehearing Order at 10-15 (R 360-365).
| ssue 21C focused directly on TECo's dealings with its
merchant affiliate:
For the period January 1998 to Decenber 2000, were
Tanpa Electric Conpany’s decisions regarding its
whol esal e energy purchases from and its wholesale
energy sales to Hardee Power Partners reasonabl e?
Prehearing Order at 27 (R 377). FIPUG s position on the
I Ssue was:
No. The Conm ssion should open a separate docket to
conduct a thorough investigation of Tanpa Electric
Company’s affiliate transactions and its procurenent
of power for its wholesale custoners to determne
whet her Tanpa Electric Conpany’s actions regarding
affiliate transactions are prudent and beneficial to
retail ratepayers.
Prehearing Oder at 27 (R 377). TECo contended that
Comm ssion and the FERC had resolved the issue 12 years
before and it could not be reopened.
The Comm ssion heard the TECo i ssues (contenporaneously
with the fuel and purchase power costs, conservation costs,

and environmental surcharge issues related to all Florida

| QUs) on Novenber 20-21, 2001. The only evidence TECo

12



of fered about its wholesale sales was the total fuel cost
for each type of sale and the total capacity paynent for
each type of sale.

At the conclusion of the hearing, Conm ssion Staff nade
an oral recommendation to the Conm ssioners. The
Commi ssion restricted its view of the nerchant affiliate
contract to a Staff nenber’s analysis developed from
evidence outside the record. Staff’s recommendati on
provided no analysis of the Novenber 1990 FERC order on
which the Staff relied. TECO Power Services Corporation and
Tanpa Electric Conpany, 53 FERC P61,202 (Nov. 19, 1990)
(FERC Nov. 1990 Order). For exanple, there was no nention
that the FERC study dealt with only 40% of the fixed costs
of the sale to the nerchant affiliate. Nor did the Staff
mention that the capital costs for “unit” purchase power
are not fixed as assuned by FERC but change every year.
Finally, the Comm ssion approved expenditures for the past
four years on the premse that the contract will end next
year. Al though information regarding the affiliate
transactions was confidential, the Comm ssion placed the
burden on FIPUG to prove inprudence.

The Conmmi ssioners voted on the issues from the bench
(Tr. 659-695). They approved TECo's total rate increase

and refused to conduct any investigation into TECO's

13



affiliate activities. (Tr. 686-688). In its Final Oder,
rendered a nonth later, the Conm ssion found that TECo's
decisions regarding its transactions wth HPP were
reasonabl e and that the whol esale contract between HPP and
TECo was “FERC-approved and cost-based.” Final Oder at 12
(R 428) (Appdx at A-12).

On January 25, 2002, FIPUG filed its Notice of Appeal
of the Final Oder. (R 447-80). The Court has
jurisdiction of this appeal pursuant to Article 111,
83(b)(2), Florida Constitution.

Statenent of the Facts

TECo Energy Inc., is a public utility hol ding conpany.
It is exenpt from the requirenments of the Public Uility
Hol ding Conpany Act of 1935 (intrastate exenption), (TECo
Power Services Corporation and Tanpa Electric Conpany, 52
FERC P61,191, 61,693, at n.2 (Aug. 1990) (FERC Aug. 1990
Order) (Appdx at A-36)). It is exenpt because it operates
its regulated utility in a single state and is subject to
state regulation. Mch of the anpunts? at issue bel ow were
the result of the regulated wutility’'s sales to and
pur chases from its unr egul at ed, affiliate mer chant

generating conpany.

°’See Exhibit 3 JDJ-3, Schedules E6 and E7(Appdx at A-32-
35) .
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TECo witness J. Denise Jordan, presented the only
evidence in support of TECO's requested rate increase.
Exhibit 3 shows TECo's fuel cost projections for January
2002- Decenber 2002. This schedul e shows that, based on the
power TECo will generate and purchase, its system average
fuel cost will be $33.01/MWH (Exh. 3, JDJ-3, Schedul e E1,
[ine 41) (Appdx at A-31).

As to sales to HPP, for the period January 2002 through
Decenber 2002, M. Jordan said that TECo plans to sel
486,051 MM to HPP for $17.5 mllion. The projected sales
price for fuel is $25.62/ M\H. The fuel paynment from the
HPP sale is used to reduce retail custoners’ fuel costs.

(Exh. 3, JDJ-3, Schedule E6, p. 2 of 2; Appdx at A-33).

The $25.62/ MH that TECo charges HPP for fuel is
$7.39/ M\ | ess than TECo charges its retail custoners for
fuel . The disparity between the whol esale and retail fue
cost is because the wholesale cost is based only on the
cost of fuel burned in the nore efficient Big Bend 4 (BB-4)
generator, while retail custonmers pay the average cost of

fuel burned in all TECo generators. FERC approved the HPP

%$7.39/M\H is the difference between $33. 01/ M\H (system
average fuel cost) and $25. 62/ MMH (what TECo charges HPP for
fuel).

15



sale in 1990 based on the promse that BB-4 would be
avai l able for retail use 60% of the tinme and 100% of the
time during peak periods. FERC Nov. 1990 Order at 61,812
(Appdx at A-53). No evidence was presented below to show
that the FERC criteria will be nmet this year or that it was
met during the “true up” period.

As to purchases, in 2002, TECo estimates it wll
purchase 1,050,349 MM from its unregulated, nerchant
affiliate, HPP. It will pay $48.5 nmillion for fuel, plus
a paynment for capacity. The fuel cost alone is $46.19/ MMH
or $20.57/ MM nore than TECo charges HPP for fuel. ( Exh.
3, JDJ-3, Schedule E7, p. 2 of 2)(Appdx at A-35). The
Final Order provides no explanation to justify the large
differenti al in cost in these sale and pur chase
transacti ons.

If the Comm ssion had ordered TECo to charge retai
custoners the “cost” price TECo sells to its nerchant
affiliate ($25.62/ M\H) rather than the “cost” price it pays

its affiliate ($46.19/MMH), retail custoners would pay

“$20.57/ M\H i s the difference between the $46. 19/ M\H (what
TECo pays HPP for fuel when it buys from HPP) and the
$25. 62/ MMH (what TECo charges HPP for fuel when it sells to
HPP. )

16



$21.6 mllion® less in 2002 and the $88.67 mllion under
recovery “true up” would be substantially reduced.

It is uncontroverted (and in fact, is established in
Ms. Jordan’s own testinony and exhibits) that TECo s
ongoi ng practice is to pay higher rates to its unregul ated
affiliate, HPP, than it charges HPP. Retail custonmers pick
up the I oss. As FIPUGs witness testified, “TECo has no
incentive to mnimze the cost of purchased energy. Thi s
is because all purchased energy costs are directly flowed
through to custonmers.” (Tr. 214).

At the hearing, TECo witnesses testified that the HPP
transaction related to BB-4 was a separated sale,® neaning
that the assets to serve the sale are renoved from the
retail rate base. There is no evidence confirmng that HPP

receives no nore than the 40% of the 145 MWof BB-4 it paid

°$21.6 million is the difference between $46. 19/ M\H (what
TECo pays HPP for fuel) and $25.62/ MMH (what TECo charges HPP
for fuel) X the projected MMH hours to be purchased in 2002
(1, 050, 349 MMH) .

® When TECo nakes a sale to HPP, it nmakes it out of 145
MNof its BB-4 unit (one of its nost efficient coal units).
(Tr. 250). That portion of the unit serving HPP is supposed to
be renoved fromthe retail rate base, (Tr. 247), but the
separation is only nade in general rate cases, so if HPP takes
nmore than 40% of 145 MW retail consuners are adversely
affected. HPP gets the cheapest fuel cost without having to
pay for the related fixed costs. The last tinme fixed costs
were separated was in Order No. PSC 93-0664-FOFElI, Docket No.
920324-El (Apr. 1993).

17



for, or that no BB-4 sal es occurred during peak hours.

Further, there was no evidence to support HPP s current
fuel costs. TECO witnesses provided no evidence to support
the alleged separation at current investnent cost as
required by 8366.06, Florida Statutes (2001). In fact,
TECo wtnesses admtted that no study or analysis had been
conducted in either 2000 or 2001 to determne if the sale
was beneficial to retail custoners. (Tr. 85, 108). TECo
witness, M. Brown, testified that the last tine the
“benefits” of the transaction were reviewed was in 1989,"°
over 12 years ago! (Tr. 266-267). TECo has no plans to do
any such study in the future. (Tr. 294).

Ms. Jordan candidly admtted that custoners would be
better off if they could retain that portion of the BB-4
plant that had been sold to the affiliated conpany rather
than selling BB-4 power and repurchasing power from HPP s
units. (Tr. 84). Ms. Jordan’s view is confirmed by the
fact that, because a portion of BB-4 is wunavailable to
retail custoners, power to neet their needs nust be

purchased on the whol esale market. At times, such power

"See In re: Petition of Seminole Electric Cooperative,
Inc., TECo Power Services Corporation and Tanpa El ectric
Conmpany for determ nation of need for proposed el ectric power
pl ant, Order No. 22335, Docket No. 880309-EC (Dec. 1989); see
di scussion infra at 111.C. 2.

18



has been purchased for as much as $105/ MMH. (Tr. 291)

Thi s

is a staggering anmount when conpared to TECo' s

$33. 01/ M\H syst em aver age.

In the face of the uncontroverted evidence described

above, regarding the disparity in costs allocated to the

retail and wholesale jurisdictions, FIPUG nade a nbdest

request of the Comm ssion:

(Tr.

The Comm ssion should conduct a nore thorough
investigation of TECo's affiliate transactions and its
procurenent of power for whol esal e custoners.

[ T] he Conm ssion [shoul d] convene an investigation and
require TECo to quantify the inpact of its whol esale
costing and pricing practices on retail custoners.
The goal of this investigation would be to quantify
the subsidies provided by retail custoners to help
underwite TECOs |owcost wholesale sales and to
assure that TECO s whol esal e purchases from affiliate
conpani es were prudent.

209, 219). However, the Commssion declined to

investigate TECo’s activities.

19



SUMVARY OF ARGUMENT

The Commi ssion failed in its statutory duty to set
just, fair and reasonable rates and to prevent cross-
subsidization of affiliate conpanies. The Conmmi ssion
denied FIPUGs request for an investigation based on
numer ous m stakes of |aw

The Conm ssion erred when it determned that it was
legally required to nmake retail custoners pay fuel charges
contained in a wholesale contract between TECo and its
affiliate because the contracts were FERC approved. The
Commi ssion failed to recognize that FERC uses a different

standard to review whol esale contracts than the Conm ssi on

nmust use. FERC only determ ned the cost of each sale to
the seller and authorized a “sell |ow buy high” deal based
on cost.

In contrast, the Comm ssion is required to evaluate the
fairness of the buy/sell transaction to retail custoners.
It cannot approve an unfair or unjust transaction.

In any buy/sell schenme with an affiliate, Florida |aw
prohibits the Comm ssion from determning the transaction
is prudent if retail custoners are harned. The wutility
hol ding conmpany, rather than retail custoners, nust bear
any risk of loss to discourage abusive self-dealing. The

current Comm ssion is not prohibited from exam ning self-

20



serving projections of future custonmer benefits that fail
to materialize even if wearlier Comm ssions believed and
gave credence to the projections.

The Comm ssion also erred in deferring its judgnent to
that of FERC. Having done so, it then failed to exam ne
TECO s operations to see if they conforned to the
condi tions FERC set.

The Comm ssion erred in basing its decision on the fact
that the affiliate contracts wll soon expire. This fact
is irrelevant to the harmto consuners which is the subject
of this appeal.

The Comm ssion inproperly shifted the burden of proof
to FIPUG  The burden of proof rests squarely with TECo who
sought to increase custoners’ rates.

Wien the indicia of power “laundering” appeared in
TECo's testinmony admtting that TECo charges retai
custonmers $20.57/ MMH nore for the fuel cost in the power it
buys from its affiliate than custoners receive from the
fuel cost in the power TECo sells to its affiliate, the
Comm ssion had a duty to examne the prudency of the
current application of the contracts. It erred when it
failed do so.

The Court should remand this case to the Conm ssion and

i nstruct it to conduct a thorough investigation to

21



determ ne whether TECo's transactions with its affiliate

are in the best interests of Florida's retail custoners.
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ARGUVMENT

SECTI ON 120. 68(7) (d) CONTAI NS THE APPL| CABLE
STANDARD OF REVI EW

In this case, the Comm ssion erroneously interpreted
its responsibilities under Chapter 366, Florida Statutes.
It incorrectly found that no investigation was necessary
regarding the transactions between TECo and its sister
conpany, HPP, based on the erroneous |egal conclusion that
because the FERC had approved the transactions and
concl uded they were cost-based, the Conm ssion need | ook no
further. It failed to even determne that the paraneters
of the FERC order it relied upon were net. In addition,
the Comm ssion inappropriately shifted the burden of proof
to FIPUG to prove that TECo's actions, when dealing with
its affiliate, were “unreasonable.” However, the burden
always rests with the utility to prove its request to
collect costs from custoners. Finally, the Conmm ssion
based its decision on irrelevant facts that had nothing to
do with the legal determnation it was required to nake in
t he case.

The Comm ssion’s erroneous conclusions constitute
m st akes of | aw. Therefore, in reviewing the Comm ssion’s
deci si on, 8120.68(7)(d), Florida Statutes, sets out the

appl i cabl e standard of review
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The court shall remand a case to the agency for

further proceedi ngs consi st ent wth the court’s

decision or set aside agency action, as appropriate,
when it finds that:.

(d) The agency has erroneously interpreted a provision

of law and a correct interpretation conpels a

particul ar action.

This standard of judicial review requires the Court to
reverse or remand an agency order which incorrectly
interprets a provision of [|aw. See, e.g., Equity Cornp.
Hol dings, Inc. v. Departnent of Banking and Finance, 772
So.2d 588 (Fla. 1st DCA 2000) (order of Departnent of
Banki ng and Finance finding that appellants were nortgage
| enders who required licenses reversed because statutory
| anguage did not enconpass their activities); Florida
Muni ci pal Power Agency v. Departnent of Revenue, 764 So.2d
914(Fla. 1st DCA 2000), affnd, 789 So.2d 320 (Fla. 2001)
(order of Departnent of Revenue requiring appellants to pay
sales tax on certain purchases reversed because statute
incorrectly interpreted); Cty of Safety Harbor, Florida v.
Communi cations Wbrkers of America, 715 So.2d 265 (Fla. 1st
DCA 1998)(order of Florida Public Enployees Relation
Commi ssi on reversed due to I npr oper statutory

construction).

In this case, the Comm ssion has erroneously relied
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upon the findings of another agency as a substitute for its
own investigation into mtters directly within its own
jurisdiction. The Comm ssion is the agency responsible
for ensuring just and reasonable rates for Florida s retai

consuners. The FERC review only examned the cost to the

seller in each transacti on.

1. SECTION 366.06, REQU RES THE COWM SSION TO
SET “FAIR, JUST AND REASONABLE RATES.” THE
COW SSI ON MUST ENSURE THAT RETAI L CUSTOVERS
DO NOT SUBSI DI ZE TECO S UNREGULATED
WHOLESALE BUSI NESS. THE COW SSI ON FAl LED
TO CARRY QUT ITS RESPONSIBILITY WHEN |IT
DECLI NED TO I NVESTI GATE THE TECO HPP
TRANSACTIONS. ITS DECISION WAS BASED ON
ERRORS OF LAW

A The Commi ssi on has t he statutory
responsibility to ensure that retai
rates are fair and just and that there
IS no cross-subsidization of TECo' s
unr egul ated whol esal e enterprises.

The Florida Legislature has declared the regul ation of
public utilities to be in the public interest and to be an
exercise of the police power of the state for the
protection of the public welfare.® |t has provided that al

the provisions of Chapter 366, Florida Statutes, are to be

liberally construed to acconplish that purpose. Section

8The United States Suprenme Court has recognized that:
the regulation of utilities is one of the nost inportant of
the functions traditionally associated with the police power
of the States.” Arkansas El ectric Cooperative Corporation v.
Arkansas Public Service Conm ssion, 461 U S. 375, 377 (1983).
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366.01, Florida Statutes. The Florida Comm ssion is the
state agency charged wth protecting the interests of
retail customners.?

Section 366.04(1), Florida Statutes, provides that the
Comm ssion shall have jurisdiction to “regulate and

supervise each public utility wth respect to its

rates....” Section 366.05(1), Florida Statutes, provides
that, in the exercise of its jurisdiction, the Comm ssion
will prescribe fair and reasonable rates and charges for

each public utility. Section 366.041(1), Florida Statutes,
also requires the Commission to set just and reasonable
rates as does 8366.06(1), Florida Statutes.

Further, 8366.093(1), Florida Statutes, explicitly
gives the Comm ssion access to public utility records and
records of the utility’'s affiliated conpanies to “ensure

that a utility’'s ratepayers do not subsidize nonutility

°In general, the Florida Commi ssion is charged with
setting rates and reviewi ng transactions related to retai
rat epayers, while the FERC is responsi ble for overseeing
whol esal e transactions anong utilities. The Comm ssion
recogni zed this dichotony between the jurisdictions: “In the
i nstance of ratenmaking, the Comm ssion does not maintain
rat emeki ng jurisdiction over any whol esal e power sales in this
state. The Commission's ratemaking authority is limted to
retail rates. Wolesale ratemaking is entirely within the
jurisdiction of the FERC.” In re: Petition for determ nation
of need for an electrical power plant in Ckeechobee County by
Ckeechobee Generating Conpany, L.L.C. Oder No. PSC 99-2438-
PAA- EU at 47, Docket No. 991462-EU (Dec. 1999).
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activities.” The inclusion of an explicit statutory
prohi bition agai nst cross-subsi di zati on requires t he
Comm ssion to carefully oversee this area of potential
abuse. As the Comm ssion has recognized: “a basic premse
of regulation is that utility operations should not
subsi di ze other operations. . . .” In re: Petition for a
rate increase by Florida Power Corporation, Oder No. PSC
92-1197- FOF-EI at 130, Docket No. 910890-EI (Oct. 1992).
See also, In re: Investigation into the earnings and
authorized return on equity of @l f Power Conpany. In re:
Petition by @ulf Power Conpany for approval of proposed
plan for an incentive revenue-sharing nmechanism that
addresses certain regulatory issues including a reduction
to the conpany’s authorized return on equity, Order No.
PSC-99-1047- PAA-ElI at 6-7, Docket Nos. 990250-El, 990244-El
(May 1999); In re: application for a Determ nation of Need
for an Intrastate Natural Gas Pipeline by Sunshine Pipeline
Partners, Order No. PSC 93-0987-FOF-GP at 24, Docket No.

920807-GP (Jul . 1993).

In regard to the inportance of its responsibility to
ensure appropriate fuel adjustnent charges, the Conmm ssion
has sai d:

Because of the relative inportance and inpact of fuel
costs upon the ratepayers, it is incunbent that
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electric utilities exercise all reasonable neans to
purchase the |owest costing fuel possi bl e. Any
deviation from this policy results in excessive
mont hly fuel adjustnent charges, the majority of which
are passed on to the ratepayers through the
application of the fuel cost recovery clause. Were
excessive charges for fuel are paid by a utility, we
find it to be our responsibility to correct such
overcharges and take whatever neasures are necessary
in order to rectify that situation.

In re: GCeneral investigation and show cause order as to
al | eged overcharges paid by Florida Power Corporation for
spot purchases of fuel oil, Oder No. 8205 at 1-2, Docket
No. 770671-CI (March 1978) (enphasis supplied). FIPUG sinply
requested that the Conmi ssion carry out its responsibility
and thoroughly investigate the TECo/HPP affiliate
transacti ons.

B. Only reasonable and prudent expenses
related to retail service can be
recovered fromretail custoners.

The well-established standard, which governs whether
a utility may recover expenses from retail custoners, is
whet her the expenses are reasonable, prudent and necessary
to provide service to those custoners. The principle that
only prudent costs necessary to provide service may be
recovered flows from the principle that a utility may not
I Npose unnecessary costs on its custoners. Cities Service

Gas Co. v. Federal Power Conm ssion, 424 F.2d 411,417 (10th

Cr. 1969), cert. denied, 400 U S. 801 (1970).
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The Commission has often applied this well-known
standard. For exanple, in In re: Fuel and Purchased Power
Cost Recovery ause and GCenerating Performance Incentive
Factor, Order No. 23366, Docket No. 900001-El (Aug. 1990),
the Comm ssion reviewed @lf Power Conpany's decision to
| ease alumnum railcars to transport coal to a generating
plant. It found the nunber of cars |eased to be excessive,
that is not necessary to provide service, and disallowed
recovery for a portion of the railcars. In In re:
| nvestigation of fuel cost recovery clause of electric
utilities, Oder No. 9950 at 5, Docket No. 810001-EU (Apr
1981), affmid, Florida Power Corporation v. Cresse, 413
So.2d 1187 (Fla. 1982), the Conmi ssion disallowed $3.5
mllion of fuel expenses Florida Power Corporation clained
because they were excessive.

Simlarly, in In re: Petition of Florida Power and
Li ght Conpany for an increase in its rates and charges,
Order No. 13537, Docket No. 830465-El (July 1984), the
Commission disallowed $84 mllion of Florida Power and
Li ght Conpany's projected O&M expenses because the Conpany
did not denonstrate that the projected expenses were
reasonably and prudently incurred and necessary to the

provision of electric service to its custoners.
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Thus, only expenses that are reasonable and prudent and
related to the provision of retail service may be recovered
from retail customners. Those excessive costs which have
been allocated to retail custoners due to TECo' s
transactions with HPP fail to neet that test.

C. The Comm ssion’ s failure to t hor oughl y
investigate and appropriately allocate costs
between the wholesale and retail jurisdictions
was based on several m stakes of |aw

1. The Commi ssion’s reliance on FERC
approval of the TECo/HPP contract
as a bar to proper cost allocation
was error.

The Conm ssion erroneously concluded that because the
FERC had approved the contract between TECo and HPP, it was
forecl osed from eval uati ng whol esal e charges passed through
to retail custoners. However, FERC approval does not
prohi bit state review FERC relied upon the Comm ssion to
protect retail custoners.

The FERC approval of contracts between affiliates is
based on the cost to the seller. It is not based on the
criteria contained in 8366.06. That statute requires the
Commission to set aside any <costs which are unjust,
unreasonabl e or unjustly discrimnatory.

The Comm ssion’s erroneous | egal conclusion appears to

rest on the faulty assunption that TECo nust recover al

its costs fromeither the wholesale or retail jurisdiction
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The silent corollary of this argunent is that sharehol ders
bear no responsibility for these transactions. The
Comm ssion accepted TECo's argunment that: “[a]ll affiliate
whol esal e power transactions are cost-based, as required by
the FERC. Tanpa Electric and its affiliates have requested
and received approval from FERC for its . . . wholesale
energy transactions. : : T (Tr. 282, 285), and
erroneously concluded that retail custoners nust bear the
| oss. Comm ssion Staff used al nost the identical phrasing
when nmaking its oral recomendation to the Comm ssion:
“TECOs contract wth Hardee Power Partners 1is FERC
approved and cost-based.” (Tr. 685).10

FI PUG does not dispute that FERC approved the HPP/ TECo
contracts; however, that fact is irrelevant to this appeal.
TECo struck a bargain with its affiliate, HPP, it is bound
by that bargain. But, TECo cannot require retail custoners
to “make up the difference” for anmounts which TECo may | ose
on the wholesale transactions in which it has chosen to

participate nor should retail custonmers overpay for such

Wstaff also relied on the fact that the transaction is
schedul ed to end on Decenber 31, 2002. (Tr. 686). Again,
FI PUG does not dispute this, but that fact does nothing to
address harm caused to ratepayers while the contract was in
exi stence. See section IIl. C 4., infra.
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transactions. !

Case law supports the Conmmssion’s authority to
properly allocate costs between the retail and whol esal e
jurisdictions. In New Oleans Public Service Conm ssion,
Inc. v. Council of the Gty of New Oleans, 911 F. 2d 993
(5th Gr. 1990), the court found that the public utility
authority could review the allocation of costs between the
retail and wholesale jurisdiction and determne that
sharehol ders may have to bear sone costs which cannot be
passed on to the whol esale jurisdiction.

NOPSI provided wutility service to the Cty of New
Ol eans and was also a nenber of a “power pool” which built
the nuclear Gand Gulf power plant. The New Oleans City
Council (the Council), which regulates NOPSI, disallowed
recovery of part of the costs related to Gand Gl f which
FERC had allocated to NOPSI. Id. at 997. The Council’s
deci sion was not based on a reanalysis of FERC s decision
to allow recovery, but on NOPSI's failure to diversify its

supply portfolio when it experienced |arge cost overruns in

L FIPUGwitness, M. Collins, testified that it is not
FIPUG s position that TECo shoul d abrogate any of its
whol esal e contracts. Rather, the issue before the Conm ssion
was “the allocation of costs incurred by Tanpa Electric in
order to nmeet its conbined retail and whol esal e denands.”
(Tr. 191-192).
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bui | di ng the plant.'?

The Council’s decision was appealed to both the state
and federal courts. The federal courts initially
abst ai ned. However, the United States Suprene Court
overruled the lower courts and the Fifth Crcuit reviewed
the Council’s decision. In its decision, the United States
Suprenme Court characterized the Council’s ruling:

The Council has not sought directly to regulate
interstate wholesale rates; nor has it questioned the
validity of the FERC-prescribed allocation of power
within the Gand @lf system or the FERC prescribed
whol esal e rates; nor has it reexam ned the prudence of
NOPSI's agreenent to participate in Gand Qlf 1 in
the first place. Rather, the Council maintains that it
has exam ned the prudence of NOPSI's failure, after
the risk of nuclear power becane apparent, to
diversify its supply portfolio, and that finding that
failure negligent, it has taken the normal ratenaking
step of making NOPSI's shareholders rather than the
ratepayers bear the consequences. Nothing in this is
directly or even indirectly foreclosed by the federa
statute, the regulations inplenmenting it, or the case
| aw applying it.

“Nant ahal a Power & Light Co, v. Thornburgh, 476 U S. 953
(1986), and M ssissippi Power & Light v. M ssissippi ex rel.
Moore, 487 U.S. 354 (1988), affirmthe doctrine that if FERC
has jurisdiction over a subject then states cannot have
jurisdiction over the sane subject. However, as NOPSI and
subsequent cases discuss, these two cases do not stand for the
proposition that state conm ssions cannot | ook at portfolio
managenent or at the allocation of subsequently incurred costs
bet ween the whol esale and retail jurisdictions. As the Gulf
States case, infra, finds: “FERC s inquiry focuses on the rate
at which sellers market their power. FERC does not reviewthe
mar ket conditions or other factors that govern the prudence of
the purchaser’s decision to buy power in the whol esal e
transaction.” @lf States, 841 S.W2d at 465.
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ld. at 998. (citing New Oleans Public Service, Inc. v.
Council of the Cty of New Oleans, 491 U S. 350, 367
(1998) (enphasi s added).

Wien the NOPSI case was remanded to the Fifth Grcuit
for review, the Fifth Crcuit found that the Council could
deci de whether NOPSI had acted unreasonably because it had
failed to diversify its portfolio. The court concl uded
that the Council could review and deny the pass through of
costs a utility incurs.

NOPSI is directly applicable to the issues at bar.
Like the Council in NOPSI, FIPUG does not ask the
Commi ssion to reevaluate or alter FERC- approved contracts.
Rat her, FIPUG seeks to have the Comm ssion exercise its
statutory grant of power to regulate retail rates and to
determ ne whether TECo's recovery of costs related to the
whol esal e transactions are reasonable in light of TECo s
actions over the life of those contracts. Such a review is
particularly warranted due to Ms. Jordan’s adm ssions that
custoners would be better off wthout the contracts and
that the utility has done no study regarding the benefits
of the contracts in sone 12 years.

QG her courts have applied the Fifth Crcuit’s NOPSI

decision to investigate inproper cost allocation. In Gl f
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States Utility Conpany v. Public Utility Comm ssion of
Texas, 841 S.W2d 459 (Tex. App. Austin 1992), the court
reviewed a decision of the Public Uility Comm ssion of
Texas (Texas Comm ssion) which denied Gulf States Utility’'s
(Qulf States) request to recover the costs of a Southern
Conpany power purchase contract. As in NOPSI and the
i nstant case, FERC had reviewed and approved the contracts.

|d. at 462.

On appeal, the court held that “[t]he NOPSI decisions
val idate state review of costs that a purchaser voluntarily
but inprudently incurs in a wholesale transaction involving
FERC set rates. The decisions support a state or |oca
regul atory agency’'s refusal to pass through to consuners
certain inprudently incurred operating expenses.” ld. at
470.

The critical point in the appeal before the Court in

this case is stated succinctly in Gulf States:

A state’'s refusal to pass through to consuners
unr easonabl e capacity costs voluntarily incurred by a
utility is not inpermssible trapping; it is the
exercise of a discretion necessary and proper to
meani ngful retail rate-nmaking. To hold otherw se
woul d effectively end state regulation of retail sales
that involve any whol esal e purchases of power at FERC
set rates.
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Id. at 470 (enphasis added).!® As the @ilf States court
further noted, FERC has acknow edged that whether a utility
has “purchased wisely or has nmade the best deal avail able
are legitimate concerns of the state comm ssions.
T ld. at 471 (quoting Pennsylvania Power & Light, 23
FERC P61, 325 at 61,716 (1983)). 1%

NOPSI and Gulf States support Comm ssion review of the
costs to be allocated between the wholesale and retail
jurisdictions. Moreover, this case I|law supports the
Commi ssion’s ability to decide whether to allow the
recovery of costs related to wholesale power contracts,
even when there has been FERC approval of the contracts.
Further, case law supports the Comm ssion’s ability to
conduct t he review FIPUG requested regar di ng t he
reasonabl eness of TECo's actions as to its affiliate
transacti ons.

The Florida Comm ssion itself has recognized that it

has authority to address the manner in which TECO' s

B¢ T] rappi ng occurs when FERC mandates a particular rate
or quantity of power and the state conmm ssion refuses to all ow
the utility to recoup that mandated expense in its retai
rates.” @ilf States, 841 S.W2d at 469 (citations omtted).
“Trapping” is not an issue in this case.

“See al so, Office of Consuners Council v. Public
Uilities Conm ssion of Chio, 592 N E 2d 1370 (Ghio 1992)
(state utility Conmm ssion could review utility’s decision to
continue doi ng business wth certain whol esal e providers).
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whol esal e sales inpact retail custoners. See, e.g., In re:
Determ nation of appropriate cost allocation and regul atory
treatment of total revenues associated wth whol esal e sal es
to the Florida Minicipal Power Agency and Cty of Lakel and
by Tanmpa El ectric Conpany, Oder No. PSC-97-1273-FOF-EU at
2-4, Docket No. 970171-EU (Cct. 1997). In that case, the
Comm ssion stated that it had authority to deal with the
“retail treatnment of the costs and revenues generated by
the [wholesale] sales.” ld. at 10-11 (enphasis in
original).

Finally, even the FERC s own orders approving the
TECo/ HPP contract support the Comm ssion’s authority to
conduct the requested review. As discussed bel ow, when the
whol esal e contracts at issue were presented to FERC for
approval, they were initially rejected. The FERC found the
rates unreasonable and expressed concern about t he

potential for affiliate abuse. FERC Aug. 1990 Order (Appdx

at A-44). The FERC stated that: “All three agreenents
provi de t he opportunity for preferenti al and/ or
di scrim natory pricing because of t he affiliate
relationships.” 1d. at 61,697 (Appdx at A-44).

In the FERC Nov. 1990 Order (Appdx at A-53), FERC again

reviewed the wholesale power contracts “to ensure that
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whol esale rates are just, reasonable, and not wunduly
discrimnatory or preferential.” Id. at 61,811 (enphasis
added) (Appdx at A-61). In its order, FERC hesitantly
approved the wholesale contracts, again expressing concern
about preferential affiliate pricing.

Later, TPS applied for approval to transfer the
contracts to its affiliate, HPP. TECO Power Services,
Order Authorizing Transfer, 54 FERC P62,172 (Mar. 1991)
(FERC Mar. 1991 Order) (Appdx at A-69). FERC granted TPS
request, but expressly stated that the authorization was
“W thout prejudice to the authority of [FERC] or any other
regul atory body wth respect to rates, service,
determ nations of cost, or any other matter whatsoever now
pending or which my cone before [FERC] or any other
regulatory body in the future. . . .7 ld. (enphasis
supplied) (Appdx at A-71). Thus, FERC recognized that it
woul d be appropriate for the Comm ssion to deal with future
i ssues which mght arise under the contracts.

And, the Florida Conm ssion exercised its jurisdiction
when it conducted an after-the-fact review of the outcone
of the FERC proceedings. |In re: Notification of changes to
power sales contracts by Tanpa Electric Conpany, Sem nole

El ectric Cooperative, I nc. and Hardee Power I, I nc.
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formerly known as TECO Power Services Corporation, Oder
No. 24692, Docket No. 910633-EU (Jun. 1991). In that
docket, the Comm ssion approved FERC s changes in the
all ocation of revenues for sales to other utilities. The
Comm ssion also approved changes to the contracts. |Id.
Addi tionally, the Comm ssion approved the assignnent of the
power sales contracts from TECo to HPP. If it had no
ability to review the contracts as to their effect on
retail cust oners, such a docket would have been
meani ngl ess.

FI PUG requested that the Conmm ssion determ ne whether
TECo’s actions as to transactions wth its affiliate
justify passing through additional costs to the retail
cust oners. Federal and state law, as well as the
Comm ssion’s own orders, not only support this inquiry but
require it.

2. The Commi ssion’s failure to investigate whether
TECo is maintaining the FERC approved allocation
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of BB-4 power between the retail and whol esal e
mar kets was error.

The FERC orders upon which the Comm ssion purported to
rely were based on the premse that retail custoners would
have use of BB-4 60% of the tine. However, no proof was
presented below that this is the case today and the
Comm ssion rebuffed a request to investigate the current
circunstances surrounding these affiliate transactions. The
facts surrounding the BB-4 allocation are discussed bel ow.

In In re: Application for certification of Tanpa
El ectric Conpany's proposed 417 megawatt net coal-fired Big
Bend Unit No. 4, Order No. 9749, Docket No. 800595-EU (Jan.
1981), the Commssion determned that TECo needed to
construct the 427 MN BB-4 generating plant to neet the need
of its retail custoners. When the plant was placed in
service in Decenber 1985, TECo acknow edged that the
capacity of BB-4 was greater than was needed to neet the
current demands of its retail custoners. It neverthel ess
sought to put the entire power plant in its rate base
i medi ately, thus requiring custoners to pay for unneeded
capacity.

In In re: Petition of Tanpa Electric Conpany for
authority to increase its rates and charges; In re:

Petition of Tanpa Electric Conpany for closure of its
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existing interruptible rate schedules to new businesses and
for approval of new interruptible rate schedules, 1S-3 and
| ST-3, Order No. 15451, Dockets No. 850050-El, 850246-El

(Dec. 1985), the Comm ssion approved including the total
plant in the retail rate base but adopted a plan to phase
in the corresponding rate increase. The plan established
a nechanism to encourage TECo to tenporarily sell excess
capacity to other utilities in wholesale transactions. The
retail increase was to phase in as whol esal e sal es phased
out. The Comm ssion said:
[We believe that we have supplied TECO wi th adequate
incentives for marketing tenporarily unnecessary BB4
capacity through the nethodology we adopted for
treating BB4's revenues and expenses.
ld. at 59, enphasis supplied.

The Cormm ssion observed that coal fueled BB-4. 1d. at 16.

Coal is less expensive than the fuels other types of generators
bur ned. This fact enabled TECo to readily sell any excess
capacity to other utilities, until about 1990 when the plant was
needed for retail demand.

Having whetted its appetite for whol esale narketing using
the I ow cost fuel of TECo s rate-based generation, TECo' s parent
corporation decided to build an wunregulated nerchant plant.
The opportunity arose when Seminole solicited bids for a new

power supply. The details are described in In re: Petition of
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Sem nol e El ectric Cooperative, I nc., TECO  Power Servi ces
Corporation and Tanpa Electric Conpany for a determ nation of
need for proposed electric power plant, Oder No. 22335, Docket
No. 880309-EC (Appdx at A-72). Semnole alleged a need for 450
MN of electric generating capacity to neet the demands of the
rural electric cooperatives it served. The Comm ssion found
there was a need for the capacity.

Next Sem nol e sought the |east expensive power supply. It
first determ ned how nmuch it would cost to build a power plant.
This price was used as a benchmark. Sem nol e then requested
bids from whol esal e power suppliers to see if they could beat
the price. TPS won the bid with “an entity which all parties
admt is in a jurisdictional linbo with apparently no direct
regul atory oversight by anyone.” Id. at 9 (Appdx at A-75).

TECo Energy’s unregulated subsidiary, TPS, was to build a
power plant with an aggregate capacity of 295 MW  TPS woul d buy
145 MN fromits sister conpany, TECo, and sell the bundl ed 440
MWV package to Sem nole. The bundled price was cheaper than
Semnole’s price to build because, even though Sem nole could
build 295 MW for $23 mllion less than the TPS price, the | ow
price offered by TPS partner, TECo, drove the bundled price
bel ow Sem nole’s target price. 1d. at 8-9 (Appdx at A-74-75).

Because TPS was taking power TECo needed for its retail

custoners, the agreenents projected that TECO woul d have use of
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the BB-4 capacity 60% of the tinme. Semnole only needed it for
of f-peak use when its own units were down for nmaintenance. The
| ast part of the deal called for TPS to replace BB-4 power wth
profitable sales from TPS to TECo. Because the contracts
between TECo, the regulated utility, and TPS, the unregul ated
affiliate, were for ten years, the Comm ssion recognized that:

VWhat may be a great deal for SEC [Semi nole] may be a

terrible deal for TECO . . . (i.e., its retai
custoners who bear the risk of 1loss) when the
decision to go forward wth the next phase needs to be
made.

Id. at 10 (observation supplied)(Appdx at A-75).

Fortunately, FERC left the door open for further review by
t he FPSC. Its order expressly refrained from prohibiting any
other regulatory body fromreviewing the rates specified in the
contracts. TECo Power Services, supra.

When Sem nol e sought a certificate of need for a power plant
under the Power Pl ant Siting Action (8403.519, Fl ori da
Statutes), the Conm ssion focused not on TECo's responsibility
to its retail custonmers, but on the fact that Sem nole needed
the capacity and the TECo/ TPS below cost bid was the |owest
price. The Comm ssion then cautioned that FERC had jurisdiction
of wholesale contracts and that if FERC nodified the tripartite
contracts between TECo and TPS and between TPS and Semnole, it
m ght present difficulties:

Havi ng gi ven our approval of the contracts on the
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front end, it may be difficult for us to take any
meani ngful steps to subsequently disallow the
paynments made by TECO for energy and capacity
purchased fromthe Phase Il unit if such paynents
are made according to the original ternms and
conditions of the present agreenents. Whatever
action FERC takes may "trunp" any subsequent
state action on prudency.

Id. at 10 (Appdx at A-75).

When the three-way TPS conduit deal was presented to FERC

it rejected the transactions out of hand. FERC Aug. 1990 Order
at 61, 697 (Appdx at A-44). FERC s principal justification for

di sapproving the contracts was because they called for TPS and
TECo to pay and charge nmarket prices for the power in

transactions between affiliated conpanies. | d. The FERC order

went into great detail regarding how self-dealing between
affiliated conpanies could unfairly inflate prices to consuners
for the benefit of the holding conpany’s sharehol ders. FERC
sai d:

Preferential Pricing: Abuse of Self Dealing

All  three agreenents provide the opportunity for
preferential and/or discrimnatory pricing because of
the affiliate relationships. Under the BB4 agreenent,
Tanpa Electric wll sell capacity and energy to its
affiliate, Power Services. |In the Tanpa Electric
agreenent, Power Services will sell power and capacity
fromthe planned COCT 1 and 2 units to its affiliate,
Tanpa Electric. In the Sem nole agreenent, Power
Services will bundle its affiliate's BB4 power and
capacity with COCT 1 and 2 power and capacity for
sale to Semnole; the bundling of the two sources
provides the opportunity for TECO to adjust the
conbined price of BB4 and the CC/CT 1 and 2 power to
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the advantage of TECQO Tanpa Electric/Power Services
sharehol ders rather than either the Tanpa Electric or
Sem nol e rat epayers.

Id. (Appdx at A-44).

FERC then scrutinized the agreenents and rejected them It
gave the following exanple as one of its reasons for rejecting
t he agreenents:

Al t hough the Applicants provide a conceptual basis
for establishing the value for the BB4 sale at
sonething below a 100-percent contribution to fixed
costs, this proposition alone does not provide a
sufficient basis to conclude that the arrangenent is
not unduly preferential. Because of the potential and
incentives for preferential manipulation of the rates
within the bundled BB4 and CC/CT 1 and 2 transaction
we cannot conclude on this record that there was no
undue preference because there is no indication that
Tanpa Electric offered BB4 power to anyone other than
toits affiliate.

Al though the Florida Conmssion granted a
Certificate of Public Need for this proposal, it also
concluded that had Sem nole constructed 295 MV of
CC CT capacity itself, using the costs in its self-
construction option, and bought BB4 power as provided
in the Tanpa Electric and Sem nole agreenents, it
would have saved $23 mllion nore than in the
Appl i cants' proposal. nd46 The $23 nillion additiona
savings adduced by the Florida Conmssion illustrate
the opportunity for Tanpa Electric and Power Services
to price the BB4 power sale low and to price the CCCT
1 and 2 conponents high so as to reduce the revenue
credit for BB4 sales and increase the return to
shareholders from the sales to Sem nole from Power
Services units.

n46 Exhibit A Final Oder at 5. The Florida
Comm ssi on did not review this hypot heti ca
alternative for pur poses  of the certification,
primarily because neither Sem nole nor Tanpa Electric
of fered to ent er into such an arrangenent .
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Accordingly, the Florida Conm ssion based its final
decision on its evaluation only of the Applicants'
proposed transactions in conparison with Semnole's

sel f-construction alternative.

Id. at 61,698-99 (Appdx at A-46).

TPS and TECo i mredi ately filed a request for
reconsideration; Semnole intervened out of tine; the Chairman
of the Florida Comm ssion wote a letter stating that FERC was
interfering with Florida’s jurisdiction to approve | ow cost
capacity additions. TECO and TPS, the affiliated conpanies,
nmodified their agreenents. FERC reconsidered its earlier
deci sion and approved the three contracts. FERC Nov. 1990 Order
at 61,809 (Appdx at A-57).

On reconsi deration, FERC observed:

The applicants claim that the Florida Comm ssion

undertook an extensive review of the proposal and

found it to be the nobst cost effective neans to
provide nmuch needed capacity, and nmaintain that the
matter is largely one of local concern, as only

Fl ori di ans wi | be af fect ed by t he pr oposed
transacti on.

FERC Nov. 1990 Order at 61,807 (enphasis supplied) (Appdx at A-
55).
In response to the new evidence from Florida, FERC washed

its hands of the transaction once the contracts between the

affiliates were based on cost. However, the transactions are
only cost based if TECo's retail custoners have use of the

facilities 60% of the time, including the sumrer and wi nter peak
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periods. FERC nade the follow ng cost anal ysis:

FERC

Application for

No.

Conmi ssi on found that

nore

B. Sale of 145 MW of BB4 to Power Services for Resale
to Semn nol e

Tanpa El ectric pr oposes a demand char ge of
$8. 74/ kWnonth on the sale of BB4 power to Power
Services. According to the Comm ssion's analysis, the
| evelized fixed costs and average transm ssion

i nvest nent associ at ed with BB4 cone to
$17. 80/ kW nont h. Thi s reflects a 100- percent
contribution to BB4 fixed costs. The BB4 agreenent,
however, includes annual energy I|imtations that

restrict Power Services/Semnole to an average |oad
factor of about 40 percent. A 60-percent reduction in
the production conponent of the demand charge would
reflect this restriction and support a rate of
$7. 81/ kKW nont h.

The arrangenent also provides Power Services/ Sem nole
wi th additional benefits. Sem nole has first call on
its 145 MN entitlenment even when the unit is derated.
Under a typical uni t contract, a purchaser’s
entitlenment is reduced pro rata as the wunit’s
avai l abl e capability is reduced. Sem nol e, however
wll enjoy its full entitlenent except in those
ci rcunst ances when |less than one third (145 MAN of the
unit is available. Even then, Semnole has a full
claimon the entire usable output of the unit. Thi s
provi sion substantially firns up what is otherw se an
interruptible unit conmmi t ment . The Comm ssion’s
analysis indicates that a reasonable premum for this
provision is $1.17/ kW nont h.

Nov. 19 Order at 61,812-13 (footnotes omtted).

In 1992, TECo filed a rate increase request. In In

PSC-93-0165- FOF- El, Docket No. 920324-ElI (Feb. 1993),

capacity. The Comm ssion authorized TECo to charge

a7

Re:

a rate increase by Tanpa Electric Conpany, O der

t he

TECo had 106, 000 new custoners and needed

its



retail custonmers $13.2 million a year to conpensate HPP for the

TECo 40% share of the HPP 295 MW unit. ld. at 141 (Appdx at A-

87). The 1993 Conm ssion order allows TECo to adjust this price
every year (no FERC jurisdiction is nentioned). Ms. Jordan’s
purchase capacity exhibit contains a current unit power purchase
capacity charge of $35.3 mllion, with no justification. ( Exh.
3, JDJ-3, Schedule 1, page 2 of 3). |If the $35.3 mllion charge
is for the TPS agreenent, it is nearly three tines higher than
FERC approved years ago.

I n benpaning the wholesale preenption rights TECo gave to
its cheapest fuel cost capacity, the Conm ssion said:

Tanpa Electric has commtnments to sell firm
capacity and energy to the Uilities Commi ssi on of
the Gty of New Snmyrna Beach, the Reedy Creek
| mprovenent District, the Cty of Wuchula and the
Fl orida Municipal Power Association in 1993. 1In 1994,
Tanpa Electric wll sell firm capacity and energy to
the Gty of Saint O oud al so.

These four systens have a firm commtnent from
Tanpa Electric for capacity fromthe Big Bend Station
t hrough 1996. (Exhibit 37, Letters of Commtnent) The
terms and conditions of the commtnent are such that
these four entities have first call for their contract
anount over the retail custoners for Big Bend Station
plants as long as the capacity from Big Bend Station
is available. (Tr. 484) Sem nole, through Tanpa Power
Services, has first call over both the firm Schedul e
D custoners and the retail custoners for up to 145 MW
of the Big Bend 4 plant.

W do not believe it is fair or appropriate for
nonretail custoners to be buying firm capacity,
particularly when the nonretail custonmers have first
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call for +the capacity, at a rate which is not

conpensatory or cost-based, which neans the retai

custoners are responsible for part of the revenue
requirenent for the plant serving the nonretai

cust omers.

ld. at 9-10 (Appdx at A-82).

The FERC approval of the TPS/ Sem nole/ TECo deal was
contingent upon the fact that the transactions would be cost
based. The transaction is only cost based if TECO nakes BB-4
available for retail custonmers 60% of the tine. The Conm ssi on
reaffirmed this concept in Order No. PSC- 93-0165- FCF- El

In the Final Order on appeal, the Conmm ssion found:

The record indicates that TECO s contract wth

Har dee Power Partners is FERC approved and cost-based.

The original contract was appropriately conpared to

ot her available capacity and energy options. TECO s

| at est anendnent to the contract conpares favorably to

the forwards energy market price, even if the capacity

costs of the Hardee contract are included.
Final Order at 12 (R at 428)(Appdx at A-12). The Conm ssion
made no reference to the required FERC allocation in its Fina
O der.

The FERC conparison alluded to in the Final Order took place

twel ve years ago. The transaction in that conparison was found

to be cost based only when TECo's retail custoners were given
use of the less expensive power from BB-4 60% of the tine.
However, the Comm ssion did not satisfy its duty to ensure that
retail custoners received the proper allocation of BB-4 power.

Furt her, the evidence TECo presented nmde no effort to
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denonstrate this fact. The Conm ssion refused to |ook further
into the matter even though FIPUG testinony cast grave doubt on
TECo’s allocation of power to the wholesale jurisdiction and
denonstrated that retail custoners were charged mllions of
dollars nore for fuel than they would have been charged if they
had received the prom sed output from BB-4.
3. The Conm ssion erroneously shifted the burden of
proof to Intervenors to denonstrate that TECo s
charges were not just and reasonabl e.
TECo and the Comm ssion took the position that the burden
of proof in this case rested upon FIPUG to “disprove” TECO' s
request for a rate increase. TECo witness Jordan articul ated

this incorrect standard:

FI PUG has not revealed anything new. ...FlPUG has not
proven anything that should cause this Comm ssion to
withhold or delay Tanpa Electric's recovery of
prudently incurred costs.
(Tr. 284-285)(enphasis supplied).
Commi ssion Staff, in making its oral recomrendation to the
Comm ssioners at the conclusion of the hearing, reiterated the
same erroneous position on the burden of proof:
No evidence has been presented that suggests that
TECO s actions regar di ng its whol esal e ener gy
purchases from and its wholesale energy sales to

Har dee Power Partners were inappropriate during this
time period.

(Tr. 685) (enphasis supplied).

Perti nent case law and the Comm ssion’'s own orders
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denonstrate that the Comm ssion placed the burden of proof on
the wong party. In its earliest fuel adjustnent orders, the
Comm ssion held that:
[ T]he conpanies would be required to explain the
reasonabl eness of their fuel purchases at the hearing
during which projected anmounts would be conpared to
actual results.
In re: General investigation of fuel cost recovery clause.
Consideration of staff's proposed projected fuel and purchased

power cost recovery clause with an incentive factor, Oder No.

9273 at 6, Docket No. 74680-ClI (Mar. 1980)(enphasis supplied).

In Florida Power Corporation v. Cresse, 413 So.2d 1187, 1190
(Fla. 1982), the Court expressly rejected the argunent that
“legitimately incurred operating expenses such as fuel costs are
presuned to be reasonable, and evidence that such operating
costs were incurred satisfies the utility's initial burden of
production.” The Court stated that:

the requirenent t hat utilities denonstrate the
reasonabl eness of their fuel costs is not inproper or
unusual . “Burden of proof in a comm ssion proceeding
is always on a utility seeking a rate change, and upon
ot her parties seeking to change established rates.

Id.(citation onmtted)(enphasis added); !> see also, Florida Public

Service Conmmission v. Florida Waterworks Associ ation, 731 So.2d

BI'n this case, TECo sought a rate change; FlPUG sought
the status quo pending an investigation.
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836, 841 (Fla. 1st DCA 1999)(citations omtted)(the burden of
proof in a ratemaking case is on the utility seeking an increase
in rates); South Florida Natural Gas Co. v. Florida Public
Service Comm ssion, 534 So.2d 695, 697 (Fla. 1988)(citations
omtted)(the burden of proof was on a gas utility which sought
a rate change); Sunshine Uilities v. Florida Public Service
Comm ssion, 577 So.2d 663, 664-665 (Fla. 1st DCA 1991)(the
burden of proof was on the utility to prove an investnent it
sought to include in rate base). Cresse (and the other cases
cited above) confirns that the burden to justify recovery of the
requested fuel costs rested squarely with TECo. It was not
FIPUGs role to “disprove” TECo' s recovery request. It was just
such a “presunption of reasonableness” which Cresse explicitly
rej ect ed.

Further, while the Comm ssion’s Final Oder states that
TECo’'s actions were reasonable, TECo's wtnesses and the
Comm ssion Staff failed to cite any evidence to justify TECo s
actions. Final Oder at 12 (R 428)(Appdx at A-12). Mor eover,
the Final Oder fails to cite to any evidence presented which
contradicts FIPUGs claim Therefore, the Final Oder was
doubly fatal in that it failed to support the reasonabl eness of

TECo’s actions, and it inproperly shifted the burden to FIPUG to
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prove that TECo's actions were unreasonable. ¢

®TECo referred to audits which had been done of these
transactions. (Tr.280-281, 284). However, such “audits” were
not introduced as evidence and are not part of the record in
the proceeding. Therefore, they cannot be relied upon to
support the Comm ssion’s deci sion.
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4. The Comm ssion erroneously relied upon the
contract termnation date in approving TECo s
requested rate increase.

In support of its decision at issue in this appeal, the

Comm ssi on st at ed:

This [Hardee/ TECOQ contract was signed in 1989 and

expires on Decenber 31, 2002. The record indicates

that TECO has no plans to renegotiate this sale upon

expiration of the contract. At the expiration of this

contract, the capacity from TECOs Big Bend Unit 4

reserved for this contract wll be available to serve

TECO s retail ratepayers.

Final Oder at 12 (R 428)(Appdx at A-12). Rel iance on the
expiration date of the contract was error.

FI PUG does not dispute that the HPP/TECo contract wll
expire this year. Nor does it dispute that, at |east as of the
date of the testinony in this case, TECO did not plan to renew
the contract. However, such information is irrelevant to the
i ssue that was before the Conm ssion for consideration —whether
the TECo/ HPP purchases and sal es were appropriate and should be

included for cost recovery from retail custoners. | ssues 1-4

and 21C, described supra, relate to dollars TECo has recovered

and wil| recover from retail custoners. The fact that the

contract may expire in the future has no bearing on the anounts

whi ch have already been collected or the amounts which TECo wil |

collect in 2002.
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CONCLUSI ON

The Comm ssion’s statutory obligation is to prevent cross-
subsi di zation, but the Conm ssion ignored prevailing |law and
refused to nake TECo prove its case. The Comm ssion failed to
conduct an investigation to answer the follow ng questions of
critical inportance to Florida custoners:

. Wiy was it not unjust for TECo to sell power at bel ow
average cost to its unregul ated conpany and buy power from the
sane affiliate at nore than average cost?

. Did TECo’s parent conpany take a profit on each end of
the transaction and pass the risk of I oss on to custoners?

. Were these transactions for the benefit of retail
custoners or hol ding conpany sharehol ders?

. Were the whol esale contracts the Conm ssion said it had
no authority to examne fair and just to retail custoners?

. Should the affiliate deals be exam ned in the sunshine?

The Court should remand this case to the Conm ssion and
instruct it to thoroughly investigate TECo's affiliate fuel

transactions for the protection of retail customers.
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